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DECISIONS 


INTERSTATE  COMMERCE  COMMISSION. 


EULES    OF   PRACTICE    IN    CASES   AND   PROCEED- 
INGS BEFORE  THE  COMMISSION. 

PUBLIC   SESSIONS. 

I.  When  at  Washington  the  Commission  will  hold  its  gen- 
eral sessions  at  11  o'clock  A.  M.  daily,  except  Saturdays  and 
Sundays,  for  the  reception  and  hearing  of  petitions  and  com- 
plaints, and  the  transaction  of  such  other  business  as  may  bo 
brought  before  it.  The  sessions  will  be  held  at  the  office  of  the 
Commission  in  the  Sun  Building,  No.  1315  F  street,  north- 
west. When  special  sessions  are  held  at  other  places  such 
regulations  as  may  be  necessary  will  be  made  by  the  Com- 
mission. 

PETITIONS   UNDER   SECTION  4. 

II.  Applications  under  the  fourth  section  of  the  act  for  au- 
thority to  charge  less  for  longer  than  for  shorter  distances  for 
the  transportation  of  passengers  or  property,  must  be  made  by 
petition  addressed  to  the  Commission  by  the  carrier  or  car- 
riers desiring  the  relief.  The  petition  must  state  with  par- 
ticularity the  extent  of  the  relief  desired  and  the  points  at 
and  between  which  authority  is  asked  to  charge  less  for 
longer  distances ;  the  reasons  for  the  relief  sought  must  also 
be  set  forth,  and  the  facts  upon  which  the  application  is 
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unded.  The  #  petition  must  be  verified  by  some  officer  or 
gent  of  the  carrier  in  whose  behalf  it  is  presented,  to  the 
effect  that  the  allegations  of  the  petition  are  true  to  the 
knowledge  or  belief  of  the  affiant.  Notice  must  be  published 
by  a  petitioner  in  not  less  than  two  newspapers  along  the  line 
of  the  road  having  general  circulation,  for  at  least  ten  days 
prior  to  the  presentation  of  a  petition,  stating  briefly  the  na- 
ture of  the  relief  intended  to  be  applied  for  and  the  time 
when  the  application  will  be  presented,  and  proof  of  each 
publication  must  be  filed  with  the  petition. 

III.  Upon  the  presentation  of  a  petition  for  relief  an  in- 
vestigation will  be  made  by  the  Commission  at  a  time  and 
place  to  be  designated,  when  testimony  will  be  received  for 
and  against  the  prayer  of  the  petition.  After  investigation 
the  Commission  will  make  such  order  as  may  appear  to  be 
just  and  appropriate  upon  the  facts  and  circumstances  of  the 
case. 

COMPLAINTS  UNDER  SECTION  13. 

TY.  Complaints  under  section  13  of  the  act  of  anything 
.done  or  omitted  to  be  done  by  any  common  carrier  subject 
•"to  the  provisions  of  the  act,  in  contravention  of  the  provi- 
sions thereof,  must  be  made  by  petition,  which  must  briefly 
^state  the  facts  which  are  claimed  to  constitute  a  violation  of 
the  act,  and  must  be  verified  by  the  petitioner,  or  by  some 
>. officer  or  agent  of  the  corporation,  society  or  other  body  or 
r  organization  making  the  complaint,  to  the  effect  that  the  alle- 
gations of  the  petition  are  true  to  the  knowledge  or  belief  of 
.the  affiant. 

The  complainant  must  furnish  as  many  written  or  printed 
.  copies  of  the  complaint  or  petition  as  there  may  be  parties 
•  complained  against  to  be  served.  When  a  complaint  is  made 
the  name  of  the  carrier  complained  against  must  be  set  forth 
in  full,  and  the  address  of  the  petitioner,  and  the  name  and 
address  of  his  attorney  or  counsel,  if  any,  must  be  indorsed 
upon  the  complaint. 

The  Commission  will  cause  a  copy  of  the  complaint  to  be 
served  upon  each  common  carrier  complained  against,  by  mail 
or  personally,  in  its  discretion,  with  notice  to  the  carrier  or 
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carriers  to  satisfy  the  complaint  or  to  answer  the  sam 
writing  within  the  time  specified. 


* 


ANSWERS. 


V.  A  carrier  complained  against  must  answer  the  complaint 
made  within  twenty  days  from  the  date  of  the  notice,  unless 
the  Commission  shall  in  particular  cases  prescribe  a  shorter 
time  for  the  answer  to  be  served,  and  in  such  cases  the  an- 
swer must  be  made  within  the  time  prescribed.  The  original 
answer  must  be  filed  with  the  Commission,  at  its  office  in 
Washington,  and  a  copy  thereof  must  at  the  same  time  be 
served  upon  the  complainant  by  the  party  answering,  person- 
ally or  by  mail.  The  answer  must  admit  or  deny  the  mate- 
rial allegations  of  fact  contained  in  the  complaint,  and  may 
set  forth  any  additional  facts  claimed  to  be  material  to  the 
issue.  The  answer  must  be  verified  in  the  same  manner  as 
the  complaint.  If  a  carrier  complained  against  shall  make 
satisfaction  before  answering,  a  written  acknowledgment  of 
satisfaction  must  be  filed  with  the  Commission,  and  in  that 
case  the  fact  of  satisfaction  without  other  matter  may  be  set 
forth  in  the  answer  filed  and  served  on  the  complainant.  If 
satisfaction  be  made  after  the  filing  and  service  of  an  answer, 
a  supplemental  answer  setting  forth  the  fact  of  satisfaction 
may  be  filed  and  served. 

VI.  If  a  carrier  complained  against  shall  deem  the  com- 
plaint insufficient  to  show  a  breach  of  legal  duty,  it  may,  in- 
stead of  filing  an  answer,  serve  on  the  complainant  notice 
for  a  hearing  of  the  case  on  the  complaint,  and  in  case  of 
the  service  of  such  notice,  the  facts  stated  in  the  complaint 
will  be  taken  as  admitted.  The  filing  of  an  answer  will  not 
be  deemed  an  admission  of  the  sufficiency  of  the  complaint, 
but  a  motion  to  dismiss  for  insufficiency  may  be  made  at  the 
hearing. 

ADJOURNMENTS  AND  EXTENSIONS  OF  TIME. 

VII.  Adjournments  and  extensions  of  time  may  be  granted 
upon  the  application  of  parties  in  the  discretion  of  the  Com- 
mission. 
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VIII.  Upon  issue  being  joined,  by  the  service  of  answer, 
the  Commission,  upon  request  of  either  party,  will  assign  a 
time  and  place  for  hearing  the  same,  which  will  be  at  its  of- 
fice in  Washington  unless  otherwise  ordered.  Witnesses  will 
be  examined  orally  before  the  Commission  except  in  cases 
when  special  orders  are  made  for  the  taking  of  testimony 
otherwise.  The  petitioner  or  complainant  must  in  all  cases 
prove  the  existence  of  the  facts  alleged  to  constitute  a  viola- 
tion of  the  act,  unless  the  carrier  complained  of  shall  admit 
the  same,  or  shall  fail  to  answer  the  complaint.  Facts  alleg- 
ed in  the  answer-must  also  be  proved  by  the  carrier,  unless 
admitted  by  the  petitioner  on  the  hearing. 

In  cases  of  failure  to  answer,  the  Commission  will  take 
such  proof  of  the  charge  as  may  be  deemed  reasonable  and 
proper,  and  make  such  order  thereon  as  the  circumstances  of 
the  case  appear  to  require. 

WITNESSES  AND  DEPOSITIONS. 

IX.  Subpoenas  requiring  the  attendance  of  witnesses  will 
be  issued  by  any  member  of  the  Commission  in  all  cases  and 
proceedings  before  it,  and  witnesses  will  be,  required  to  obey 
the  subpoenas  served  upon  them  requiring  their  attendance 
or  the  production  of  any  books,  papers,  tariffs,  contracts, 
agreements,  or  documents  relating  to  any  matter  under  inves- 
tigation or  pending  before  the  Commission. 

Upon    application    to    the  Commission   authority  may  be 
given,  in  the  discretion  of  the  Commission,  to  any  party  to 
take  the  deposition  of  any  witnesses  who  may  be  shown,  lor 
some  sufficient  reason,  to  be  unable  to  attend  in  person. 
[Amendment  June  15,  1887.] 

Where  a  cause  is  at  issue  on  petition  and  answer,  each 
party  may  proceed  at  once  to  take  depositions  of  Avitncssos  in 
manner  provided  by  sections  863  and  8(5-1  of  the  Revised 
Statutes  of  the  United  States,  and  transmit  them  to  the  Sec- 
r  ;tary  of  the  Commission  without  making  any  application to> 
or  obtaining  any  authory  from  the  Commission  for  that  pur- 
pose. 
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AMENDMENTS.  ^k 

X.  Upon  application  by  any  petitionery  or  party  amend- 
ments may  bo  allov/cd  by  the  Commission,  in  its  discretion, 
to  any  petition,  answer,  or  other  pleading  in  any  proceeding 
before  the  Commission. 

COPIES. 

XI.  Copies  of  any  petition,  complaint,  or  answer,  in  any 
matter  or  proceeding  before  the  Commission,  or  of  any  order, 
decision,  or  opinion  by  the  Commission,  will  be  furnished 
upon  application  by  any  person  or  carrier  desiring  the  same, 
upon  payment  of  the  expense  thereof. 

AFFIDAVITS. 

XII.  Affidavits  to  a  petition,  complaint,  or  answer  may  be 
taken  before  any  officer  of  the  United  States,  or  of  any  State 
or  Territory,  authorized  to  administer  oaths. 


PUBLICATION  OF  JOINT  TAKIFFS. 

At  a  meeting  of  ths  Interstate  Commerce  Commission,  hold 
at  the  office  of  the  Commission  in  the  city  of  Washington  on 
the  21st  day  of  June,  1887  : 
Present,  all  the  Commissioners  : 

The  subject  of  the  publication  of  joint  tariffs  being  under 
consideration,  the  following  preamble  and  order  were  unani- 
mously adopted  and  directed  to  be  sent  to  all  railroad  com- 
panies subject  to  the  "Act  to  Regulate  Commerce  : " 

Whereas,  Section  six  of  the  "Act  to  Regulate  Commerce  " 
authorizes  the  Commission  to  direct  when  joint  tariffs  shall 
be  made  public,  and  to  prescribe  the  measure  of  publicity  to 
be  given  to  the  same  : 
It  is  ordered,  as  follows  : 

Joint  tariffs  of  rates,  fares,  or  charges,  established  by  two 
or  more  common  carriers  for  the  transportation  of  passengers 
or  freight  passing  over  continuous  lines  or  routes,  copies  of 
which  are  required  by  the  sixth  section  of  the  "Act  to  Regu- 
late Commerce  "to  be  filed  with  the  Commission,  shall  be 
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Jfkde  public  so  far  as  the  same  relate  to  business  between 
points  which  are  connected  by  the  line  of  any  single  common 
carrier  required  by  the  first  paragraph  of  said  section  to  make 
public  schedules  of  its  rates,  fares  and  charges.  Such  joint 
tariffs  shall  be  so  published  by  plainly  printing  the  same  in 
large  type  of  at  least  the  size  of  ordinary  "  pica,"  copies  of 
which  shall  be  kept  for  the  use  of  the  public  in  such  places 
and  in  such  form  that  they  can  be  conveniently  inspected,  at 
every  depot  or  station  upon  the  line  of  the  carriers  uniting 
in  such  joint  tariff  where  any  business  is  transacted  in  com- 
petition with  the  business  of  a  carrier  whose  schedules  are 
required  by  law  to  be  made  public  as  aforesaid. 


IN    THE    MATTER    OF    THE    SOUTHERN    PACIFIC 
RAILROAD  COMPANY. 

The  Commission  will  not  make  an  order  for  relief  under  the  fourth  Section 
of  the  Act  to  Regulate  Commerce  except  upon  verified  petition  and 
after  investigation  into  the  facts. 

The  following  correspondence  by  telegraph  presents  clear- 
ly the  point  considered  and  decided  : 

San  Francisco,  April  4,  1887. 
To  Judge  T.  M.  Coolcy,  Chairman. 

The  question  is  before  us,  in  competition  with  the  Suez 
Canal  route  for  business  with  China  and  Japan,  whether  we 
can  make  competing  prices  through  to  Atlantic  ports  at  less 
rates  than  local  rates  charged,  say  from  San  Francisco  to 
New  York  ;  the  line  from  China  and  Japan  being  a  continu- 
ous one  in  connection  with  the  Central  Pacific  and  Union 
Pacific  Railways. 

The  question  is  also  before  us  of  making,  in  competition 
with  Cape  Horn  and  the  Isthmus  of  Panama,  a  railroad  rate 
that  permits  shipments  between  San  Francisco  and  Atlantic 
ports,  those  rates  (in  order  to  meet  competition)  being  neces- 
sarily lower  for  a  longer  distance  than  those  charged  for  a 
shorter,  and  far  below  what  would  be  a  reasonable  rate  for 
the  service  performed. 

We  construe  the  fourth  section  of  the  Interstate  Commerce 
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Act  practically  to  be  in  substance  the  application  to  inter- 
state commerce  of  the  common  law  principle  that  the  ship- 
per avail  himself  of  competition,  and  that  a  less  rate  may  be 
charged  for  a  longer  than  a  shorter  distance,  providing  more 
could  not  be  obtained.  If  the  right  of  competition  is  recog- 
nized as  between  the  carrier  and  the  shipper,  our  carrying 
business  will  not  be  interrupted  ;  but  otherwise  we  shall  be 
unable  to  compete  for  the  Chinese  and  Japanese  trade  with 
the  Suez  Canal,  and  also  unable  to  compete  with  the  water 
routes  by  Panama  and  Cape  Horn  for  business  originating  in 
California.     We  await  your  construction. 

.  Leland  Stanford, 

President  Southern  Pacific  Railroad. 

Washington,  D.  C,  April  5. 
Leland  Stanford,  San  Franchco. 

Applications  to  the  Commission  for  special  exception  un- 
der the  Interstate  Commerce  Law  can  only  be  granted  after 
investigation  into  the  facts.  A  verified  petition,  setting  forth 
the  grounds  of  application  should  be  presented. 

T.  M.  Cooley,  Chairman. 

San  Francisco,  April  6. 
Judge  T.  M,   Cooley,   Chairman,  Washington,  D.  C. 

We  do  not  ask  for  a  ruling  upon  a  special  case,  but  a  con- 
struction of  section  4,  as  all  the  business  between  Pacific  & 
Atlantic  ports  is  governed  by  competition  ;  the  business  from 
ports  of  China  and  Japan  across  the  continent  to  Atlantic 
ports  is  governed  by  competition  ;  and  agents  in  China  and 
Japan,  to  obtain  business,  make  rates  to  meet  the  competi- 
tion of  Suez. 

One  of  the  Oriental  &  Occidental  Company's  ships  will  ar- 
rive in  a  few  days  with  a  cargo  mostly  for  points  east  of  the 
Rocky  Mountains.  If  the  rates  established  by  the  other  com- 
panies are  maintained,  the  contracts  made  for  shipment  can- 
not be  carried  out.  All  the  through  business  of  the  overland 
lines  is  involved,  and  we  cannot  accept  and  dispatch  freight, 
except  upon  a  general  ruling  applicable  to  all  business.  The 
question  arises  upon  every  ton  of  freight  offered  for  ship- 
ment, and  practically  we  find  ourselves  unable  to  do  through 


8  INTERSTATE    COMMERCE   COMMISSION   REPORTS. 

business.  You  will  see,  therefore,  that  a  special  ruling  or  ex- 
ception will  not  meet  the  case,  as  it  arises  upon  every  ton  of 
freight  offered.  Leland  Stanford. 

Washington,  April  7. 
Leland  Stanford,  San  Francisco. 

The  Commission  were  under  no  misapprehension  regard- 
ing the  facts  ;  but  they  still  hold  that  if,  rather  than  take  the 
responsibility  of  your  own  construction,  you  call  for  author- 
itative action,  a  case  must  be  formally  presented  by  petition, 
and  then  investigated  by  them. 

T.  M.  Cooley,  Chairman. 


IN  THE  MATTER  OF  THE  PETITION  OE  THE  ORDER 
OF  RAILWAY  CONDUCTORS. 

IN  THE  MATTER  OF  THE  PETITION  OF  THE  TRAD- 
ERS' AND  TRAVELERS'  UNION. 

April  16,  1887. 

The  Commission  will  not  express  opinions  on  abstract  questions,  nor  on 
questions  presented  by  ex  parte  statements  of  fact,  nor  on  questions  of 
construction  of  the  statute  presented  for  its  advice  but  without  any 
controversy  pending  before  it  on  complaint  of  violation  of  law. 

Where  the  question  on  which  advice  is  sought  is  whether  carriers  subject  to 
the  act  may  now  grant  any  particular  right  or  privilege  which  they  were 
accustomed  to  grant  before,  the  carriers  should,  in  the  first  instance, 
determine  it  for  themselves,  and  if  it  is  then  complained  that  what  they 
do  violates  the  Act,  the  question  can  be  brought  before  the  Commission 
on  complaint,  and  it  will  then  have  jurisdiction  to  decide  it. 

OPINION   OF  THE    COMMISSION. 

Walker,  Commissioner. 

An  application  in  writing  lias  been  made  to  the  Commis- 
sion for  its  answer  to  the  following  questions,  propounded  on 
behalf  of  the  Order  of  Railway  Conductors: — 1.  Are  rail* 
way  companies  prohibited  from  issuing  free  transportation  fed 
the  immediate  families  of  employes  of  their  own  railways? 
2.  Arc,  railway  companies  prohibited  from  issuing  free 
or  reduced  transportation  to  officers  of  associations  com- 
posed exclusively  of  railway  employes  while  those  officers 
are  temporarily  out  of  railway  Bervice  and  exclusively  em- 
ployed by    those    associations?     '>>.  May  railway  companies 
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issue  passes  to  employes  of  other  railways  on  the  applica- 
tion of  the  employes,  or  must  such  application  come  from 
the  officer  of  the  company  by  which  he  is  employed?  4. 
May  railway  companies  issue  free  or  reduced  transporta- 
tion to  those  who  make  railway  service  their  business  or  trade 
while  temporarily  out  of  employment  and  in  search  of  situa- 
tions ?  5.  May  railway  companies  provide  free  transporta- 
tion for  delegates  to  the  annual  conventions  of  an  association 
composed  exclusively  of  railway  employes  upon  certificates 
from  the  officers  of  the  association  that  they  are  such  repre- 
sentatives? 6.  If  free  transportation  may  be  furnished  U) 
representatives  described  in  question  5,  must  all  such  repre- 
sentatives be  actually  in  the  employ  of  such  railway,  or  may 
it  include  those  who  may  be  temporarily  out  of  employment, 
and  those  temporarily  engaged  in  other  employments  as  offi- 
cers of  such  association  ?  7.  If  free  transportation  is  pro- 
vided for  delegates  described  in  question  5,  may  it  include 
members  of  the  immediate  families  of  delegates?  8.  If  free 
transportation  or  reduced  rates  are  provided  for  the  repre- 
sentatives of  any  one  association,  must  the  same  be  extended 
to  all  others  which  are  composed  exclusively  of  railway  em- 
ployes on  application  ? 

Another  application  has  been  made  to  the  Commission  on 
behalf  of  the  Traders'  and  Travelers'  Union,  stating  the  sys- 
tem under  which  an  additional  allowance  of  free  baggage  has 
been  heretofore  carried  by  commercial  travelers,  subject  to 
written  agreement  for  registry  and  indemnification,  which  sys- 
tem the  Commission  is  requested  to  examine  carefully,  "  and 
advise  us  if  there  is  any  reason  why  a  railway  company,  de- 
siring to  do  so,  should  not  enter  into  such  an  arrangement  to 
grant,  under  stated  terms,  an  increased  allowance  of  free  bag- 
gage." 

These  two  petitions,  presented  by  highly  respectable  organ- 
izations and  raising  questions  of  immediate  practical  im- 
portance, are  representatives  of  a  large  number  of  similar  ap- 
plications which  have  been  made  to  the  Commission  for  its 
construction  of  provisions  of  the  "Act  to  regulate  commerce  " 
as  applied  to  the  various  points  at  which  those  provisions 
touch  the  customs  of  the  past.     They  have  been  selected  sim- 
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ply  because  they  indicate  the  general  character  of  all,  and 
enable  the  Commission  to  announce  certain  conclusions  to 
which  it  has  arrived  respecting  its  jurisdictions  and  powers. 

It  is  obvious,  from  the  tenor  of  such  applications  as  these, 
which  reach  us  by  every  mail,  that  the  impression  is  generally 
prevalent  that  this  Commission  has  power  to  construe,  inter- 
pret, and  apply  the  law,  by  preliminary  judgment.  We  are 
continually  appealed  to  for  decisions  in  advance  as  to  whether 
common  carriers,  said  to  be  willing  to  adopt  certain  methods 
of  dealing  with  respect  to  Interstate  Commerce,  can  do  so 
without  subjecting  themselves  to  the  penalties  denounced  by 
the  statute  for  violation  of  its  provisions. 

A  careful  reading  of  the  "Act  to  regulate  commerce,"  under 
which  this  Commission  is  organized,  will  show  to  the  petition- 
ers and  others  who  have  made  similar  applications  that  no 
jurisdiction  has  been  given  us  to  answer  these  questions  like 
those  under  consideration.  An  expression  of  our  opinfbn 
upon  these  subjects  at  this  time,  being  neither  a  duty  im- 
posed nor  a  power  conferred  by  the  statute,  would  carry  with 
it  no  judicial  efficacy  or  sanction  ;  in  fact,  would  be  no  more 
useful  to  the  public  or  the  carriers  than  the  opinion  of  other 
inen  upon  the  same  points. 

Two  sections  of  the  law  confer  power  upon  the  Commis- 
sion to  entertain  and  decide  applications  and  petitions. 

Section  4  empowers  us,  upon  application  by  a  common 
carrier,  to  authorize  such  common  carrier  in  special  cases  to 
charge  less  for  longer  than  for  shorter  distances  over  the 
same  line,  and  also  to  prescribe  the  extent  of  relief  from  the 
operation  of  the  former  part  of  the  same  section  which  a 
designated  common  carrier  may  from  time  to  time  enjoy.  A 
number  of  petitions  have  been  filed  under  this  section,  the 
consideration  of  which  is  at  the  present  time  engaging  the 
attention  of  the  Commission,  and  nothing  said  in  this  opin- 
ion is  to  be  treated  as  in  any  manner  bearing  thereon.  It  is 
obvious  that  applications  like  those  of  the  Railway  Conduc- 
tors and  the  Traders'  and  Travelers'  Union  have  no  relation 
whatever  fco  the  duties  imposed  upon  us  by  section  4.  And 
this  is  the  only  section  of  the  Law  which  the  Commission  has 
power  to  relieve  against  or  relax.      ' 
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Section  13  authorizes  complaints  to  the  Commission,  and 
confers  jurisdiction  to  entertain  the  same.  It  provides  that 
any  person,  etc.,  "  complaining  of  anything  don#  or  omitted 
to  be  done  by  any  common  carrier  subject  to  the  provisions 
of  this  act  in  contravention  of  the  provisions  thereof,  may  ap- 
ply to  said  Commission  by  petition,  which  shall  briefly  state 
the  facts."  Notice  and  opportunity  for  answer  having  been 
given,  unless  satisfaction  is  made,  an  investigation  is  re- 
quired. Upon  such  an  investigation  the  Commission  will 
necessarily  entertain  the  consideration  of  the  question 
whether  the  conduct  complained  of  is  or  is  not  in  contraven- 
tion of  the  provisions  of  the  law,  and  if  it  so  adjudge,  it  is 
authorized  to  issue  a  notice  enjoining  the  carrier  from  fur- 
ther violation  of  the  law,  and  to  award  reparation  for  the  in- 
jury done,  or  both.  But  neither  the  Kail  way  Conductors  nor 
Traders'  and  Travelers'  Union  complain  that  any  common 
canier  has  violated  the  law.  On  the  contrary,  they  both  aver 
that  the  railroad  companies  do  not  now  violate  the  law,  and 
do  not  wish  to  do  so.  The  Conductors  say  that  they  fear 
they  will  not  receive  free  passes  as  heretofore,  and  the  Tra- 
ders' and  Travelers'  Union  say  that  they  fear  commercial 
travelers  will  not  be  allowed  free  transportation  for  150  pounds 
of  extra  baggage,  as  was  allowed  last  year.  They  present  no 
complaint  of  anything  done  or  omitted  in  contravention  of  the 
provisions  of  the  law.  If  a  railroad  company  should  issue 
a  pass  to  a  conductor  and  his  family  to  attend  the  approach- 
ing convention,  or  should  transport  300  pounds  of  baggage 
free  for  a  commercial  traveler  under  the  registry  and  indem- 
nity system,  and  some  person,  feeling  aggrieved,  should  make 
complaint  of  unjust  discrimination,  it  would  then  be  proper 
for  the  Commission  to  entertain  the  question  of  whether  such 
conduct  was  or  was  not  in  violation  of  the  law,  and  if  so, 
whether  it  was  or  was  not  within  the  exceptions  stated  in 
section  22.  Complaints  may  also  be  presented  if  the 
charges  made  by  the  carriers  are  not  considered  reasonable 
and  just.  But  until  questions  of  this  kind  come  before  us  in 
the  way  clearly  indicated  by  the  statute,  it  would  be  worse 
than  useless  for  us  to  express  opinions  or  give  advice. 

We  should  not  only  lay  ourselves  justly  open  to  the  charge 
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of  assuming  unwarranted  authority,  but  should  also  run 
great  risk  of  involving  all  concerned  in  what  the  courts  might 
afterwards  ft§ld  to  be  breaches  of  the  law,  bv  hastv  and  ill- 
considered  conclusions,  based  upon  ex  parte  statements  and 
arguments.  Although  it  might  be  desirable,  or  at  least  con- 
venient in  respect  to  any  piece  of  new  legislation,  to  have  a 
tribunal  established  to  which  inquirers  might  apply  for  in- 
struction and  advice  respecting  the  meaning  of  the  law  and 
its  application  to  suggested  "  circumstances  and  conditions," 
a  moment's  reflection  will  show  that  no  such  tribunal  could 
be  properly  erected.  Congress  has  not  taken  the  manage- 
ment of  the  railroads  out  of  the  hands  of  the  railroad  com- 
panies. It  has  simply  established  certain  general  principles 
under  which  interstate  commerce  must  be  conducted. 

It  has  enacted  in  section  1  that  all  charges  for  interstate 
transportation  shall  be  reasonable  and  just ;  has  prohibi^d 
in  section  2  all  manner  of  unjust  discriminations ;  has  forbra- 
den  in  section  3  all  undue  and  unreasonable  preferences  ;  has 
required  in  the  same  section  reasonable  and  equal  facilities 
for  the  interchange  of  traffic ;  and  has  prohibited  in  section 
5  the  pooling  of  freights.  That,  in  substance,  is  the  inter- 
state commerce  law.  There  is  nothing  novel  in  these  pro- 
visions. They  simply  bring  back  the  business  of  the  common 
carriers  to  the  well-settled  principles  of  the  common  law.  Yet 
no  one  can  deny  that  there  was  urgent  need  of  their  statutory 
formulation.  Alleged  difficulties  in  putting  them  in  operation 
only  disclose  examples  of  the  extent  to  which  they  have  been 
violated  in  the  past. 

These  sections  of  the  act  are  expressed  in  plain  words.  A 
construction  must  be  given  to  them  in  the  first  instance  by 
the  carriers  and  their  patrons.  When  a  course  of  conduct 
has  been  adopted  of  which  complaint  is  made  that  it  violates 
the  law,  (!i<  decision  of  the  question  will  rest  with  the  courts 
or  with  the  Commission,  as  the  complaining  party  may 
elect.  This  is  the  orderly  method  in  which  all  legislation  is 
administered  and  applied,  and  the  statute  in  question  pre- 
sents do  exception. 

One  more  suggestion  may  properly  be  added.  11,  appears 
from  i  he  numerous  pel  iiions  that  have  been  h>,id  before  us  for 
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preliminary  advice,  many  of  them  obviously  upon  the  sug- 
gestipB,if  not  by  the  procurement,  of  the  carriers  themselves, 
that  common  comment  on  the  law  by  the  carri^je  and  those 
who  have  heretofore  enjoyed  special  favors  at  their  hands, 
describes  the  system  of  penalties  which  the  law  provides  as 
extreme,  and  the  risks  imposed  upon  unintentional  and  un- 
witting violators  of  its  provisions  as  enormous.  Such  com- 
ment seems  to  us  neither  fair  nor  just.  It  is  true  that  section 
8  provides  that  for  violation  of  the  law,  and  for  failure  to  do 
an  act  which  the  law  requires,  the  offending  common  carrier 
shall  be  liable  to  the  injured  party  for  the  actual  damages 
sustained,  together  with  a  reasonable  counsel  or  attorney's 
fee,  to  be  fixed  by  the  court,  and  collected  with  the  costs  in 
the  case.  It  is  also  true  that  section  10  imposes  a  fine  of 
'w  not  to  exceed  $5,000  "  upon  common  carriers  and  their  offi- 
cers, agents,  and  servants  who  wilfully  do  or  cause  to  be  done, 
oPwillingly  suffer  or  permit  to  be  done,  any  prohibited  act, 
etc.,  upon  conviction  in  a  district  court  of  the  United  States. 
The  civil  remedy  described  in  section  8  adds  an  attorney's 
fee  to  the  existing  common  law  right  of  an  injured  party  to 
recover  the  full  amount  of  his  damages,  a  condition  of  affairs 
which  cannot  greatly  alarm  corporations  disposed,  to  fair 
dealing  ;  while  the  criminal  remedy  given  in  section  10  ob- 
viously pertains  to  intentional  violations  of  the  law,  and  the 
line  is  in  these  cases  to  be  graduated  by  the  court  accord- 
ing to  the  enormity  of  the  offense. 

Good  faith,  exhibited  in  an  honest  effort  to  carry  out  the 
requirements  of  the  law  will  involve  reasonable  and  fair- 
minded  officials  in  no  danger  of  damages  or  fines.  The  elas- 
ticity of  tha  statute  in  their  favor  is  noticeable.  The  unjust 
discrimination  of  section  2  must  be  "in  alike  and  contempo- 
raneous service  in  the  transportation  of  a  like  kind  of  traffic 
under  substantially  similar  circumstances  and  conditions." 
The  preference  or  or  advantage  of  section  3  must  be  "  undue 
or  unreasonable."  Throughout  the  act,  as  it  now  stands,  in 
confessedly  experimental  form,  there  is  exhibited  an  obvious 
and  a  generous  pupose  to  allow  to  the  corporations  ample 
scope  in  the  conduct  of  their  business  as  common  carriers  for 
the  people,  and  fair  consideration  of  every  reasonable  claim, 


14  INTERSTATE   COMMERCE   COMMISSION  REPORTS. 

while  insisting  upon  just,  impartial,  open,  and  consistent 
rates  of  charge  to  which  every  citizen  shall  be  subject  alike 
whose  situation  is  the  same.  Surely  the  people  could  not 
ask  for  less. 

The  language  and  the  tenor  of  the  act  wholly  fail  to  justify 
railroad  managers,  if  any  such  there  be,  who  refuse  to  accept 
responsibilities,  decline  to  offer  rates,  neglect  to  announce 
conditions  of  traffic,  embarrass  the  customary  interchange  of 
business,  and  impose  stagnation  upon  trade  while  they 
"  stick  in  the  bark  "  of  the  phrases  and  expressions  of  the 
law,  inventing  doubts  and  imagining  dangers.  It  is  still 
more  unjustifiable  for  railroad  companies  to  make  use  of  the 
general  clauses  of  the  law  ignoring  its  modifying  and  enlarg- 
ing words  and  formulas  in  order  to  impose  additional  burdens 
upon  localities,  trades,  professions,  manufacturers,  consum- 
ers, classes  of  travelers  or  employes,  straining  and  repres- 
sing every  construction  in  favor  of  the  corporate  treasury  *tmd 
quoting  the  new  law  as  their  authority  for  all  manner  of 
petty  exactions.  The  powers  of  the  Commission  are  entirely 
adequate  to  cope  with  such  conduct,  the  existence  of  which 
is  not  affirmed,  although  it  has  been  somewhat  publicly  sug- 
gested. The  same  statute  which  enacts  that  charges  for  like 
service  shall  be  uniform  to  all,  also  provides  that  charges  in 
every  case,  and  for  every  kind  and  class  of  service,  shall' be 
reasonable  and  just. 

As  the  law  is  practically  applied  it  is  seen  to  contain  many 
elements  of  advantage  to  the  economical  and  profitable 
management  of  the  business  of  the  carriers,  which  they  have 
not  been  slow  to  apprehend  and  take  the  benefit  of.  The 
Commission  ventures  to  express  the  hope  that  with  this  ex- 
planation respecting  the  mutual  functions  of  the  carriers 
and  the  Commission  in  carrying  the  law  into  effect  ac- 
cording to  its  true  intent  and  meaning,  there  will  be  no  Lick 
of  good  faith  and  active  co-operation  in  continuing  the  nor- 
mal activity  of  every  kind  of  reputable  industry  and  traffic 
throughout  the  land  under  favorable,  fair,  and  reasonable 
terms,  conceding  frankly  to  the  people  all  tin;  rights,  benefits, 
advantages,  and  equal  privileges  which  the  "Act  to  Regulate 
Commerce"  was  intended  to  secure. 
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IN  THE  MATTER  OF  INDIAN  SUPPLIES. 

April  18,  1887.  • 

When  under  the  statute  the  government  contracts  for  the  delivery  of  the 
supplies  needed  for  the  Indian  service,  at  New  York  and  other  points 
designated,  and  then  advertises  forbids  for  the  transportation  of  the  sup- 
plies from  the  points  of  delivery  to  the  points  where  they  are  to  be  made 
use  of,  this  transportation  at  the  cost  of  the  government  is  "  for  the 
.United  States"  within  the  meaning  of  Section  22  of  the  Act  to  Regulate 
Commerce,  and  is  not  required  to  be  made  at  the  regular  published 
rates. 

Cooley,   Chairman. 

On  April  16,  1887,  the  Honorable  H.  L.  Muldrow,  Acting 
Secretary  of  the  Interior,  addressed  to  the  Commission  a 
communication  of  which  the  following  is  the  material  por- 
tion. 

"  It  is  provided  in  Sec.  22,  of  the  Act  entitled  '  An  Act  to 
Regulate  Commerce,'  '  that  nothing  in  this  Act  shall  apply 
to  the  carriage,  storage,  or  handling  of  property  free  or  at 
red aced  rates  for  the  United  States.' 

"  It  is.  the  practice  according  to  the  long-established  meth- 
od to  invite  proposals  for  delivery  of  supplies  needed  for  the 
Indian  service,  at  New  York,  Chicago,  St.  Louis,  Kansas 
City,  Omaha,  Sioux  City,  St.  Paul  and  San  Francisco  ;  and 
at  the  same  time  proposals  are  invited  for  the  transportation 
of  said  supplies  from  the  cities  named  to  the  various  agen- 
cies, schools,  etc. 

"  As  these  goods,  going  from  the  place  of  purchase,  say 
New  York,  to  the  Indian  agencies  in  the  northwest  or  south- 
west, must  pass  over  various  lines  of  railroads  or  other  pub- 
lic means  of  transportation,  and  must  be  hauled  by  teams  in 
many  cases  from  nearest  railroad  station  or  steamboat  land- 
ing, to  ultimate  destination,  the  railroad  companies  and  other 
public  carriers  have  not  directly  or  in  their  own  names  en- 
tered into  competition  for  the  service.  It  is  the  practice  for 
individuals  to  secure  special  rates  from  competing  public; 
carriers,  and  on  such  special  rates  to  make  proposals  tor 
transporting  the  goods  from  place  of  purchase  to  their  ulti- 
mate destination  ;  and  contracts  are  usually  awarded  to  the 


1<3  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

individual  whose  proposal  is  lowest  or  for  the  best  interests 
of  the  service. 

The  questions  on   which  I  desire  to  have  jour  opinion, 


are  : 


"  1st.  Is  it  lawful  under  the  Interstate  Commerce  Act  for  a 
common  carrier  to  offer  or  make  special  rates  to  individuals 
in  order  that  such  individuals  may  offer  and  make  proposals 
to  this  department  for  the  transportation  of  Indian  supplies ; 

and 

"  2nd.  Whether  the  transportation  over  the  lines  of  com- 
mon carriers,  of  Indian  goods  for  and  on  behalf  of  an  indi- 
vidual with  whom  a  contract  may  be  made  by  this  depart- 
ment for  their  transportation  from  place  of  purchase  to  ulti- 
.  mate  destination  will  be  considered  and  held  as  '  the  car- 
riage, storage,  or  handling  of  property,  ...  at  reduced 
rates  for  the  United  States '  under  Section  22  of  the  Interstate 
Commerce  Act? 

"  As  this  is  an  important  and  urgent  matter,  your  early  ac- 
tion thereon  is  respectfully  requested." 

In  reply  the  Commission  directs  the  chairman  to  say  that 
it  does  not.  understand  it  has  any  general  power  to  construe 
the  statute  under  which  it  is  organized,  for  the  purpose  of 
guiding  or  controlling  the  actions  of  individuals  in  either  pri- 
vate business  or  public  duties,  except  when  complaints  under 
the  law  are  brought  to  its  attention  for  investigation  and 
judgment,  or  when  relief,  which  it  is  in  its  power  to  grant,  is 
prayed.  The  Commission  has,  therefore,  uniformly  declined 
to  express  opinions  on  abstract  questions  of  construction 
when  they  have  been  called  for  by  private  citizens  or  organ- 
izations, deeming  it  alike  proper  and  prudent  to  do  so.  Def- 
erence to  a  department  of  the  Government  inclines  the  Com- 
mission to  make  an  exception  of  this  request,  especially  as  a 
doubt  regarding  the  rights  of  the  Government  might  seriously 
affect  flic  bids  for  transportation  which  are  to  be  called  for. 

Coming  to  the  questions  then,  the  chairman  is  farther  di- 
rected to  say  that  in  the  opinion  of  the  Commission  the 
statement  made  by  yon  of  tin.  facts  constitutes  of  itself  a 

tplete  answer.     The  supplies,  as  tin-  statement  shows,  are 
delivered  to  the  Government  ;it  points  designated,  and  they 
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arc  then  transported  at  the  cost  of  the  Government  to  points 
where  they  are  to  he  made  use  of.  The  transportation  is, 
therefore,  "  for  the  United  States"  in  the  words  of  the  Inter- 
state Commerce  Law,  and  it  is  immaterial  that  it  is  done  by 
contractors  when  the  Government  receives  the  benefit  of  the 
free  or  reduced  rates,  as  it  must  be  presumed  to  do  when  the 
bids  are  made  in  reliance  upon  an  assurance  that  such  rates 
will  be  granted. 


IN  THE  MATTEK  OF  THE  IOWA  BAEB  STEEL  WIKE 

COMPANY. 

April  18,  1887. 

The  Interstate  Commerce  Commission  has  not  been  given  authority  to  au- 
thorize the  grant  by  railroad  companies  of  special  privileges  to  individ- 
uals or  corporations,  or  to  sanction  such  as  are  not  in  harmony  with  the 
the  Act  to  Regulate  Commerce,  or  to  suspend  that  act  tor  the  benefit  of 
particular  industries. 

Whether  railroad  companies  ought  to  grant  a  particular  special  privilege 
which  would  not  be  illegal,  the  Commission  will  not  undertake  to  say  on 
an  ex  parte  application. 

A  petition  was  presented  by  a  manufacturing  corporation  which  recited  in 
substance  that  railroad  companies  had  been  accustomed  to  permit  it  to 
procure  its  raw  material  at  a  distance,  manufacture  its  goods  therefrom 
and  then  ship  the  goods  to  a  market  at  the  same  aggregate  rate  for 
transportation  of  both  raw  material  and  manufactured  goods  as  would 
be  charged  had  there  been  no  stoppage  in  transit  and  no  manufacture  ; 
that  this  privilege  of  manufacturing  in  transit  was  valuable  to  the  cor- 
poration and  to  the  community  in  which  its  business  was  located,  and 
wronged  no  one  ;  and  petitioner  prayed  that  it  might  be  sanctioned  by 
the  Commission.  But  no  authority  to  that  effect  having  been  conferred 
upon  the  Commission,  the  petition  was  dismissed. 

Cooley,  Chairman  : 

A  petition  is  presented  by  this  company  which  sets  forth 
that  its  business  is  located  at  Marshalltown,  Iowa,  on  sev- 
eral lines  of  railway  ;  that  the  raw  material  for  its  man- 
ufacture comes  from  points  east  of  Chicago,  and  after  the 
same  is  manufactured,  it  is  shipped  southwest,  west  and 
northwest ;  that  before  the  first  day  of  the  present  month  pe- 
titioners  had  an  "  equalized  rate"  of   freight,  which  is  ex- 
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plained  to  mean  that  the  fixed  rate  of  freight  paid  by  peti- 
tioner from  Chicago  to  Marshalltown,  added  to  the  rate  paid 
from  Marshalltown  to  the  place  of  consignment  of  its  manu- 
factured goods,  equalled  the  rate  from  Chicago  to  such  place 
of  consignment.  For  example,  if  the  rate  of  freight  from 
Chicago  to  the  Missouri  River  was  twenty-five  cents,  and  pe- 
titioner had  paid  fifteen  cents  from  Chicago  to  Marshalltown, 
its  rate  from  Marshalltown  to  the  Missouri  River  would  be 
ten  cents.  This  is  averred  to  be  a  just  and  equitable  arrange- 
ment, which  has  enabled  the  petitioner  to  build  up  a  very 
considerable  and  reasonably  profitable  business,  to  give  em- 
ployment to  a  large  number  of  mechanics  and  laborers,  and 
to  that  degree  to  furnish  a  home  market  for  farming  pro- 
ducts. It  has  proven  satisfactory  to  petitioner  and  to  the 
railroad  companies,  and  beneficial  to  the  city  and  surround- 
ing country.  It  is  also  averred  that  while  just  to  the  peti- 
tioner, it  has  not  been  a  discrimination  against  any  other 
person  or  locality.  And  the  petitioner  prays  on  behalf  of  it- 
self and  other  like  manufacturers,  that  the  Commission  shall 
sanction  the  equalized  rate,  or  at  least  suspend  the  operation 
of  the  new  law  as  applied  to  the  industry  mentioned,  and 
that  railroad  companies  be  authorized  to  refund  to  the  man- 
ufacturers any  excess  they  may  have  charged  or  collected 
from  them  before  the  Commission's  construction  or  suspen- 
sion has  been  made  public. 

From  this  statement  of  the  petition  it  is  apparent  that 
what  is  prayed  for  is  an  exceptional  privilege  ;  a  privilege  not 
granted  to  manufacturers  in  general,  and  which  must  be  of 
very  great  value  to  the  line  of  trade  which  is  thus  favored. 
No  doubt  what  is  said  in  the  petition  is  true,  that  the  de- 
scribed industry  has  prospered  in  consequence,  and  that  the 
city  where  it  is  located  has  received  some  share  of  the  bene- 
fit. But  whether  a  special  privilege  of  the  sort,  granted  to 
manufacturers  on  a  single  line,  but  not  generally,  is  consist- 
ent with  the  rule  of  equity  and  justice  which  the  [nterstate 
Commerce  law  undertakes  to  establish,  is  a  question  upon 
which  an  opinion  ought   to  be  expressed   only  alter  the  most 

careful  consideration.  The  consequences  of  an  answer  fa- 
vorable to  the  petitioner  might  to  some  extent  injuriously  af- 
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feet  other  interests,  and  give  rise  to  complaints  of  discrimi- 
nations ;  and  the  Commission  ou%ht  clearly  to  see  that  duty- 
requires  an  answer  before  it  proceeds  to  give  one  on  ex  parte 
application. 

The  first  question,  then,  to  challenge  the  attention  of  the 
Commission,  is  whether  the  petition  gives  jurisdiction  for  any 
authoritative  expression  of  opinion  upon  the  facts  stated.  If 
it  makes  any  complaint  which  comes  under  the  cognizanco 
of  the  Commission,  or  if  it  asks  for  any  relief  which  it  is  in 
the  power  of  the  Commission  to  grant,  it  then  becomes  the 
duty  of  the  Commission  to  consider  the  facts  and  apply  its 
judgment ;  but  if  neither  by  complaint  nor  by  application  for 
relief  is  a  case  stated  which  will  come  within  its  jurisdiction, 
any  expression  of  opinion  upon  the  facts  would  be  binding 
upon  no  one,  and  might  be  disregarded  with  impunity.  The 
Commission  has  uniformly  under  such  circumstances,  de- 
clined to  express  opinions  when  private  individuals  .or  cor- 
porations have  called  for  them. 

The  petitioner  in  this  case  makes  no  complaint  of  violation 
of  law  by  the  railroad  companies  ;  the  complaint  is  that  a 
privilege  is  not  granted.  But  the  privilege  is  one  which,  if 
lawful,  the  companies  might  withhold  on  their  own  view  of 
what  was  dictated  by  their  interest  or  their  policy.  On  the 
other  hand,  if  the  privilege  is  one  which  the  railroad  compa- 
nies cannot  grant  voluntarily  because  of  its  coming  under 
the  condemnation  of  the  law,  neither  can  the  Commission 
give  authority  to  grant  it.  The  Commission  has  not  been 
given  a  general  dispensing  power  to  relieve  hardships  under 
the  law,  but  its  power  in  that  regard  is  strictly  and  carefully 
limited.  The  law  lays  down  a  general  rule  of  equality  of 
right  and  privilege,  and  the  Commission  has  no  more  au- 
thority to  make  exceptions  to  that  rule  than  liave  any  other 
persons,  except  in  the  particular  cases  the  law  in  terms  pro- 
vides for  in  Section  four. 

The  case  set  out  in  this  petition  is  not  one  of  the  excep- 
tional cases  for  which  the  law  provides.  The  Commission  is 
therefore  powerless  to  make  any  order  upon  it.  Under  such 
circumstances,  it  is  proper  and  in  accord  with  its  practice  to 
withhold  any  expression  of  opinion. 
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IN    THE    MATTEE   OF#  THE    ST.    LOUIS   MILLEES' 
ASSOCIATION. 

April  19,  1887. 

Tlie  Commission  reiterates  that  it  has  no  authority  to  order  or  sanction  the 
giving  of  special  privileges. 

44  Milling  in  transit"  having  long  been  permitted  by  common  carriers  to  mil- 
lers at  certain  points,  and  a  large  quantity  of  "  transits"  being  said  to 
be  out,  which  can  be  and  are  made  use  of  to  give  millers  at  Minneapo- 
lis an  advantage  in  rates  over  those  at  St.  Louis,  the  Commission  can- 
not correct  the  wrong  by  giving  or  authorizing  special  rates  to  the  St. 
Louis  millers. 

Cooley,  Chairman  : 

The  Commission  is  in  receipt  of  a  petition  from  the  St. 
Louis  Millers'  Association,  signed  by  Lewis  Fusz  as  its  pres- 
ident, and  praying  relief  against  discriminating  rates  said  to 
prevail  on  transportation  of  flour  from  Minneapolis  under 
what  is  known  as  the  "transit"  system,  and  which,  while 
continued,  is  alleged  to  preclude  the  mills  south  and  east  of 
Minneapolis  from  competing  with  that  point  for  domestic  or 
foreign  trade.  We  do  not  understand  the  petition  to  com- 
plain of  the  rates  that  have  been  established  by  railroads  for 
the  transportation  of  flour  from  Minneapolis  under  the  In- 
terstate Commerce  Law,  but  on  the  contrary  it  concedes  that 
the  new  rates  are  reasonable  as  compared  with  those  from 
St.  Louis.  What  is  complained  of  is  that  there  is  on  hand 
a  large  accumulation  of  what  is  known  as  "  transits"  which 
must  control  the  rates  until  they  are  worked  off,  and  that  as 
a  consequence  the  new  rates  are  ineffective  except  as  applied 
to  local  points  between  Minneapolis  and  Chicago.  Thus, 
while  the  tariff  is  thirty-six  cents  per  barrel  from  Minneapo- 
lis to  Chicago/the  actual  rate  is  still  ten  cents  per  barrel,  and 
the,  milling  interests  in  all  other  sections  of  the  country  arc 
paralyzed  by  such  a  monstrous  discrimination. 

The  petition  dors  not  clearly  indicate  the  relief  which  the 
Association  thinks  it  is  entitled  to.  It  is  clear  that  the  Com- 
mission could  not  grant  relief  by  giving  to  St.  Louis  excep- 
tional advantages  corresponding  to  those  which  Minneapolis 
id  now  to  enjoy.  That  would  bo  a  discrimination  against 
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Other  localities  as  indefensible  and  as  much  opposed  to  the 
spirit  of  the  law  as  the  transit  system  itself.  Neither  could 
the  Commission  compel  the  railroads  upon  which  St.  Louis 
relies  for  transportation  to  reduce  their  rates  on  flour  to  the 
level  of  what  is  said  to  be  the  actual  rates  from  Minneapo- 
lis, when,  as  the  petitioner  concedes,  a  higher  rate  is  reason- 
able. If  the  "  transit"  system  is  pernicious,  it  would  ob- 
viously be  unwarrantable  for  the  Commission  to  order  or 
sanction  anything  that  would  extend  or  perpetuate  the  mis- 
chief. 

It  may  be  questionable,  perhaps,  whether  the  so-called 
"  transits"  have  such  validity  in  law  that  the  companies  issu- 
ing them  are  bound  to  give  transportation  according  to  their 
terms  when  the  effect  would  be  to  discriminate  in  rates  in  fa- 
vor of  one  or  more  localities  against  others.  That  question, 
however,  is  not  brought  before  us  by  the  petition,  and  could 
only  be  raised  in  some  proceeding  which  would  directly  pre- 
sent it,  and  in  which  parties  interested  would  have  opportu- 
nity to  be  heard. 


IN   THE   MATTER  OF   THE   UNITED  STATES  COM- 
SION  OF 'FISH  AND  FISHERIES. 

April  19,  1887. 

The  United  States  Commission  of  Fish  and  Fisheries  being  one  of  the  Agen- 
cies of  Government,  and  the  distribution  of  fish  and  fish  eggs  by  it  be- 
ing made  by  authority  of  the  Government,  the  transportation  of  the 
fish  and  fish  eggs  so  distributed  falls  within  the  exception  contained  in 
Section  22  of  the  Act  to  Regulate  Commerce,  and  the  rate  is  not  gov- 
erned by  the  publi^ed  tariff. 

The  question  of  free  transportation  to  employees  and  agents  of  the  Com- 
mission and  of  the  National  Museum  raised  but  not  passed  upon. 

On  April  19, 1887,  the  following  communication  was  received 

by  the  Commission  : 

United  States  Commission  of  Fish  and  Fisheries,  > 
Washington,  D.  C,  April  16,  1887.     J 

The  President  of.  the  Interstate  Commerce  Commission. 

Sir  :— For  many  years  past  the  United  States  Fish  Com- 
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mission  has  enjoyed  certain  privileges  given  to  it  by  the  rail- 
roads, of  the  United  States,  with  scarcely  an  exception,  with 
regard  to  the  transportation  of  fish  and  eggs  from  one  part 
of  the  country  to  another  in  cars  built  specially  for  the  pur- 
pose, and  attached  to  passenger  and  express  trains.  The 
usual  rate  for  such  service  to  private  individuals,  when  not 
performed  as  a  matter  of  courtesy  for  railroad  officials  of 
other  roads,  is  from  18  to  25  fares,  which  at  an  average  rate 
of  three  cents  per  mile  would  represent  from  54  to  75  cents 
per  mile.  The  highest  charge  made  by  any  of* the  roads  to 
the  Commission  is  20  cents  per  mile  for  a  car  and  five  mes-l 
sengers,  regular  fares  being  paid  for  any  number  of  persons 
above  five.  In  many  cases  the  cost  of  service  is  even  less, 
being  established  by  some  roads  at  ten  cents  per  mile  ;  while 
in  repeated  instances  no  charge  whatever  is  made  ;  the  car 
and  messengers  being  carried  free.  It  is  estimated  that  the 
reduction  in  cost  to  the  United  States  by  these  concessions 
amounts  to  not  less  than  twenty  or  thirty  thousand  dollars 
per  annum.  The  appropriations  made  by  Congress  would 
be  entirely  inadequate  to  meet  the  cost  of  operations  of 
transportation  but  for  the  concessions  in  question  ;  and  tho 
scope  of  the  work  of  the  Commission  would  be  greatly  re- 
duced if  full  payment  was  required. 

The  railroad  companies  are  all  interested  in  the  work  of 
the  Commission,  and  especially  in  having  proper  plants  of 
fish  made  along  their  lines ;  thus  increasing  the  food  resour- 
ces of  the  country  traversed,  and  inducing  a  considerable 
amount  of  travel  on  the  part  of  anglers  and  others. 

I  find  in  Section  22  of  the  Act  the  following  clause:  "That 
nothing  in  this  Act  shall  apply  to  the  carriage,  storage  or 
handling  of  property  free  or  at  reduced  tt;cs  for  the  United 
States,  State  or  municipal  governments,  or  for  charitable 
purposes,"  etc. ;  and  I  now  beg  to  inquire  whether  this  ap- 
plies to  the  service  in  question,  and  whether  I  may  assure 
such  railroads  as  are  willing  to  continue  the  favor,  that  their 
favorable  action  in  the  premises  would  be  legal.  I  ask  for 
an  answer  at  your  early  convenience,. as  the  work  of  distri- 
bution of  shad  to  the  west  should  begin  at  an  early  day. 

I  would  also  ask  to  be  informed  whether  the  railroads  may 
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continue  their  practice  of  issuing  to  the  U.  S.  Fish  Commis- 
sion and  the  National  Museum  passes  to  enable  their  ex- 
plorers and  agents  to  carry  out  their  official  duty  at  less 
expense  to  the  United  States.  It  is  of  course  understood 
that  all  passes  to  be  used  on  private  business  are  to  be  ex- 
cluded ;  but  a  large  sum  of  money  is  saved  annually  to  the 
Government  by  the  practice  in  question.  I  have  not  yet 
ascertained  whether  the  railroad  companies  would  be  willing 
to  continue  their  liberal  action  in  this  respect,  but  desire  to 
have  some  ruling  from  you  on  the  subject. 
Very  respectfully, 

Spencer  F.  Baird, 
U.  S.  Commissioner  Fish  and  Fisheries, 
Secretary  Smithsonian  Institute. 

Schoonmaker,  Commissioner,  replying,  said  : 

As  the  United  States  Commission  of  Fish  and  Fisheries  is 
one  of  the  agencies  of  the  Government,  and  the  distribution 
of  fish  and  fish  eggs  is  by  authority  of  the  Government,  it 
would  seem  clear  that  such  transportation  falls  within  the 
exception  in  the  22nd  Section  of  the  Act  to  regulate  com- 
merce, recited  in  the  communication. 

[And  after  citing  as  conclusive  on  this  branch  of  the  in- 
quiry the  opinion  In  the  Matter  of  Indian  Supplies>  be  con- 
tinued.] 

The  other  branch  of  the  inquiry  "  whether  the  railroads 
may  continue  their  practice  of  issuing  to  the  United  States 
Fish  Commission  and  the  National  Museum  passes  to  enable 
their  employee  And  agents  to  carry  on  their  official  duty  at 
less  expense  to  the  United  States,  the  Commission  declines 
to  express  any  opinion  upon  in  advance  of  an  actual  case 
that  may  be  presented  for  its  official  action. 

The  act  is  silent  upon  the  question  of  passes  or  free  car- 
riage for  officers  or  agents  of  the  Government,  and  manifest- 
ly the  question  should  only  be  considered  and  decided  upon 
a  hearing  after  complaint,  should  any  be  presented,  for  al- 
leged violation  of  the  law. 
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IN  THE  MATTEB  OF  THE  EXPOET  TRADE  OF 

BOSTON. 

April  23,  1887. 

It  seems  not  to  be  illegal  for  railroad  companies  connecting  Boston  with 
western  points  to  make  the  rates  from  such  points  to  Boston  upon 
grain  and  provisions  for  export  as  low  as  the  rates  to  New  York,  al- 
though the  rates  upon  like  property  for  local  consumption  are  higher 
to  Boston  than  to  ±sew  York,  the  distance  being  somewhat  greater. 

Reasons  given  why  this  may  be  a  necessity  of  the  situation. 

OPINION   OF   THE    COMMISSION. 

Cooley,  Chairman. 

Several  petitions  regarding  this  trade  are  before  us :  One 
from  the  Fitehbrirg  Railroad  Company,  and  others  from 
the  Boston  and  Lowell,  the  New  York  and  New  England, 
the  Central  Vermont  line,  and  the  Boston  and  Albany  rail- 
road companies.  All  seek  the  same  relief,  and  upon  a  state 
of  facts,  which  may  be  summarized  as  follows  : 

For  many  years  it  has  been  the  practice  of  the  railroad 
companies  connecting  Boston  with  western  points,  to  make 
the  rates  from  such  points  to  Boston,  upon  grain  and  pro- 
visions for  export,  as  low  as  the  rates  to  New  York,  although 
the  rates  upon  proj)erty  for  local  consumption  have  during 
the  same  time  been  higher  to  Boston  than  to  New  York,  the 
distance  being  somewhat  greater.  The  rates  to  the  seaboard 
and  abroad,  it  was  shown,  are  in  effect  determined  by  the 
shortest  line  from  the  interior,  which  for  this  purpose  is  the 
Pennsylvania  line  ;  the  other  lines  conforming  substantially 
to  those  rates  as  a  security  to  participation  in  the  traffic. 

The  equalization  of  rates  upon  the  export  business  has 
Bometimej  been  made  by  way-billing  to  Boston  at  New  York 
rates,  but  as  this  is  not  always  practicable  it  has  more  com- 
monly been  made  by  paying  a  rebate  equal  to  the  difference 
between  Boston  and  New  York  rates. 

Making  tin;  allowance  in  sonic  form  lias  been  essential  to 
the  existence  of  the  trade,  since  (lie  ocean  rates  from  Boston 
and  New  York  are  not  materially  different,  and  higher  inter- 
ior rates  would  exclude  Boston  altogether  from  participation 
j  ii  the  foreign  trade. 
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The  practice  which  allows  the  rebate  has,  therefore,  been 
adopted  in  a  spirit  ot  fairness  to  Boston  and  as  a  convenient 
method  for  equalizing  the  rates  from  western  points  to  the 
foreign  market,  whether  the  route  chosen  by  the  shipper 
for  his  traffic  be  by  way  of  Boston  or  of  New  York. 

The  petition  of  the  Fitchburg  Railroad  Company  states 
that  "  the  New  England  railroads  have  been  advised  by  the 
unanimous  opinion  of  the  counsel  consulted  by  them  that 
this  practice  was  not  illegal  under  the  Interstate  Commerce 
Bill  inasmuch  as  the  terms  are  available  for  all  engaged  in 
the  like  and  contemporaneous  transportation  of  such  traffic 
under  similar  circumstances  and  conditions,  and  being  equal 
to  those  by  New  York  are  neither  unjust  or  unreabonable. 
This  commercial  usage  has  in  fact  been  looked  upon  as  a 
vested  right  of  this  port  (Boston),  and  upon  the  faith  of  its 
continuance  vast  sums  have  been  expended  to  accommodate 
and  permanently  continue  the  export  business.  Unfortunate- 
ly, however,  adverse  legal  opinions  have  apparently  been 
rendered  by  the  advisers  of  the  trunk  lines,  whose  action, 
guided  thereby,  has  practically  stopped  the  practice,  and  has 
seriously  embarrassed  the  Boston  export  business,  and  threat- 
ens to  put  a  stop  to  it,  to  the  great  detriment  of  the  road  and 
and  the  business  interest  of  Boston." 

The  prayer  of  the  petition  is  that  the  Commission  "au- 
thorize the  trunk  lines  to  bill  export  freight  to  Boston  at  New 
Yrork  rates,  or  take  such  other  action  as  may  seem  best  in 
order  that  this  business  may  be  continued  upon  as  fair  and 
favorable  a  basis  as  it  has  been  done  hitherto." 

The  other  petitions  are  not  essentially  different.  A  hear- 
ing was  had  upon  all  together,  and  evidence  was  taken  in 
support  of  their  allegations  of  fact.  A  party  interested  in 
the  local  grain  and  provision  trade  of  Boston  was  tilso  heard 
in  favor  of  the  contention  that  any  concessions  made  in 
favor  of  the  export  trade  of  Boston  ought  in  fairness  to  be 
extended  to  all  other  persons  to  whom  grain  and  provisions 
may  be  consigned  at  that  city  from  interior  markets. 

It  was  shown  on  the  hearing  that  the  Boston  export  trade 
was  for  the  time  being  under  considerable  embarrassment 
arising  from  a  doubt  whether  the  railroad  companies  might 
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lawfully   continue   the   rebate    which    has    been     heretofore 
allowed.     It  was  not  so  evident,  however,  that  the   Commis- 
sion  had  the  power  to  give  relief.     Indeed  the  petitioners 
when  called  upon  to  point  out  the  provision  of  the  Interstate 
Commerce  Law  under  which  the  Commission  had  authority  to 
grant  the  relief  prayed,  frankly  confessed  there  was  difficulty 
m  doing  so.     It  was  stated,  however,  that  there  were  times 
when  the  rebate  exceeded  the   ocean  rates,  and  that  then  a 
suspension  of  the  operation  of  the  fourth  section  of  the    4ct 
would  be  necessary,  since   otherwise  the  railroad  companies 
would   be   liable  to  penalties  for  charging    and  receiving  a 
greater  sum  for  the  transportation  of  grain   and  provisions 
from  western  points   to   Boston   than  from  the  same  western 
points  through  Boston  to  the  foreign  market.     But  a  case  of 
this  sort,  it  was  conceded,  would  be  quite  exceptional,  so  that 
a  suspension  of  the  long  and  short  haul  clause  of  section  four 
would  not  alone  give  the  relief  required. 

What  the  companies  desire  is  authority  to  continue  pay- 
ment of  the  rebate  as  well  when  it  falls  short  of  the  ocean 
rates  as  when  it  exceeds  it. 

If  what  is    paid   under    the    name    of  a    rebate    were    a 
rebate    m    fact,   as    understood    in  the    second    section    of 
the  Interstate   Commerce   Law,  and   if   the  effect  of  allow- 
ing   it    were  to    impose    upon    some    classes    of   persons    a 
greater  charge  for  service  rendered  than  was  imposed  upon 
others  for  a  like  and  contemporaneous  service,  under  the  same 
circumstances,  and  conditions,  and  so  effect  what  is  described 
in  the  law  as  an  unjust  discrimination,  it  would  neither  be  legal 
m  itself  nor  could  it  be  made  legal  by  any  order,  assent,  or  per- 
mission made  or  given  by  the  Commission.    But  as  explained 
by  the  petitions  and  the  evidence  adduced  in  their  support, 
*'"•  rebate  has  for  its  purpose  to  correct  an  inequality  that 
would   otherwise   exist,   and  which,   by  making  the  cost  of 
foreign   shipments  by  way  of  Boston  greater  than  by   way 
oi  New  STork,  would  practically  exclude  shippers  from  the 
fnoice    <>i'    the    Boston    route,   though    the    distance   from 
interior  points  to  the   foreign  market  would  be  practically 
no  •"  bJ  fcat  route  than   by  tin.  other.     This  alleged 

necessity  for  the  equalization  of  rates  on  export  traffic  is 
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relied  upon  as  the  justification   for  the  higher  rate  which 
is  imposed  on  the  traffic  whose  final  destination   is    Bos- 
ton  which  higher  rate,  however,  is  averred  to  be  in  itself 
just  and  reasonable.     If  such  is  the  real  nature   of  the  so- 
called  rebate— if  its   purpose  is  only  to  do  indirectly  what 
might  directly  be  done  by  bill  of  lading  issued  at  the  interior 
point  of  shipment  for  the   delivery  of  the   goods  at  the  for- 
eign destination,  and  if  no   discrimination  is  made  between 
persons  engaged  in  the  foreign  traffic,  but  the  rebate  is  paid 
impartially,  and   only  as  a  means   of  protecting  the  Boston 
route  for  the   export  trade   against  an  excess  in  charge  that 
.  would  be  ruinous  to  it,  then  it  is  obvious  there  is  no  occasion 
for  calling  upon  the  Commission  to  give  sanction  to  a  prac- 
tice which  would   be   legal    without   it.     Indeed   any   legal 
ground  for  affirmative  action  on  the  part  of  the  Commission 
is  precluded  when  those  who  bring  the   practice  to  its  atten- 
tion do  so  with  explanations  of  its  propriety  and  insisting 
upon  its  lawfulness. 

Whether  all  freights  from  interior  points  to  Boston  ought 
to  be  carried  at  rates  as  low  as  those  prevailing  from  the  same 
points  to  New  York,  is  a  question  not  legitimately  before  the 
Commission  now. 

The  railroad  companies,  who  are  the  only  parties  asking 
action  at  our  hands,  justify  the  differences  now  made  on  the 
ground  of  longer  haul,  while  submitting  to  the  rebate  on  the 
export  trade,  under  a  species  of  compulsion.  If  the  exac- 
tions from  the  Boston  traffic  proper  are  excessive,  the  fact  can 
only  be  adjudicated  when  somebody  questions  them  m  a 
proceeding  instituted  for  the  purpose  of  a  regular  mvestiga- 

^Tt  follows  from  what  has  been  said  that  no  order  should  be 
made  on  the  petitions,  and  the  petitioners  have  leave  to 
withdraw  them. 

Morrison,  Commissioner,  concurs  in  the  determination  to 
make  no  order  in  the  premises,  and  that  leave  be  given  to 
withdraw  the  petitions, 
t 
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IN   THE   MATTEK    OF   DISABLED   SOLDIEBS  AND 

SAILOBS 

May   19,  1887. 

Whether  since  the  passage  of  the  Act  to  Regulate  Commerce  it  is  competent 
for  the  carriers  subject  to  it  to  grant  tree  transportation  of  persons  to 
those  who  are  proper  subjects  of  charity,  the  Commission  will  not  un- 
dertake to  say  when  no  controversy  is  pending  before  it,  which  raises 
the  question. 

Schoonmaker,  Commissi 'on er. 

Commissioner  Jolm  C.  Black,  of  the  Pension  Bureau,  pre- 
sented a  petition  with  accompanying  papers  on  behalf  of  the 
members  of  the  National  Home  for  Disabled  Volunteer  Sol- 
diers and  Sailors,  which  set  forth  that  prior  to  the  taking  ef- 
fect of  the  "  Act  to  Hegulate  Commerce"  the  various  railroads 
of  the  country  carried  the  members  to  and  from  their  various 
Homes  at  half  rates  of  fare  ;  that  the  great  trunk  lines  have 
signified  their  willingness  to  continue  to  do  so,  but  that  the 
other  roads  decline.  The  papers  do  not  show  the  reason  for 
their  declination. 

The  petition  asks  for  "  a  ruling  by  this  Commission,  or  an 
order  or  opinion  which  will  authorize"  the  objecting  rail- 
roads to  pursue  the  same  course  as  the  trunk  lines  "  and  per- 
mit the  Homes  and  their  members  to  receive,  and  the  rail- 
roads of  the  United  States  to  extend  the  half-fare  rate  to  the 
Homes  and  their  members." 

If  any  communication  had  been  presented  from  any  ob- 
jecting road  or  roads,  stating  the  grounds  of  their  objection, 
the  Commission  might  have  been  better  able  to  judge  of  the 
sufficiency  of  those  grounds.  In  the  absence  of  any  such 
statement  of  reasons  it  may  be  assumed  that  the  objection  is 
based  upon  the  second  section  of  the  Commerce  Act,  which 
provides  that  if  any  carrier  subject  to  the  provisions  of  the 
act  shall  by  any  special  rate,  etc.,  charge,  etc.,  less  compen- 
sation for  the  transportation  of  persons  or  property  than  ifc 
charges  others  for  ;t  like  and  contemporaneous  service,  under 
substantially  similar  circumstances  and  conditions,  such  car- 
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rier  shall  be  deemed  guilty  of  unjust  discrimination,  which 
is  prohibited  and  declared  to  be  unlawful. 

The  meritorious  character  of  this  application  and  the  pa- 
triotic and  humane  reasons  urged  in  support  of  it  are  fully 
appreciated  and  admitted.  But  the  Commission  is  not  re- 
ferred to  any  provision  of  the  Act  that  authorizes  it  to  make 
an  order  or  express  an  opinion  upon  an  ex  parte  application 
of  this  nature.  In  the  absence  of  such  authority  an  order  or 
an  opinion  would  have  no  validity  or  weight  whatever.  The 
fourth  section  of  the  Act,  relating  to  long  and  short  hauls,  is 
the  only  one  that  confers  discretionary  power  upon  the  Com- 
mission to  make  orders  for  relief  in  special  cases,  and  then, 
only  upon  the  application  of  carriers. 

The  twenty-second  section  of  the  Act  defines  the  cases  in 
the  transportation  of  property  and  persons  to  which  the  act 
shall  not  apply,  and  ministers  of  religion  and  officers  and 
employes  of  railroads  are  the  only  persons  specified.  The 
statute  as  enacted  must  be  deemed  to  express  the  deliberate 
will  of  the  law  making  body  and  the  Commission  is  power- 
less to  enlarge  or  restrict  its  scope.  Nor  can  a  construction 
be  given  to  it  not  warranted  by  the  language  employed. 

If  the  fair  meaning  of  the  second  section  is  that  the  giving 
of  half  rates  to  the  members  of  National  Homes  for  Disa- 
bled Volunteer  Soldiers  and  Sailors  is  the  allowance  of  a 
special  rate,  etc.,  for  a  like  and  contemporaneous  service,  for 
certain  persons  not  common  to  all,  under  substantially  simi- 
lar circumstances  and  conditions,  then  such  allowance  would 
be  unjust  discrimination  ;  otherwise  not. 

The  trunk  lines,  according  to  the  petition,  have  taken  the 
responsibiljiw-  of  assuming  that  the  allowance  of  the  half 
rates  desired  does  not  constitute  unjust  discrimination.  Ev- 
ery carrier  has  the  same  right  to  assume  its  own  construction 
ot  this  provision.  The  Commission  can  not  prematurely  im- 
pose any  construction  upon  a  carrier  however  much  some 
particular  construction  may  be  desired.  Construction  is  a 
judicial  act  involving  the  decision  of  some  controverted 
ouestion.  The  orderly  methods  of  judicial  procedure  must 
be  observed.  Th 9  jurisdiction  of  the  Commission  •  in  such 
cases  is  limited  to  the  decision  of  complaints  for  alleged  vio- 
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lations  of  the  law,  upon  a  hearing  of  the  parties  interested, 
and  its  opinion  of  the  intent  of  the  statute  can  then  be  an- 
nounced with  authority. 

9  Any  order  or  opinion  in  advance  of  a  complaint  and  hear- 
ing would  be  misleading  and  unfair  to  those  who  might  be 
affected  by  it,  and  would  be  unauthorized  and  nugatory.  The 
Commission  is  therefore  constrained  to  say  that  it  has  no 
power  to  comply  with  the  request  of  the  petition. 


THE  MISSOUBI  AND  ILLINOIS  EAILKOAD  TIE  AND 
LUMBEB  CO.  v.  THE  CAPE  GIEAKDEAU  AND 
SOUTHWESTERN   RAILWAY  CO. 

May  19  and  June  9,  1887. 

The  fact  that  the  owner  of  merchandise  which  is  offered  to  a  carrier  for 
transportation  from  one  point  to  another  in  the  same  State,  intends  to 
have  it  further  transported  by  a  second  carrier  into  another  State,  does 
not  make  such  first  transportation  interstate  commerce,  or  render  the 
carrier  subject  to  the  control  of  the  Commission  in  respect  to  it,  even 
though  such  first  carrier  may  be  informed  of  the  ultimate  destination  of 
the  merchandise. 

Complaint  of  unjust  discrimination. 

The  complainant  is  engaged  in  getting  out  ties  along  the 
line  of  the  defendant's  road,  some  of  which  it  desires  to  trans- 
port over  that  road  to  Cape  Girardeau,  on  the  Mississippi 
river,  where  it  has  a  contract  for  their  delivery.  The  man- 
aging officers  of  the  defendant  are  informed  that  the  ties  are 
to  be  taken  by  boat  at  Cape  Girardeau  across  the  river  into 
Illinois,  but  such  transportation  across  the  river  is  entirely 
independent  of  the  transportation  requested  of  the  defendant, 
and  it  will  Ik;  by  boats  not  in  any  respect  under  the  control 
of  the  defendant,  or  forming  a  continuous  line  with  it,  or  op- 
erated N\it!i  it  under  any  common  arrangement. 

Tin;  complaint  made  of  the  defendant  is,  that  it  fails  to  give 
the  complain  anl  cars  for  flic  transportation  of  its  lies  on  re- 
quest,  though  at  the  same  time  it  gives  cars  to  a  rival  dealer. 
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The   road   of  the  defendant  is  entirely  within  the  State  of 
Missouri. 

When  the  complairft  was  presented  the  Commission  called 
attention  to  the  fact  that  the  transportation  asked  for  would 
be  entirely  within  the  State  of  Missouri,  and,  therefore, 
apparently  not  within  the  jurisdiction  of  the  Commission. 
Complainant  relied  upon  the  fact  as  giving  jurisdiction,  that 
the  ultimate  destination  of  the  ties  was  another  State,  and 
the  defendant  knew  the  fact  ;  but  as  it  appeared  the  defend- 
ant was  to  be  in  no  way  connected  with  any  transportation 
out  of  the  State  ;  this  was  held  to  be  unimportant,  and  the 
Commission  declined  to  entertain  the  complaint. 


IN  THE  MATTER  OF  THE  PETITION  OF  THE 
LOUISVILLE  AND  NASHVILLE  RAILROAD  CO. 

April  5  and  Jane  15,  1887. 

When  a  railroad  company  claims  that  the  circumstar  •  ions  of 

long  and  short  hauls  on  its  line  are  so  dissimilar  as  to  justify  its  making 
the  greater  charge  on  the  shorter  haul,  the  Commission  will  not  on  its 
petition  decide  upon  the  justice  of  its  claim,  but  will  leave  it  to  take  the 
initiative  in  fixing  rates,  and  will  decide  upon  their  justice  and  propriety 
when  complaint  is  made  by  persons  or  localities  who  consider  them- 
selves injured. 

On  questions  of  statutory  construction  involved  in  such  cases  the  Commis- 
sion holds ; 

First.  That  the  prohibition  in  the  fourth  section  of  the  Act  to  Regulate 
Commerce  against  a  greater  charge  for  a  shorter  than  for  a  loi  ger  dis- 
tance over  the  same  line  in  the  same  direction,  the  shorter  being  inclu- 
ded in  the  longer  distance,  as  qualified  therein  is  limited  to  cases  in 
which  the  circumstances  and  conditions  are  substantially  similar. 

Second.  That  the  phra-e  "under  substantially  similar  circumstances  and 
conditions"  in  the  fourth  section,  is  used  in  the  same  sense  as  in  the  sec- 
ond section  .-  and  under  the  qualified  form  of  the  prohibition  in  the 
fourth  section  carriers  are  required  to  judge  in  the  first  instance  with  re- 
gard to  the  similarity  or  dissimilarity  of  the  circumstances  and  condi- 
tions that  forbid  or  permit  a  greater  charge  for  a  shorter  distance. 

Third.  That  the  judgment  of  carriers  in  respect  to  the  circumstances  and 
conditions  is  not  final,  but  is  subject  to  the  authority  of  the  Commission 
and  of  the  courts,  to  decide  whether  error  has  been  committed,  or 
whether  the  statute  has  been  violated     And  in  case  of  complaint  for 


32  INTERSTATE    COMMERCE    COMMISSION   REPORTS. 

violating  the  fourth  section  of  the  act  the  burden  of  proof  is  on  the 
earner  to  justify  any  departure  from  the  general  rale  prescribed  by  the 
statute  by  showing  that  the  circumstances  and  conditions  are  substan- 
tially  dissimilar.  • 

Fourth  That  the  provisions  of  section  one,  requiring  charges  to  be  reason- 
able  and  just,  and  of  section  two,  forbidding  unjust  discrimination,  apply 
when  exceptional  charges  are  made  under  section  four  as  they  do  in 
other  cases.        . 

Fifth.  That  the  existence  of  actual  competition  which  is  of  controlling  force 
m  respect  to  traffic  important  in  amount,  may  make  out  the^lissimilar 
circumstances  and  conditions  entitling  the  carrier  to  charge  less  for  the 
longer  than  for  the  shorter  haul  over  the  same  line  in  the  same  direc 
tion.  tne  shorter  being  included  in  the  longer,  in  the  following  cases  • 

1.  When  tne  competition  is  with  carriers  by  water  which  are  not  subject  to 

the  provisions  of  the  statute. 

2.  When  the  competition  is  with  foreign  or  other  railroads  which  are  not 

subject  to  the  provisions  of  the  statute. 

"'  ^ulV^Tlr?11"  CaSeS°'  TOmPetition  between  railroads  which  are 
1X1       t'lV'^  a"StriCt  aPPlicati<>»°'  'he  general  rnle  of 
the  statute  would  be  destructive  of  legitimate  competition. 
^/,  The  Commission  further  decides  that  when  a  greater  charge  in  the 
aggregates  made  for  the  transportation  of  passengers  or  the  like  kind 
of  property  for  a  shorter  than  for  a  longer  distance  over  the  same  line 
n  the  same  d.reetion.  the  shorter  being  included  in  the  longer  distance 
t  »  not  sufficient  justification  therefor  that  the  traffic  which  is  subiected 
to  such  greater  charge  is  way  or  local  traffic,  and  that  which  is  given  the 
more  favorable  rates  is  not.  S 

NOrtraffieS"ffleient'i"Stifleati0n  f°r  SUCh  «re^  charge  that  the  short-haul 
are 11 \ZT  Ten!iVet°  t""™™1''  ™less  when  the  circumstances 
are  su  has  to  make  it  exceptionally  expensive,  or  the  long-haul  traffic 

eepti?^oallyfm^PC,1SiIC•  the  rtiff"re"™  boi"S  extraordilry  and  Z 

eepti hie  of  definite  proof. 

Nor  that  the  lessor  charge  on  the  longer  haul  has  for  its  motive  the  encour- 

agement  of  manufactures  or  some  other  branch  of  industry 
Nor  that  it  is  designed  to  build  up  business  or  trade  centers 
Nor  that  the  lesser  charge  on  the  longer  haul  is  merely  a  continuation  of  the 

zt^iz      trade  e,,ntersor  ^--- -«-»--: 

The  fact  that  long  haul  traffic  will  only  bear  certain  rates  is  no  reason  for 
oarrymg  It  for  )ess  tharl  cost  at  th(,  ^^  <)f  ^  ^^ 

Petition  for  relief  under  the  fourth  section  of  the  Act  to 
Kegulate  Commerce. 

O,,  April  5th,  1887,  the  Southern  Railway  and  Steamship 
•ociation  was  compost  „f  the  following  railroad  compa- 
nies, lines  and  systems,  and  steamship  line,,  operated  in  con- 
<""."-»  therewith:  Alabama  Great  Southern   Railroad;  At- 
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lanta  and  West  Point  Railroad  Company  ;  Central  Eailroad 
of  Georgia  System  ;  Cincinnati,  New  Orleans  and  Texas  Pacific 
Railway  Company;  East  Tennessee,  Virginia  and  Georgia 
Railway  Company ;  Georgia  Railroad  Company  ;  Georgia  Pa- 
cific Railway  Company ;  Louisville  and  Nashville  Railway 
Co.'s  System  ;  Nashville,  Chattanooga  and  St.  Louis  Railway 
Company  ;  Norfolk  and  Western  Railroad  Company  ;  Port 
Royal  and  Augusta  Railway  Company ;  Richmond  and  Dan- 
ville Railway  Company ;  Rome  Railroad  Company  ;  Savannah, 
Griffin  and  North  Alabama  Railroad  Company  ;  Seaboard  and 
Roanoke  Railroad  Company  ;  South  Carolina  Railway  Compa- 
ny ;  South  and  North  Alabama  Railway  Line  ;  Western  Rail- 
road of  Alabama  ;  Western  and  Atlantic  Railroad  Company  ; 
Atlantic  Coast  Line  System  ;  Baltimore,  Chesapeake  and 
Richmond  Steamboat  Company ;  Boston  and  Savannah 
Steamboat  Company  ;  Clyde  Steam  Lines;  Merchants'  and 
Miners'  Transportation  Company  ;  New  York  and  Charleston 
Steamship  Company ;  Ocean  Steamship  Company ;  Old  Do- 
minion Steamship  Company. 

On  the  day  mentioned  the  Association  presented  to  the 
Commission  on  behalf  of  all  the  roads,  systems  and  lines 
mentioned  its  petition  that  under  the  Act  to  Regulate  Com- 
merce they  be  authorized  to  charge  for  the  transportation  of 
property  less  for  longer  than  for  shorter  distances  over  tho 
same  lines  in  the  same  directions  between  certain  specified 
points.  This  petition  being  unimportant  to  a  presentation  of 
the  legal  questions,  is  not  here  recited. 

The  Louisville  and  Nashville  Railroad  Company  also  filed 
its  separate  petition  as  follows  : 

To  the  Honorable  the  Infer, state  Commerce  Commission  : 

The  petition  of  the  Louisville  and  Nashville  Railroad  Com- 
pany, a  corporation  chartered  by  the  Commonwealth  of  Ken- 
tucky, would  respectfully  show  unto  your  honorable  Commis- 
sion as  follows,  viz.  : 

The  Louisville  and  Nashville  Railroad  Company  was  orig- 
inally chartered  to  construct  a  railroad  from  Louisville,  Ky., 
to  Nashville,  Tenn.,  with  a  branch  to  Lebanon,  Ky.,  and  one 
from  a  point  five  miles  south  of  Bowling  Green  to  the  State 
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line  near  a  point  now  known  as  Guthrie,  in  the  direction  of 
Clarksvilie  and  Memphis,  Tenn.  Construction  was  com- 
menced from  Louisville,  southward,  in  1853,  and  from  Nash- 
ville, northward,  in  1856,  and  work  progressed  from  each  end 
until  connection  was  made  at  or  near  Bell's  (Glasgow  Junc- 
tion), in  the  year  1859. 

The  Lebanon  branch  was  extended  from  time  to  time  and 
completed  to  Rockcastle  river,  a  distance  of  140  miles  from 
Louisville,  in  1870  ;  and  was  farther  extended  to  Jellico, 
Tenn.,  in  1883,  there  connecting  with  the  Knoxville  and  Ohio 
Railroad. 

The  Memphis  branch  was  completed  in  1860. 
The  Memphis  and  Ohio  Railroad  Company  was  chartered 
to  construct  a  Railroad  from  Memphis  to  Paris,  Tenn.     Con- 
struction was  commenced  in  1856,  and  gradually  extended  to 
Paris,  to  which  point  it  was*completed  in  18—. 

During  the  year  1860  or  1861  the  Memphis,  Clarksvilie  and 
Louisville  railroad,  extending  from  the  State  line  near  Guth- 
rie, Ky.,  to  Paris,  Tenn.,  was  completed. 

The  Louisville  and  Nashville  Railroad  Company  acquired 
by  lease  the  property  of  the  Memphis  and  Ohio  Railroad 
Company  in  September,  1867,  and  it  was  afterwards  consoli- 
dated into  the  Louisville  and  Nashville  Railroad  Company  in 
October,  1872.  The  Louisville  and  Nashville  Railroad  Com- 
pany acquired  by  purchase  the  property  of  the  Memphis, 
Clarksvilie  and  Louisville  Railroad  Company  on  October  1st,' 
1871.  The  three  railroads  thus  formed  a  continuous  line  from 
Louisville  to  Memphis. 

On  July  1st,  1872,  the  Louisville  and  Nashville  Railroad 
Company  acquired  by  lease  control  of  the  Nashville  and  De- 
catur Railroad,  extending  from  Nashville,  Tenn.,  to  Decatur 
Ala.,  122  miles. 

The  South  and  North  Alabama  Railroad  Company  was 
chartered  to  construct  a  railroad  from  Mongomery,  Ala.,  to 
Decatur,  Ala.  That  company,  unable  to  secure  the  means, 
failed  to  complete  the  road.  In  1871  the  Louisville  and 
NashTille  Railroad  Company  entered  into  an  agreement  to 
complete  the  road,  and  to  receive  in  part  compensation  there- 
for  a  controlling  interest  in  the  stock  of  the  South  and  North 
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Alabama  Railroad  Company.  The  road  was  completed  and 
opened  for  traffic  in  1872,  since  which  time  it  has  been  under 
the  stock  control  of  the  Louisville  and  Nashville  Railroad 
Company. 

In  1880  the  Louisville  and  Nashville  Railroad  Company 
purchased  the  property  of  the  Mobile  and  Montgomery  Rail- 
road Company,  the  road  extending  from  Montgomery,  Ala., 
to  Mobile,  Ala.,  180  miles,  and  in  1880  it  purchased  the  prop- 
erty of  the  New  Orleans  and  Mobile  Railroad  Company,  the 
road  extending  from  Mobile  to  New  Orleans,  141  miles. 

In  1880  the  Louisville  and  Nashville  Railroad  Company 
purchased  the  Pensacola  Railroad,  extending  from  Pensacola 
Junction  (Flomaton)  to  Pensacola,  43  miles. 

In  1879  the  Louisville  and  Nashville  Railroad  Company  pur- 
chased the  property  of  the  Evansville,  Henderson  and  Nash- 
ville Railroad  Company,  the  railroad  extending  from  Hender- 
son, Ky.,  to  Nashville,  Tenn.,  145  miles. 

In  1881  the  Louisville  and  Nashville  Railroad  Company  ac- 
quired control  of  the  Southeast  and  St.  Louis  Railway  and 
branches  by  lease,  the  road  extending  from  Evansville,  Ind., 
to  East  St.  Louis,  111.,  161J  miles,  with  a  branch  from  Me- 
Leansboro'  to  Shawneetown,  on  the  Ohio  river,  40  miles  long. 

In  1880  the  Louisville  and  Nashville  Railroad  Company 
purchased  a  controlling  interest  in  the  stock  of  the  Owens- 
boro'  and  Nashville  Railroad  Company,  the  road  at  that  time 
extending  from  Owensboro'  to  Central  City,  35^  miles.  It  has 
since  furnished  the  means  to  extend  the  road  from  Central 
City  to  Adairville,  84  miles  in  all. 

In  1881  the  Louisville  and  Nashville  Railroad  Company 
purchased  the  property  of  the  Louisville,  Cincinnati  and 
Lexington  Railway  Company,  the  road  extending  from  Louis- 
ville, Ky.,  to  Lexington,  Ky.,  94  miles,  and  from  Lagrange, 
Ky.,  to  Cincinnati,  Ohio,  83  miles,  and  secured  thereby  con- 
trol, by  lease,  of  three  smaller  corporations.  The  total 
length  of  lines  owned,  controlled  by  ownership  of  stock,  or 
operated  under  lease  by  the  Louisville  and  Nashville  Rail- 
road Company,  including  some  branch  lines  not  herein  enu- 
merated, is  2,106.64  miles — practically  all  of  which  is  subject 
to  the  provisions  of  the  "  Act  to  Regulate  Commerce." 
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In  this  petition  the  term  local  tariffs  is  intended  to  apply 
to  the  rates  of  transportation  to  and  from  local  stations  as 
distinguished  from  rates  between  competitive  stations. 

When  the  Louisville  and  Nashville  Kailroad  Company  com- 
menced the  construction  of  its  road  from  Louisville  in  the 
direction  of  Nashville,  and  from  Nashville  in  the  direction  of 
Louisville,  it  adopted  rates  of  transportation  for  both  pas- 
sengers and  freight  materially  less  than  had  ever  prevailed 
before  and  less  than  the  rates  authorized  by  its  charter. 
These  rates  have  been  changed  from  time  to  time,  the  chan- 
ges having  in  all  cases  been  reductions ;  so  that  the  average 
rate  per  ton  per  mile  and  per  passenger  mile  now  received  to 
and  from  local  stations  is  much  less  than  during  the  years 
immediately  succeeding  the  construction  of  the  road.  As 
the  company  acquired  by  lease  or  by  purchase  the  property 
of  other  companies,  or  their  control  by  ownership  of  stocky 
it  in  all  cases  substituted  rates  of  transportation  to  and  from 
local  stations  materially  less  than  had  been  received  by  the 
companies  formerly  owning  or  controlling  the  properties,  and 
less  than  had  prevailed  before  said  companies  were  char- 
tered ;  and  it  has,  since  acquiring  control  of  such  companies, 
made  material  reductions  in  the  rates  for  transportation  of 
both  freight  and  passengers,  so  .  that  the  rates  now  received 
per  ton  per  mile  and  per  passenger  mile  are  very  much  less 
than  those  received  for  some  time  after  such  control  was  se- 
cured. These  reductions  in  some  cases  have  been  as  much 
as  fifty  per  cent.,  local  passenger  rates  having  been  reduced 
over  nearly  the  entire  system  from  four,  five,  and  six  cents 
per  mile  to  three  cents  per  mile,  with  a  corresponding  or  even 
greater  reduction  in  the  rates  of  transportation  to  and  from 
local  stations  on  many  articles  of  freight.  These  rates  are 
believed  and  are  averred  to  be  just  and  reasonable. 

Reference  to  the  map  herewith  filed,  and  marked  Exhibit 
A  hereto,  will  show  that  the  lines  of  the  Louisville  and  Nash- 
ville Railroad  Company  comes  in  contact  with  water  transpor- 
tation at  numerous  points.  The  traffic  of  but  few  large  cor- 
porations in  the  country  is  to  so  large  an  extent  affected  by 
water  competition. 

All  traffic  carried  by  the  Louisville  and  Nashville  Eailroad 
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Company  hetween  the  following  named  points  is  taken  in  di- 
rect competition  with  water  carriers  not  subject  to  the  pro- 
visions of  the  "Act  to  Regulate  Commerce  :"  Cincinnati, 
Ohio ;  Newport,  Ky. ;  Frankfort,  Ky. ;  Louisville,  Ky.  ; 
Owensboro',  Ky.  ;  Henderson,  Ky.  ;  Bowling  Green,  Ky.  ; 
CHarksville,  Tenn.;  Nashville,  Tenn.  ;  Tennessee  river  station 
(or  Danville),  Tenn.  ;  Memphis,  Tenn.  ;  Montgomery,  Ala. ; 
Belma,  Ala. ;  Mobile,  Ala. ;  New  Orleans,  La.  ;  Pensacola, 
Fla. ;  Evansville,  Ind.  ;  Shawneetown,  111.  ;  East  St.  Louis, 
111.,  and  St.  Louis,  Mo. 

In  addition  to  the  above  mentioned  competition  of  carriers, 
not  subject  to  the  Act  to  Regulate  Commerce,  there  is  also  the 
competition  of  rail  lines,  or  of  rail  and  water  lines,  for  traffic 
passing  between  most  of  the  points  enumerated.  Besides 
the  traffic  passing  between  the  points  above  enumerated,  all, 
or  most  of  the  traffic  passing  between  such  points,  and  points 
beyond  them,  is  taken  in  competition  with  carriers  not  sub- 
ject to  the  Act.  To  illustrate :  Traffic  between  New  York  and 
other  Eastern  cities,  and  Louisville,  Ky.  ;  Owensboro',  Ky.  ; 
Henderson,  Ky. ;  Clarksville,  Tenn.  ;  Nashville,  Tenn.,  and 
Memphis,  Tenn.,  may  be,  and  is,  shipped  by  consignors  to 
Cincinnati,  consigned  to  a  forwarding  merchant,  or  to  an 
agent  of  water  carriers,  the  contract  for  shipment  only  pro- 
viding for  delivery  to  such  merchant,  or  agent,  who,  on  re- 
ceipt of  the  property,  forwards  it  to  destination,  neither  the 
rail  carrier,  nor  the  water  carrier,  being  a  party  to  any  ar- 
rangement for  a  continuous  carriage. 

Traffic  passing  between  New  York  and  other  Eastern  cities 
and  New  Orleans,  La. ;  Mobile,  Ala.;  Selma,  Ala.;  and  Mont- 
gomery, Ala.,  is  taken  in  competition  with  water  carriers 
not  subject  to  the  provisions  of  the  act.  There  are  also  nu- 
merous rail  lines,  and  rail  and  water  lines,  competing  for 
this  traffic. 

Traffic  passing  between  points  not  on  this  company's  lines, 
but  for  which  this  and  connecting  lines  compete,  is  also  subject 
to  similar  competition  of  lines  not  subject  to  the  Act.  As  an 
illustration,  traffic  passing  between  Chicago,  Illinois,  and  Sa- 
vannah, Georgia,"  may  be,  and  is,  shipped  by  consignors  from 
Chicago  on  contracts  requiring  delivery  to  a  forwarding  mer* 
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chant,  or  to  an  agent  of  a  water  carrier  at  Baltimore,  Mary- 
land, who  forwards  the  same  to  destination,  the  shipment 
not  being  covered  by  any  through  contract  or  arrangement. 
This  company  and  its  connections  also  compete  with  other 
all  rail,  and  with  rail  and  water  lines  for  traffic  passing  be- 
tween the  same  points,  some  of  which  lines  are  not  subject 
to  the  provisions  of  the  act. 

All  traffic  passing  between  nearly  all  points  North,  West, 
and  East,  like  Cincinnati,  Chicago,  St.  Louis,  Pittsburgh, 
Philadelphia,  New  York,  and  points  South,  Southeast,  and 
Southwest,  like  Savannah,  Charleston,  Augusta,  points  in 
Forida,  Montgomery,  Selma,  Mobile,  New  Orleans,  points  in 
Arkansas,  and  in  Texas,  is  subject  to  similar  competitive 
conditions. 

Traffic  subject  to  still  other  competitive  conditions,  is  that 
passing  between  points,  one  or  both  of  which  may  not  be 
located  upon  this  company's  lines,  but  for  which  it,  and  its 
connections  have  to  compete  with  all-rail,  and  with  rail  and 
water  lines,  which  may  be  subject  to  the  provisions  of  the 
Act,  to  wit,  traffic  passing  between  Chicago  and  Atlanta, 
Ga.,  or  New  York  and  Birmingham,  Ala.  Nearly  all  traffic 
passing  between  points  on,  and  north  of,  the  Ohio,  in  the 
Northeast,  and  Northwest,  as  Louisville,  Indianapolis,  St. 
Louis,  Pittsburgh,  etc.,  and  points  in  the  South,  Southeast, 
and  Southwest,  such  as  Atlanta,  Ga. ;  Macon,  Ga. ;  Chatta- 
nooga, Tenn. ;  Birmingham,  Montgomery,  and  Selma,  Ala. ; 
New  Orleans,  La, ;  Little  Bock,  Ark.,  and  points  in  Texas, 
is  subject  to  such  competition. 

Then,  again,  there  is  traffic  for  which,  practically,  only  all 
rail-lines  compete,  such  as  that  passing  between  Cincinnati, 
Ohio,  and  Chattanooga,  Tenn. ;  Louisville,  Ky. ;  and  Birm- 
ingham, Ala.;  Louisville,  Ivy.;  and  Atlanta,  Ga.  "While  such 
traffic  may  be,  and  has  been,  to  some  extent  competed  for 
by  a  rail  and  water  line,  in  practice  such  competition  is  not 
effective,  and  docs  not  have  a  material  influence  in  the  ad- 
justment of  rates.  Bates  between  such  points  maybe  said 
to  be  adjusted  by  the  competition  between  the  rail  lines; 
but,  in  effect,  they  are  made  relative  to  rates  between  other 
points.     To  illustrate:  The  Kates  from  St.  Louis  to  Birming- 
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ham,  Ala.,  being  fixed  by  the  competition  between  the  river 
and  rail  routes  via  Vicksburgh,  New  Orleans,  Memphis,  Cairo, 
etc.,  and  the  all-rail  lines  running  from  St.  Louis  to  Birming- 
ham, those  rates  fix  the  rates  from  Louisville,  Ky.,  to  Birm- 
ingham, Ala.;  and  the  rates  from  Chicago  to  Atlanta  being 
fixed  by  competition  between  the  rail  and  water  lines  via 
Baltimore,  and  the  all-rail  lines,  those  rates  fix  the  rates  from 
Cincinnati,  Ohio,  to  Atlanta,  Ga. 

An  examination  of  this  company's  tariffs  heretofore  sub- 
mitted to  this  Commission  will  show,  that  in  many  instances, 
the  rates  of  transportation  for  the  shorter  are  greater  than 
for  the  longer  distance,  over  the  same  line,  in  the  samo 
direction,  the  shorter  being  included  within  the  longer  dis- 
tance. But  this  is  only  the  case  where  the  circumstances 
and  conditions  are,  as  petitioner  is  advised,  and  insists,  sub- 
stantially dissimilar.  As  an  illustration,  the  rates  between 
Louisville  and  the  intermediate  stations  are,  as  hereinbefore 
shown,  just  and  reasonable  ;  and,  while  the  rates  between 
Louisville  and  Nashville,  on  most  classes  of  traffic,  are  less 
than  between  Louisville  and  some  of  the  intermediate  sta- 
tions, the  rates  between  Louisville  and  Nashville  are  fixed 
by  competition  with  water  lines,  and  the  rail  line  can  secure 
only  what  the  transportation  between  such  points  is  worth 
to  the  shipper;  Avhicfh  is  what  the  water  lines  will  accept  for 
carriage,  plus  the  value  to  the  shipper  or  owner  of  the  prop- 
erty, of  prompt  transportation,  and  the  absence  of  marine 
risk.  With  perhaps  but  two  exceptions,  the  rates  between 
points  on  the  lines  owned,  controlled,  or  operated  by  the 
Louisville  and  Nashville  Railroad  Company,  are  not  less  for 
the  longer  than  for  the  shorter  haul,  except  between  points 
where  water  carriers,  not  subject  to  the  act,  compete.  The 
rates  to  and  from  railroad-crossing  points  like  McKenzie, 
Tenn. ;  Milan,  Tenn. ;  Humboldt,  Tenn. ;  Danville  Junction, 
Ky.;  Stanford,  Ky.;  Livingston,  Ky.;  Norton ville,  Ky. ;  Cen- 
tral City,  Ky.,  and  other  points,  are  not  less  than  the  rates 
from  intermediate  local  stations. 

Cincinnati,  Ohio  ;  Newport,  Ky.  ;  Louisville,  Ky. ;  Frank- 
fort, Ky. ;  Henderson,  Ky.  ;  Clarksville,  Tenn.  ;  Nashville, 
Tenn.;    Memphis,  Tenn.;    Montgomery,   Ala.;    Selma,  Ala.; 
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Mobile,  Ala.;  New  Orleans,  La.;  Evansville,  Ind. ;  Shawnee- 
town,  111. ;  East  St.  Louis,  111. ;  St.  Louis,  Mo.,  were  natural 
commercial  centres  or  points  where  traffic  was  interchanged 
with  the  surrounding  country,  before  railroads  were  con- 
structed to  or  from  them.  They  were  natural  commercial 
centres,  or  distributing  points,  by  virtue  of  their  natural  lo- 
cation, and  of  the  facilities  they  enjoyed  by  reason  of  water 
transportation.  As  railroads  were  constructed  across  the 
country  which  intervened  between  those  natural  commer- 
cial centres,  they  provided  facilities  for  the  country  through 
which  they  passed,  superior  to  those  theretofore  possessed, 
and  at  greatly  reduced  rates,  such  rates  being  just  and 
reasonable.  When  the  roads  wTere  completed  between  those 
natural  commercial  centres — where  they  came  in  competi- 
tion with  water  lines  which  also  connected  those  centres — 
they  found  the  circumstances  and  conditions  entirely  dis- 
similar from  those  which  existed  at  intermediate  stations  in 
the  intervening  country.  The  volume  of  traffic  concentrated 
at  such  points  was  found  to  be  many  times  greater  than  at 
intermediate  stations,  and  that  the  value  of  the  transporta- 
tion to  shippers  was  fixed  by  competition  with  water  car- 
riers, as  hereinbefore  described.  The  railroad  companies 
adjusted  their  rates  to  the  conditions  found  to  exist  when 
the  roads  were  so  completed.  They  t  did  not  attempt  to 
materially  disturb  the  relations  of  such  distributing  cen- 
tres as  Louisville,  Nashville,  etc.,  with  the  surrounding 
country. 

While  the  competition  between  the  rail  lines,  and  water 
lines,  has  materially  reduced  the  rates  of  transportation 
between  these  natural  commercial  centres,  they  have  also 
furnished  much  improved  facilities  to  the  intermediate  local 
Stations  at  greatly  reduced  cost ;  such  intermediate  points 
participating  in  any  reduction  in  rates  between  the  com- 
petitive points.  As  an  illustration,  the  rates  from  Louisville 
to  Franklin,  Tenn.,  are  never  greater  than  the  rates  from 
Louisville  to  Nashville,  plus  the  rates  from  Nashville  to 
Franklin.  The  rates  from  New  York  to  Brownsville,  Teun., 
are  never  greater  than  the  rates  from  New  York  to  Memphis, 
plus  the    rates   from   Memphis  to  Brownsville  ;    so  that  the 
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last-named  point  always  receives  the  benefit  of  any  reduction 
in  rates  to  Memphis,  resulting  from  competition  between  the 
all-rail  lines,  and  the  water  lines,  between  the  all-rail  lines 
and  all-rail  lines,  and  between  all-rail  lines  and  rail  and 
water  lines. 

Rates  between  points  on  this  company's  lines,  and  points 
beyond  this  company's  lines,  for  the  traffic  of  which  this 
company  competes,  and  Savannah,  Charleston,  Port  Royal, 
Brunswick,  Florida  points,  etc.,  are  less  than  to  intermediate) 
points  to  which  the  distance  is  shorter;  as  Augusta,  Atlanta, 
Macon,  etc.  The  circumstances  and  conditions  are  dissim- 
ilar;  as  the  competition  of  the  water  carriers,  and  of  the  rail 
and  water  carriers,  between  the  points  of  shipment  and  Sa- 
vannah, Charleston,  etc.,  renders  transportation  of  less  value 
to  the  shipper  or  owner. 

The  practice  of  making  rates  between  points  on  this  com- 
pany's lines,  and  local  stations  on  connecting  lines,  greater 
than  to  competitive  points  beyond,  is  also  in  effect.  As  an 
illustration,  the  rates  from  Louisville  to  some  of  the  stations 
on  the  Western  and  Atlantic  railroad,  between  Chattanooga 
and  Atlanta,  are  greater  on  some  articles  than  from  Louis- 
ville to  Atlanta,  the  circumstances  and  conditions  being  dis- 
similar; traffic  to  and  from  Atlanta  being  secured  in  compe- 
tition with  3iumerous  competing  lines  and  markets,  and  the 
volume  of  traffic  being  far  greater. 

There  is  another  condition  of  competition  where  rates  are 
made  less  for  the  longer  than  for  the  shorter  distance  over 
the  same  line,  and  in  the  same  direction,  as  illustrated  by 
the  rates  in  effect  between  Cincinnati,  Ohio,  and  Lexington, 
Ivy.  The  line  operated  by  the  Louisville  and  Nashville 
Railroad  Company  between  these  points  is  an  indirect  line, 
the  distance  being  one  hundred  and  fifty  miles.  There  are 
two  other  all-rail  lines  competing  for  the  traffic  between 
the  same  points ;  one,  the  Kentucky  Central,  distance  ninety- 
nine  miles,  the  other  the  Cincinnati  Southern,  distance 
seventy-nine  miles.  The  rates  submitted  heretofore  between 
these  points  are  the  rates  fixed  by  the  shorter  lines.  The 
rates  between  Cincinnati  and  some  of  the  local  stations  on 
the  Louisville  and  Nashville   railroad   are  greater  on  many 
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articles  than  between  Cincinnati  and  Lexington  ;  and  the 
rates  between  Louisville  and  some  of  the  intermediate  local 
stations,  on  many  articles,  are  greater  than  between  Louis- 
ville and  Lexington.  It  is  believed  that  the  circumstances 
and  conditions  are  sufficiently  dissimilar  to  justify  this 
practice. 

The  same  basis  of  adjusting  rates  is  in  effect,  and  has 
been  in  effect  ever  since  through  rates  have  been  made, 
throughout  the  entire  country,  or  at  least  throughout  that 
portion  of  the  country  for  the  traffic  of  which  this  company 
competes. 

It  is  believed  that  the  rates  as  set  forth  in  the  tariffs  here- 
tofore submitted  to  the  Commission  by  this  company  are  in 
compliance  with  the  spirit  and  letter  of  the  "  Act  to  Segulate 
Commerce."  Should  any  of  the  rates  prove  to  be  not  so  ad- 
justed, errors  and  omissions  of  that  character  will  be  promptly 
corrected  when  ascertained. 

As  a  matter  of  interest  the  following  statement  is  sub- 
mitted, showing  the  number  of  tons,  ton  miles,  revenue, 
rate  per  ton  per  mile,  and  percentage  of  revenue  derived 
from  the  transportation  of  property  moved  by  the  Louis- 
ville and  Nashville  Railroad  Company  over  lines  owned, 
leased,  and  operated,  to  and  from  local  stations  and  between 
competitive  points,  and  total  during  the  fiscal  year  ended 
June,  1886. 

m  rr         m  t-»  Rate  $  ton  Percent- 

Tons.        Ton  miles.        Revenue.       pevi^       age. 

Local 8,509,152    443,157,77G    6,558,094.54        i.480         00.9 

Competitive 1,038,102    320,554,141     3,245,124.43  .994         33.1 


9,547,254    709,711,917     9,803,818.97        1.274        100 

As    the    profit   per   ton    for   transporting   local    traffic   is 
greater  than  that  received    for  the  transportation   ot  corn- 
traffic,  it  is  estimated    that  not   less    than    80    per 
.   of   the  net   earnings   accruing   to  the  Louisville  and 
Nashville    Railroad    Company    from    the    transportation    of 
property  is  derived   from  that  Avln'eli  is  moved  to  and  from 
local   stations. 
If  petitioner  is  forced  to  abandon  either  ii  titive  or 
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its  local  traffic,  self-preservation  will  force  it  to  abandon  the 
competitive  traffic,  from  which  so  small  a  proportion  of  its 
net  revenue  is  derived. 

While  the  abandonment  of  its  competitive  traffic  will  in- 
flict a  loss  upon  petitioner  of  over  three  millions  of  dollars 
per  year  the  loss  to  those  cities  between  which  said  competi- 
tive traffic  has  heretofore  been  carried  will,  it  is  believed,  be 
far  greater.  Petitioner  fears  that  the  sudden  withdrawal  of 
railroad  competition  from  all  of  the  large  commercial  cities 
of  the  South  will  have  a  disastrous  effect  upon  the  com- 
merce of  that  section,  if  not  upon  the  commerce  of  the 
whole  country. 

All  of  the  railroad  companies  north  of  the  Ohio  river  have 
notified  petitioner  in  effect  that  they  will,  on  April  5,  with- 
draw all  through  rates  from  petitioner's  lines  unless  petition- 
er will  agree  to  reduce  its  local  to  its  competitive  rates.  Pe- 
titioner is,  therefore,  compelled  to  apply  to  this  honorable 
Commission  to  be  relieved  from  the  operation  of  the  fourth 
section  of  the  Act  of  Congress  entitled  "  An  Act  to  Regulate 
Commerce,"  so  far  as  the  same  relates  to  the  transportation 
of  property  between  competitive  points. 

The  premises  considered,  petitioner  prays  to  be  relieved 
from  the  operation  of  said  section  of  said  J&t  by  this  Com- 
mission, and  to  be  authorized  to  charge  less  for  longer  than 
for  shorter  distances  for  the  transportation  of  property  from 
Cincinnati,  Ohio,  and  through  Cincinnati,  Ohio,  from  points 
beyond,  to  Frankfort,  Ky.  ;  Lexington,  Ky.  ;  Louisville,  Ky.  ; 
Owensboro',  Ky.  ;  Henderson,  Ky.  ;  Evansville,  Ind.  ;  Shaw- 
neetown,  111. ;  East  St.  Louis,  111.  ;  St.  Louis,  Mo.  ;  Nash- 
ville, Tenn.  ;  Clarksville,  Tenn.  ;  Memphis,  Tenn.  ;  Birming- 
ham, Ala.  ;  Montgomery,  Ala.  ;  Selma,  Ala.  ;  Mobile,  Ala.  ; 
Pensacola,  Fla. ;  New  Orleans,  La.  ;  and  from  Newport,  Ky., 
to  Evansville,  Ind.  ;  Shawneetown,  111.  ;  East  St.  Louis,  111.  ; 
St.  Louis,  Mo.;  Nashville,  Tenn.;  Clarksville,  Tenn.;  Bir- 
mingham, Ala.  ;  Montgomery,  Ala.  ;  Selma,  Ala. ;  Mobile, 
Ala.  ;  Pensacola,  Ela.  ;  New  Orleans,  La.  ;  and  from  Lexing- 
ton, Ky.,  and  through  Lexington,  Ky.,  from  points  beyond, 
to  Cincinnati,  Ohio  ;  Evansville,  Ind.  ;  Shawneetown,  111.  ; 
East  St.  Louis,  111. ;  St.  Louis,  Mo. ;  Nashville,  Tenn. ;  Clarks- 
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ville,  Tenn. ;  Memphis,  Term.  ;  Birmingham,  Ala. ;  Mont- 
gomery, Ala. ;  Selma,  Ala. ;  Mobile,  Ala.  ;  Pensacola,  Fla.  ; 
New  Orleans,  La.,  and  from  points  beyond  Lexintrtcm.  not  in 
the  State  of  Kentucky,  via  Lexington,  Ky.,  to  Newport,  Ky. ; 
Frankfort,  Ky.  ;  Louisville,  Ky.  ;  Owensboro',  Ky. ;  and  Hen- 
derson, Ky.  ;  and  from  Frankfort,  Ky.,  to  Cincinnati,  Ohio  ; 
Evansville,  Ind. ;  Shawneetown,  111.  ;  East  St.  Louis,  111.  ; 
St.  Louis,  Mo.  ;  Nashville,  Tenn.  ;  Clarksville,  Tenn. ;  Mem- 
phis, Tenn. ;  Birmingham,  Ala.  ;  Montgomery,  Ala.  ;  Selma, 
Ala. ;  Mobile,  Ala. ;  Pensacola,  Fla. ;  New  Orleans,  La.  ;  and 
from  Louisville,  Ky.,  and  through  Louisville,  Ky.,  from  points 
beyond,  to  Cincinnati,  Ohio  ;  Evansville,  Ind.;  Shav/neetown, 
111. ;  East  St.  Louis;  111. ;  St.  Louis,  Mo.  ;  Nashville,  Tenn.  ; 
Clarksville,  Tenn.  ;  Memphis,  Tenn.  ;  Birmingham,  Ala.  ; 
Montgomery,  Ala. ;  Selma,  Ala.  ;  Mobile,  Ala.  ;  Pensacola, 
Fla. ;  New  Orleans,  La.  ;  and  from  points  beyond  Louisville, 
Ky.,  not  in  the  State  of  Kentucky,  via  Louisville,  Ky.,  to 
Newport,  Ky. ;  Lexington,  Ky.  ;  Frankfort,  Ky.  ;  Owensbo- 
ro', Ky. ;  Henderson,  Ky.  ;  and  from  Owensboro',  Ky.,  and 
through  Owensboro',  Ky.,  from  points  beyond,  to  Cincinnati, 
Ohio  ;  Evansville,  Ind. ;  Shawneetown,  111. ;  East  St.  Louis, 
111.;  St.  Louis,  Mo.;  Nashville,  Tenn.;  Clarksville,  Tenn.; 
Memphis,  TennJ}  Birmingham,  Ala. ;  Montgomery,  Ala. ;  Sel- 
ma, Ala. ;  Mobile,  Ala. ;  Pensacola,  Fla,  ;  New  Orleans,  La. ; 
and  from  points  beyond  Owensboro',  not  in  the  State  of  Ken- 
tucky, via  Owensboro',  Ky.,  to  Newport,  Ky.  ;  Frankfort, 
Ky. ;  Louisville,  Ky.  ;  Lexington,  Ky.,  and  Henderson,  Ky.  ; 
and  from  Henderson,  Ky.,  and  through  Henderson,  Ky., 
from  points  beyond  to  Cincinnati,  Ohio  ;  Shawneetown,  111.  ; 
East  St.  Louis,  111.  ;  St.  Louis,  Mo.  ;  Nashville,  Tenn. ;  Clarks- 
ville, Tenn.  ;  Memphis,  Tenn.  ;  Birmingham,  Ala,  ;  Montgom- 
ery. Ala.;  Selma,  Ala.;  Mobile,  Ala,;  Pensacola,  Fla. ;  New 
Orleans,  La.  ;  and  from  points  beyond  Henderson,  Ky.,  not 
in  the  State  of  Kentucky,  via  Henderson,  Ky.,  to  Newport, 
Ky. ;  Frankfort,  Ky.  ;  Louisville,  Ky.  ;  Lexington,  Ky.,  and 
Owensboro',  Ky.  ;  and  from  Evansville,  Ind.,  and  through 
Evansville,  Ind.,  from  points  beyond,  to  Cincinnati,  Ohio; 
Newport,  Ky. ;  Frankfort,  Ky.  ;  Louisville,  Ky. ;  Lexington, 
Ky.  ;  Owensboro',  Ky.  ;  Shawneetown,  111. ;  East  St.  Louis, 
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111.  ;  St.  Louis,  Mo.  ;  Nashville,  Tenn.  ;  Clarksville,  Tenn.  ; 
Memphis,  Tenn. ;  Birmingham,  Ala.  ;  Montgomery,  Ala. ; 
Selma,  Ala.  ;  Mobile,  Ala. ;  Pensacola,  Fla.  ;  New  Orleans, 
La. ;  and  from  Sliawneetown,  111.,  to  Cincinnati,  Ohio  ;  New- 
port, Ky.  ;  Frankfort,  Ky.  ;  Louisville,  Ky.  ;  Lexington,, Ky.; 
Owensboro',  Ky.  ;  Henderson,  Ky.  ;  Evansville,  Ind.  ;  St. 
Louis,  Mo.  ;  Nashville,  Tenn.  ;  Clarksville,  Tenn.  ;  Memphis, 
Tenn.  ;  Birmingham,  Ala.  ;  Montgomery,  xlla. ;  Selma,  Ala.  ; 
Mobile,  Ala.  ;  Pensacola,  Fla.  ;  New  Orleans,  La.  ;  and  from 
Last  St.  Louis,  111.,  and  through  East  St.  Louis,  111.,  from 
points  beyond,  to  Cincinnati,  Ohio  ;  Newport,  Ky.  ;  Frank- 
fort, Ky.  ;  Louisville,  Ky.  ;  Lexington,  Ky.  ;  Owensboro', 
Ky.  ;  Henderson,  Ky.  ;  Evansville,  Ind.  ;  Nashville,  Tenn.  ; 
Clarksville,  Tenn.  ;  Memphis,  Tenn.  ;  Birmingham,  Ala.  ; 
Montgomery,  Ala.  ;  Selma,  Ala.  ;  Mobile,  Ala.  ;  Pensacola, 
Fla.  ;  New  Orleans,  La.  ;  and  from  St.  Louis,  Mo.,  and 
through  St.  Louis,  Mo.,  from  points  beyond,  to  Cincinnati, 
Ohio  ;  Newport,  Kj.  ;  Frankfort,  Ky.  ;  Louisville,  Ky.  ;  Lex- 
ington, Ky.  ;  Owensboro',  Ky.  ;  Henderson,  Ky.  ;  Evansville, 
Ind.  ;  Sliawneetown,  111.  ;  Nashville,  Tenn.  ;  Clarksville, 
Tenn.  ;  Memphis,  Tenn.  ;  Birmingham,  Ala.  ;  Montgomery, 
Ala.;  Selma,  Ala.  ;  Mobile,  Ala.  ;  Pensacola,  Fla.  ;  New  Or- 
leans, La.  ;  and  from  Nashville,  Tenn.,  anl  through  Nash- 
ville, Tenn.,  from  points  beyond  to  Cincinnati,  Ohio  ;  New- 
port, Ky.  ;  Frankfort,  Ky.  ;  Louisville,  Ky.  ;  Lexington,  Ky.; 
Owensboro',  Ky.  ;  Henderson,  Ky.  ;  Evansville1,  Ind.  ;  Sliaw- 
neetown, 111.  ;  East  St.  Louis,  111.  ;  St.  Louis,  Mo. ;  Birming- 
ham, Ala. ;  Montgomery,  Ala.  ;  Selma,  Ala.  ;  Mobile,  Ala.  ; 
Pensacola,  Fla.  ;  and  from  points  beyond  Nashville  not  in 
the  State  of  Tennessee  via  Nashville,  Tenn.,  to  Clarksville, 
Tenn.,  and  Memphis,  Tenn.,  and  from  Clarksville,  Tenn.,  and 
through  Clarksville,  Tenn.,  from  points  beyond  to  Cincinnati, 
Ohio  ;  Newport,  Ky.  ;  Frankfort,  Ky.  ;  Louisville,  Ky.  ;  Lex- 
ington, Ky.  ;  Owensboro',  Ky.  ;  Henderson,  Ky.  ;  Evansville, 
Ind.;  Sliawneetown,  111.;  East  St.  Louis,  111.;  St.  Louis,  Mo.; 
Birmingham,  Ala.;  Montgomery,  Ala.;  Selma,  Ala.;  Mobile, 
Ala.;  Pensacola,  Fla.;  New  Orleans,  La.,  and  from  points 
beyond  Clarksville,  Tenn.,  not  in  the  State  of  Tennesse  via 
Clarksville  to  Memphis,  Tenn. ;  and  Nashvillee,  Tenn. ;  and 


46  INTERSTATE  COMMERCE   COMMISSION  REPORTS. 

from  Memphis,  Tenn.,  and  through  Memphis,  Tenn.,  from 
points  beyond  to  Cincinnati,  Ohio  ;  Newport,  Ky.;  Frankfort, 
Ky.  ;  Louisville,  Ky.  ;  Lexington,  Ky.;  Owensboro',  Ky.  ; 
Henderson,  Ky. ;  Evansville,  Ind. ;  Shawneetown,  111.  ;  East 
St.  Louis,  111.  ;  St.  Louis,  Mo. ;  Birmingham,  Ala. ;  Mont- 
gomery, Ala.  ;  Selma,  Ala.  ;  Mobile,  Ala. ;  Pensacola,  Fla.  ; 
New  Orleans,  La.  ;  and  from  points  beyond  Memphis,  Tenn., 
not  in  the  State  of  Tennessee  via  Memphis,  Tenn.,  to  Clarks- 
ville,  Tenn.;  and  Nashville,  Tenn.;  from  Birmingham,  Ala., 
and  through  Birminghan,  Ala.,  from  points  beyond  to  Cin- 
cinnati, Ohio  ;  Newport,  Ky.  ;  Frankfort,  Ky.  ;  Louisville, 
Ky.  ;  Lexington,  Ky.  ;  Owensboro',  Ky.  ;  Henderson,  Ky.  ; 
Evansville,  Ind.  ;  Shawneetown,  111.  ;  East  St.  Louis,  111. ; 
St.  Louis,  Mo.  ;  Nashville,  Tenn. ;  Clarksville,  Tenn.  ;  Pen- 
sacola, Fla. ;  New  Orleans,  La.  ;  and  from  points  beyond 
Birmingham,  Ala.,  not  in  the  State  of  Alabama,  via.  Bir- 
mingham to  Montgomery,  Ala. ;  Selma,  Ala. ;  Mobile,  Ala.  ; 
and  from  Montgomery,  Ala.,  and  through  Montgomery, 
Ala.,  from  prom  points  beyond,  to  Cincinnati,  Ohio  ;  New- 
port, Ky.  ;  Frankfort,  Ky. ;  Louisville,  Ky. ;  Lexington, 
Ky.  ;  Owensboro',  Ky.  ;  Henderson,  Ky. ;  Evansville,  Ind.  ; 
Shawneetown,  111.  ;  East  St.  Louis,  111.  ;  St.  Louis,  Mo.  ; 
Nashville,  Terfti.  ;  Clarksville,  Tenn.  ;  Pensacola,  Fla.  ; 
New  Orleans,  La. ;  and  from  points  beyond  Montgomery, 
Ala.,  not  in  the  State  of  Alabama,  via.  Montgomery,  to  Bir- 
mingham, Ala. ;  Selma,  Ala.,  and  Mobile,  Ala. ;  and  from 
Mobile,  Ala.,  and  through  Mobile,  Ala.,  from  points  beyond, 
to  Cincinnati,  Ohio  ;  Newport,  Ky.  ;  Frankfort,  Ky.  ;  Louis- 
ville, Ky.  ;  Lexington,  Ky.  ;  Owensboro',  Ky.  ;  Hender- 
son, Ky.  ;  Evansville,  Ind.  ;  Shawneetown,  111.  ;  East  St. 
Louis,  111.  ;  St.  Louis,  Mo.  ;  Nashville,  Tenn.  ;  Clarksville, 
Tenn. ;  Memphis,  Tenn, ;  Pensacola,  Fla. ;  New  Orleans,  La,  ; 
and  from  points  beyond  Mobile,  Ala.,  not  in  the  State  of  Ala- 
bama, via.  Mobile,  to  Montgomery,  Ala.;  Selma,  Ala.,  and 
Birmingham,  Ala.  ;  and  from  Pensacola,  Fla.,  and  through 
Pensacola,  Fla.,  from  points  beyond,  to  Cincinnati,  Ohio  ; 
Newport,  Ky.  ;  Frankfort,  Ky.  ;  Louisville,  Ky.  ;  Owens- 
boro', K  v.  ;  Henderson,  Ky.  ;  Evansville,  Ind.  ;  Shawnee- 
town, 111.;  East  St.  Louis,  111.;  St.  Louis,  Mo.;  Nashville, 
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Tenn. ;  Clarksville,  Tenn.  ;  Memphis,  Tenn. ;  Birmingliam, 
Ala. ;  Montgomery,  Ala. ;  Selma,  Ala.  ;  Mobile,  Ala. ;  New 
Orleans,  La.  ;  and  from  New  Orleans,  La.,  and  through  New 
Orleans,  La.,  from  points  beyond,  to  Cincinnati,  Ohio  ;  New- 
port, Ky.  ;  Frankfort,  Ky.  ;  Louisville,  Ky. ;  Lexington,  Ky., 
Owensboro',  Ky. ;  Henderson,  Ky. ;  Evansville,  Ind.  ;  Shaw- 
neetown,  111. ;  East  St.  Louis,  111. ;  St.  Louis,  Mo. ;  Nashville, 
Tenn. ;  Clarksville,  Tenn. ;  Memphis,  Tenn. ;  Birmingham, 
Ala.  ;  Montgomery,  Ala. ;  Selma,  Ala. ;  Mobile,  Ala. ;  Pen- 
sacola,  Fla.  ;  to  an  extent  that  will  enable  the  Louisville 
and  Nashville  Railroad  Company  and  connecting  lines,  to 
make  such  rates  between  the  points  of  shipment  and  the 
points  of  destination  on  property  that  may  be  transported  as 
competition  may  render  necessary  ;  and  petitioner  prays  for 
all  such  other  and  further  relief  as  it  may  be  entitled  to. 

Similar  petitions  were  presented  by  other  companies,  all  of 
which  were  duly  signed  and  verified,  and  the  Commission 
after  taking  such  evidence  as  was  offered  in  support  of  their 
allegations,  on  April  6,  1887,  made  on  said  first-mentioned 
petition  an  order  which,  after  reciting  that  the  Association 
on  behalf  of  the  members  composing  it,  and  who  were  com- 
mon carriers  subject  to  the  provisions  of  the  Act  to  Regulate 
Commerce,  had  petitioned  for  authority  to  charge  less  for 
longer  than  for  shorter  distances  in  certain  cases,  that  is  to 
say,  for  the  transportation  of  property  from  and  to  points 
mentioned  by  name  in  the  order,  to  and  from  other  points 
also  mentioned,  and  from  and  to  said  last-named  points  each 
with  the  other  so  far  as  the  same  are  situated  in  different 
States,  at  lower  rates  than  are  charged  from  and  to  the  same 
points  to  and  from  local  points  intermediate  the  points  last 
enumerated,  over  the  same  lines  ; 

And  that  certain  of  said  railroad  companies,  lines  and  sys- 
tems had  also  severally  made  application  for  the  like  author- 
ity so  far  as  said  points  are  reached  by  them  respectively  ; 

And  that  said  common-carriers  had  presented  as  a  reason 
for  granting  their  said  applications  the  existence  of  water 
and  other  competition,  claiming  that  the  same  cannot  be  met 
except  by  maintaining  the  rates  heretofore  established  to  and 
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from  said* points,  which  are  alleged  to  be  too  low  to  enable 
said  common-carriers  to  carry  on  business  if  applied  to  said 
local  intermediate  points  ;  and  further  claiming  that  great 
disturbance  of  business  will  occur  if  present  traffic  arrange- 
ments and  rates  are  immediately  changed. 

And  that  it  appearing  to  the  Commission,  after  investiga- 
tion of  said  petitions  and  the  facts  presented  in  support 
thereof,  to  be  a  proper  case  for  a  temporary  order  authori- 
zing existing  rates  to  be  maintained  for  the  time  feeing,  until 
the  Commission  could  make  a  complete  examination  of  the 
matters  alleged  in  said  petition  as  reasons  for  relieving  said 
common  carriers  from  the  operation  of  said  section  of  %  'aid 
act; 

it  was  thereupon  "  ordered  that  the  said  application  be 
and  the  same  hereby  is  granted  temporarily,  subject  to  mod- 
ification or  revocation  by  the  Commission  at  any  time  upon 
'hearing  or  otherwise  ;  and  the  said  common  carriers  are 
liereby  temporarily  relieved  from  the  operation  of  the  fourth 
section  of  said  act  to  the  extent  specified  in  the  recitals  of 
this  order,  and  for  a  period  not  greater  than  ninety  days 
from  this  date  ;  subject,  however,  to  the  restriction  that  none 
of  said  common  carriers,  while  this  order  remains  in  force, 
shall  in  any  case  charge  or  receive  compensation  for 
the  transportation  of  property  between  stations  on  their 
respective  lines  where  more  is  charged  for  a  shorter 
than  for  a  longer  haul,  which  shall  be  greater  than  the 
rates  in  force  and  charged  and  received  by  said  carriers  re- 
spectively on  the  31st  day  of  March,  1887,  schedules  of  which 
have  been  filed  with  the  Commission. 

"  It  is  made  a  further  condition  of  this  order  that  a  print- 
ed copy  hereof  shall  be  forthwith  publicly  posted  and  kept 
with  the  schedule  of  rates,  fares  and  charges  at  every  sta- 
tion upon  the  lines  of  said  common  carriers  where  such  sche- 
dule is  by  law  required  to  be  posted  and  kept,  for  the  use  of 
the  public. 

"  And  it  is  further  ordered  that  the  Commission  convene 
at  Atlanta,  Georgia,  on  the  26th  day  of  April,  1887,  at  3 
o'clock,  r.  M.,  and  thereafter  at  Mobile,  Alabama,  on  April 
29th,  at  New  Orleans,  Louisiana,  on  May  2d,  and  at  Mem- 
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phis,  Tennessee,  on  May  4th,  for  the  consideration  of  the 
subject  matter  of  said  petitions  ;  at  which  places  and  times 
said  common  carriers  or  any  of  them  may  appear  and  pre- 
sent applications  for  said  relief,  with  evidence  in  support 
thereof  ;  which  applications  in  each  case  must  show  the  pre- 
cise relief  desired,  the  facts  upon  which  the  same  is  claimed, 
and  the  extent  to  which  relief  from  the  operation  of  said  sec- 
tion of  said  act  is  asked  for.  And  at  the  same  places  and 
times  any  persons  interested  in  opposing  any  such  application 
may  also  appear  and  be  heard.  And  at  any  time  prior  to 
May  6,  1887,  the  Commission  will  receive  printed  or  written 
communications  in  support  of  or  in  opposition  to  the  relief 
asked  by  said  petitions.  This  announcement  respecting  times 
and  places  of  hearing,  and  method  of  procedure,  is  subject 
to  change  or  enlargement  in  the  discretion  of  the  Commis- 
sion." 

As  was  contemplated  by  this  order,  the  Commission  con- 
vened at  the  City  of  Atlanta,  April  27,  1887,  and  was  met  by 
a  large  number  of  parties  who  had  come  for  the  purpose  of 
giving  evidence  or  of  presenting  their  views  on  the  questions 
involved.  On  opening  the  session  the  chairman  stated  in 
general  terms  the  occasion  for  holding  it ;  that  the  Commis- 
sion had  received  quite  a  number  of  petitions  from  railroad 
companies  whose  held  of  operations  was  in  that  section  of 
the  country,  asking  that  there  be  made  in  their  behalf  excep- 
tional orders  under  the  fourth  section  of  the  Act  to  Regulate 
Commerce.  The  Commission  believed  that  these  orders  could 
only  properly  be  made  upon  evidence,  and  after  such  inves- 
tigation as  made  it  plain  that  the  cases  were  exceptional,  and 
that  the  orders  were  demanded  by  a  proper  regard  for  the  in- 
terest of  the  petitioners,  and  were  not  inconsistent  with  the 
public  interest.  At  the  outset  it  should  be  understood  that 
the  wisdom,  the  justice  or  the  propriety  of  the  legislation 
under  which  the  Commission  was  convened,  or  of  any  pro- 
vision thereof  was  not  in  question,  and  not  open  to  evidence 
or  discussion.  All  that  had  been  settled  in  the  enactment  of 
the  law,  and  the  Commission  as  well  as  the  petitioners  and 
all  other  persons  must  accept  the  legislative  conclusion  as 
final.     Evidence,  therefore,  which  only  tended  to  show  that 
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the  law  operated  severely  upon  a  petitioner  or  upon  any  in- 
terest, town  or  section  would  be  impertinent,  unless  it  went 
to  the  extent  of  showing  that  the  ill  effects  complained  of 
were  not  general,  but  were  so  far  special,  peculiar  and  excep- 
tional as  to  call  for  an  order  of  special  relief  in  favor  of  some 
particular  carrier.  With  this  statement  of  the  proper  scope 
of  the  investigation  the  Commission  would  proceed  to  the 
taking  of  such  evidence  as  might  be  offered  in  support  of  the 
petitions,  and  would  also  give  opportunity  to  parties  who 
might  think  that  their  interests  or  the  interests  of  the  public 
required  a  denial  of  the  prayer  of  the  petitioners,  to  present 
evidence  in  support  of 'their  views.  The  evidence  in  gene- 
ral would  be  taken  under  oath,  as  upon  judicial  investigation, 
but  documentary  evidence  of  facts  which  could  best  be  pre- 
sented in  that  form  would  be  taken,  and  also  such  memorials 
as  might  be  offered  from  municipal  and  other  public  bodies. 
The  petitions  would  not  be  taken  up  severally,  but  the  evi- 
dence in  support  of  them  all  would  first  be  received,  and  af- 
terwards the  evidence  of  those  who  opposed  them.  This 
course  of  proceeding  was  adopted  because  it  was  believed 
that  much  of  the  evidence  that  would  tend  to  support  or  to 
defeat  any  one  petition  would  have  a  similar  bearing  upon 
the  others,  and  that  what  was  peculiar  to  any  one  petitioner 
might  be  taken  on  the  general  bearing  without  embarrass- 
ment or  confusion. 

After  this  preliminary  statement  the  taking  of  evidence 
was  proceeded  with,  the  petitioners  by  counsel  or  by  their 
officers  questioning  their  witnesses,  and  those  appearing  to 
oppose  the  petitioners,  cross-examining  as  they  saw  occasion. 
Several  municipal  bodies  and  commercial  and  industrial  or- 
ganizations also  produced  evidence  in  support  of  the  peti- 
tions, and  a  number  of  witnesses  appeared  and  gave  testimo- 
ny ;is  representing  merely  themselves  or  some  special  busi- 
ness organization  or  interest.  After  the  evidence  in  support 
of  the  petitions  was  all  in,  counter  evidence  was  taken  in  the 
same  way.  The  Commissioners  in  all  cases  as  they  saw  oc- 
casion questioned  the  witnesses  freely,  not  only  upon  what 
they  had  testified  to,  but  also  on  such  other  matters  as  they 
seemed  pertinent  to  the  discussion.    At  the  conclusion  of  the 
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evidence  oral  arguments  in  support  of  the  petitions  were 
made  by  Hon.  W.  S.  Chisholm,  Mr.  J.  F.  Hanson  and  Mr.  E. 
P.  Alexander,  and  in  opposition  by  Mr.  D.  P.  Hill,  and  print- 
ed arguments  were  filed  by  otkers. 

At  Mobile  the  Commission  convened  April  29,  1887,  and 
after  preliminary  statement  as  before,  proceeded  in  like  man- 
ner to  take  evidence.  Here  also  a  large  amount  of  evidence 
was  taken.  At  New  Orleans,  May  2,  like  proceedings  were 
had.  Among  the  witnesses  there  presenting  himself  to  sup- 
port the  petitions,  but  without  being  summoned  by  the  peti- 
tioners, was  Mr.  H.  C.  Waite,  who  commenced  reading  a  pa- 
per, and  after  proceeding  for  a  time,  Was  interrupted  with  the 
inquiry  by  the  chairman,  whether  his  statement  was  not  in*- 
tended  as  an  argument  against  the  law.  He  replied  that  it 
was.     The  following  proceeding  then  took  place  : 

The  Chairman :  We  are  not  here  to  question  the  legislation. 
The  propriety  and  justice  of  the  law  have  been  settled.  If 
you  have  any  facts  to  show,  that  constitute  special  and  excep- 
tional reasons  why  an  order  should  be  made  exempting  any 
of  these  petitioners,  or  any  part  of  any  of  their  lines  from  a 
strict  application  of  the  law — which  in  itself  we  receive  as  just 
and  proper — you  may  present  those  facts,  and  we  shall  be 
glad  to  receive  them  ;  but  the  argument  you  present  is  entire- 
ly out  of  place  when  offered  to  us.  It  might  be  in  place  be- 
fore Congress,  but  certainly  not  here.  As  we  have  followed 
your  argument,  you  advance  nothing  that  tends  to  show  that 
any  one  of  the  petitioners  before  us  occupies  any  exceptional 
position  whatever ;  but  simply  that  the  law,  as  it  stands,  is 
wrong,  impolitic,  unwise.  With  that  we  have  nothing  to  do. 
We  have  no  power  to  question  the  propriety  or  the  justice  of 
the  law  ;  none  whatever. 

TJie  Witness :  I  do  not  appear  for  these  petitioners,  but  on 
my  own  behalf. 

Tlte  Chairman  :  Very  well ;  upon  any  petition  before  us 
that  presents  for  our  consideration  any  matter  within:our 
jurisdiction,  we  should  be  glad  to  take  your  evidence  ;  but 
in  your  paper  so  far  you  show  nothing  of  the  kind.  You 
simply  show,  or  endeavor  to  show,  that  the  law  is  an  unwise 
law.     We  cannot  listen  to  that. 
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The  Witness  :  Permit  me  to  say  that  my  idea  was  to  show 
that  the  enforcement  of  the  law  was  unwise,  and  that  it 
should  be  suspended  under  the  discretionary  power  which  I 
understand  the  Commission  holds. 

The  Chairman :  We  have  no  such  discretionary  power 
whatever ;  to  suspend  this  law  or  any  other  law.  This  law 
provides  that  in  exceptional  cases  we  may  make  an  order, 
but  the  question  is  whether  an  exceptional  case  is  shown. 
The  petitioners  before  us  think  that  by  their  petitions  they 
have  shown  such  a  case,  and  we  are  ready  to  hear  your  evi- 
dence, or  the  evidence  of  any  other  person  tending  to  show 
the  exception;  but  you  produce  nothing  so  far,  in  argument 
'  or  otherwise,  that  tends  to  show  an  exception.  On  the  other 
hand  all  that  you  show  tends  to  support  the  proposition  that 
the  law  is  in  itself  unwise.  We  have  no  business  to  assume  that, 
and  we  do  not  expect  to  assume  it  under  an}7  circumstances. 

The  Witness  :  I  do  not  wish  to  criticise  anything  in  con- 
nection with  this  law  except  so  far  as  its  enforcement  is  con- 
cerned. I  had  supposed  that  these  discretionary  powers 
resting  in  the  Commission — 

The  Chairman  :  No,  sir,  we  expect  to  enforce  this  law.  It 
Is  a  part  of  the  law  itself,  however,  that  under  certain  cir- 
cumstances we  may  make  exceptions;  but  in  order  to  entitle 
us$o  make  the  exceptions,  there  must  be  some  showing,  first 
by  petition  and  then  by  evidence,  that  the  exceptional  case 
does  exist.  Your  argument  so  far  does  not  tend  to  show 
that,  at  all;  but  on  the  other  hand  it  tends  to  show  that  uni- 
versally the  law  is  unjust.     That  is  all  out  of  place  here. 

The  Witness :  Is  the  objection  taken  to  the  form  in  which 
I  appear  ? 

The  Chairman  :  The  objection  is  to  the  whole  substance  of 
your  argument,  as  being  something  outside  of  our  jurisdic- 
tion ;  something  that  should  be  addressed  to  the  legislative 
Authority^  not  to  the  administrative  or  judicial.  At  the  open- 
ing of  the  session,  in  order  that  there  might  be  no  misappre- 
hension on  this  point,  it  was  distinctly  stated  that  the  author- 
ity of  the  Commission  was  very  limited,  and  did  not  extend 
to  a  general  suspension  of  the  law  at  all,  but  only  to  the  con- 
^..deration  of  special  and  exceptional  cases. 
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At  Memphis  further  proceedings  of  a  like  nature  were  had 
on  May  4,  1887,  and  all  the  evidence  offered  was  taken;  after 
which  the  Commission  returned  to  Washington.  While  ses- 
sions were  thus  being  held  the  Commission  had  occasion  to 
consider  the  question  whether  towns  or  commercial  or  other 
organizations  might  not  petition  for  suspensions  under  the 
fourth  section  of  the  Act,  where  the  railroad  companies  had 
not  applied  on  their  own  behalf,  and  decided  that  it  had  no 
power  to  receive  such  petitions.  If  the  railroad  companies 
could  and  did  comply  with  the  law  literally,  the  Commission 
was  not  at  liberty  to  consider  whether  they  might  with  pro- 
priety and  justice  do  otherwise. 

Alter  its  return  to  Washington  the  Commission  took  fur- 
ther testimony  from  time  to  time  as  it  was  offered. 

E.  Baxter,  general  counsel  for  the  Louisville  &  Nashville 
Railroad  Company,  filed  an  elaborate  printed  argument  in 
support  of  its  petition,  as  did  also  Mr.  E.  B.  Stahlman,  one 
of  its  officers. 

June  15,  1887,  the  following  opinion  was  filed  and  ordered 
entered  thereon. 

Cooley,  Chairman  : 

The  Louisville  and  Nashville  Railroad  Company  was  one 
of  the  first  to  apply  for  relief  under  the  fourth  section  of  the 
Act  to  Regulate  Commerce,  which,  after  declaring  the  general 
rule  that  more  shall  not  be  charged  or  received  in  the  aggre- 
gate by  a  common  carrier  subject  to  the  law,  for  the  trans- 
portation of  passengers  or  of  the  like  kind  of  property,  under 
substantially  similar  circumstances  and  conditions  for  a 
shorter  than  for  a  longer  distance  over  the  same  line  in  the 
same  direction,  the  shorter  being  included  in  the  longer,  pro- 
ceeds then  to  authorize  exceptions,  and  confers  upon  the  Com- 
mission certain  powers  in  respect  thereto. 

From  the  first  there  have  been  two  opinions  regarding  the 
proper  construction  of  this  provision  for  exceptions  ;  one  view 
being  that  no  exception  can  be  lawful  unless  made  with  the 
sanction  of  the  Commission  ;  and  the  other,  apparently  better 
supported  on  the  words  of  the  statute,  that  an  order  of  ro~ 
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lief  is  not  required  when  the  circumstances  and  conditions 
are  substantially  dissimilar,  since  the  carrier,  in  acting  upon 
them  would  commit  no  breach  of  law,  though  it  would  be 
responsible  in  case  it  were  found  that  the  circumstances  and 
conditions  were  misconceived  or  misjudged.  Under  this  last 
view  the  order  for  relief  would  be  needful  only  when  the  case 
was  not  one  of  plainly  dissimilar  circumstances  and  condi- 
tions, but  in  which,  nevertheless,  there  might  be  reasons  and 
equities  that  would  sanction  such  greater  charge. 

The  Commission  is  informed  that  the  inter-state  roads 
north  of  the  Potomac  and  the  Ohio,  and  east  of  the  Missouri, 
with  substantial  unanimity,  have  conformed  to  the  require- 
ments of  the  fourth  section  by  putting  in  force  tariffs  rear- 
ranged accordingly.  Some  friction  was  manifested  for  a  time, 
arising  largely  from  the  discontinuance  of  special  rates, 
favors,  and  privileges,  and  from  the  adoption  of  new  classifi- 
cations ;  but  where  the  fourth  section  has  been  thus  made 
operative  very  few  instances  have  come  to  our  attention  of 
injury  thereby  occasioned. 

The  roads  which  anticipated  special  injury  to  commerce 
from  the  strict  enforcement  of  the  law  were  principally  those 
situated  in  the  Southern  States  and  the  transcontinental 
lines.  After  a  little  time  some  of  the  north  and  south  roads 
in  the  territory  first  mentioned  found  themselves  excluded  to 
a  certain  extent  from  business  which  they  had  previously 
handled,  but  these  instances  were  not  numerous,  so  far  as  the 
Commission  is  at  present  advised. 

In  the  cases  wThere  loss  of  revenue  to  the  roads  and  injury 
to  the  business  of  the  country  was  most  seriously  anticipated, 
the  railroad  companies,  although  some  of  them  took  the 
ground  that  the  statute  contemplated  they  would  determine 
for  themselves  the  exceptional  cases  in  which  they  might 
make  a  lower  charge  for  a  longer  haul,  nevertheless  were  un- 
willing to  incur  the  peril  of  so  arranging  their  tariffs  that 
tliey  would  in  any  instance  conflict  with  the  general  rule 
which  the  act  prescribed,  apparently  deeming  it  more  pru- 
dent to  suffer  temporary  loss  of  traffic  until  the  act  could  re- 
anthorative  construction  than  to  subject  themselves  to 
.  penalties  in  case  it  should  finally  be  held  that  the  gen- 
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eral  rale  must  be  applied  in  every  case  until  the  authority  of 
the  Commission  for  making  exceptions  has  been  given.  The 
Louisville  and  Nashville  Company  was  one  of  those  which 
took  this  position,  and  upon  its  application  a  temporary 
order  of  relief  was  made.  Following  the  making  of  that  and 
of  other  like  orders,  the  Commission  proceeded  to  take  a 
great  amount  of  testimony  bearing  upon  the  question  whether 
the  several  carriers  relieved  were  warranted  in  making 
rates  on  their  lines  which  were  not  in  conformity  to  the  stat- 
utory rule,  and  in  doing  so  it  invited  light  from  all  sources, 
and  was  glad  to  have  the  assistance,  not  only  of  the  railroad 
companies,  but  of  competing  steamboat  owners,  of  boards  of 
trade,  and  of  citizens  generally,  whatever  might  be  their  line 
of  business.  The  fullest  opportunity  has  been  afforded  to 
any  citizen  of  the  United  States  who  desired  to  be  heard  up- 
on the  matter,  to  present  facts  personally  or  by  affidavit,  and 
arguments  viva  voce,  in  writing,  or  in  print.  The  invitation 
has  been  quite  largely  accepted  ;  the  subject  has  been  laid 
fully  before  us,  and  we  have  endeavored  to  give  to  it  the  con- 
sideration its  importance  demands. 

In  making  the  orders  of  temporary  relief  no  opinion  was 
expressed  upon  the  question  whether  they  were  necessary 
for  the  protection  of  the  carriers  in  case  the  circumstances 
and  conditions  were  found  to  be  in  fact  dissimilar.  The  rail- 
road companies  did  not  raise  that  question,  but,  as  has  been 
said,  elected  as  a  matter  of  prudence  to  apply  for  the  pre- 
liminary order.  No  objection  could  well  be  taken  to  this 
course  provided  it  should  prove  to  be  practicable  for  the 
Commission  to  take  up  and  in  a  reasonable  time  dispose  of 
the  several  applications  made  to  it  ;  but  it  was  almost  imme- 
diately perceived  that  the  number  was  to  be  so  great  that 
this  would  be  quite  out  of  the  question.  Each  order  for  re- 
lief would  necessarily  be  preceded  by  investigation  into  the 
facts,  on  evidence  which  in  most  cases  would  be  best  obtained 
along  the  line  of  the  road  itself.  A  single  case  might  there- 
fore require  for  its  proper  determination  the  taking  of  evi- 
dence all  the  way  from  the  Pacific  to  the  Atlantic,  and  this 
not  merely  the  evidence  of  witnesses  for  the  petitioning  car- 
rier, but  of  such  other  parties  as  might  conceive  that  their 
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interests  or  the  interests  of  the  public  would  be  subserved 
either  by  granting  the  relief  applied  for  or  by  denying  it. 

If  the  Commission  were  to  give  to  the  petitions  the  time 
needed  for  their  proper  determination,  it  would  be  compelled 
to  forego  the  performance  of  judicial  and  other  functions 
which  by  the  statute  were  apparently  assumed  to  be  of  high 
importance,  and  even  then  its  authority  to  grant  relief  would 
be  performed  under  such  circumstances  of  embarrassment 
and  delay  that  it  must  in  large  measure  fail  to  accomplish  the 
beneficial  purposes  which  we  must  suppose  the  statute  had 
in  view. 

Assuming — -as  we  must  when  the  law  provides  for  it — that 
it  is  important  to  the  public  interest  that  a  privilege  to 
charge  more  for  the  shorter  haul  than  for  the  longer  over 
the  same  line  in  the  same  direction,  should  be  admitted  in 
some  cases,  as  had  been  the  custom,  the  interruption  of  the 
privilege  when  the  case  was  proper  for  it  would  presump- 
tively cause  mischief,  and  should  not  therefore  be  compul- 
sory while  the  slow  processes  of  an  investigation  were  going 
on,  especially  as  the  particular  investigation  might  itself  be 
compelled  to  await  the  determination  of  many  others.  More- 
over, an  adjudication  upon  a  petition  for  relief  would  in  many 
cases  be  far  from  concluding  the  labors  of  the  Commission 
in  respect  to  the  equities  involved,  for  questions  of  rates  as- 
sume new  forms,  and  may  require  to  be  met  differently  from 
day  to  day  ;  and  in  those  sections  of  the  country  in  which 
the  reasons  or  supposed  reasons  for  exceptional  rates  are 
most  prevalent,  the  Commission  would,  in  effect,  be  required 
to  act  as  rate  makers  for  all  the  roads,  and  compelled  to  ad- 
just the  tariffs  so  as  to  meet  the  exigencies  of  business,  while 
at  the  same  time  endeavoring  to  protect  relative  rights  and 
equities  of  rival  carriers  and  rival  localities.  This  in  any 
considerable  State  would  be  an  enormous  task.  In  a  coun- 
try so  large  as  ours,  and  with  so  vast  a  mileage  of  roads,  it 
would  be  superhuman.  A  construction  of  the  statute  which 
should  require  its  performance  would  render  the  due  admin- 
istration of  the  law  altogether  impracticable,  and  that  fact 
J,<mds  Btrongly  to  show  that  such  a  construction  could  not 
have  been  intended. 
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We  have  listened,  with  an  earnest  desire  to  reach  a  just 
conclusion,  to  all  the  arguments  presented  on  the  construc- 
tion of  the  statute,  by  those  appearing  either  to  advocate  or  to 
oppose  the  applications,  and  after  mature  consideration  we 
are  satisfied  that  the  statute  does  not  require  that  the  'Com- 
mission shall  prescribe  in  every  instance  the  exceptional  case, 
and  grant  its  order  for  relief  before  the  carrier  is  at  liberty 
in  its  tariffs  to  depart  from  the  general  rule.  The  terms  of 
the  statute  clearly  lead  to  the  opposite  conclusion.  It  de- 
clares : 

"It  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  Act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  passen- 
gers or  of  the  like  kind  of  property  under  substantially 
similar  circumstances  and  conditions  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in  the  same  direction,  the 
shorter  being  included  in  the  longer  distance." 

Here  we  have  clearly  stated  what  is  unlawful  and  forbid- 
den ;  and  for  doing  the  unlawful  and  forbidden  act  penalties 
are  then  provided.  But  that  which  the  Act  does  not  declare 
unlawful  must  remain  lawful  if  it  was  so  before,  and  that 
which  it  fails  to  forbid  the  carrier  is  left  at  liberty  to  do 
without  permission  of  any  one.  The  charging  or  receiving 
the  greater  compensation  for  the  shorter  than  for  the  longer 
haul  is  seen  to  be  forbidden  only  when  both  are  under  sub- 
stantially similar  circumstances  and  conditions  ;  and,  there- 
fore, if  in  any  case  the  carrier,  without  first  obtaining  an 
order  of  relief,  shall  depart  from  the  general  rule,  its  doing 
so  will  not  alone  convict  it  of  illegality,  since  if  the  circum- 
stances and  conditions  of  the  two  hauls  are  dissimilar  the 
statute  is  not  violated.  Should  an  interested  party  dispute 
that  the  action  of  the  carrier  was  warranted,  an  issue  would 
be  presented  for  adjudication,  and  the  risks  of  that  adjudica- 
tion the  carrier  would  necessarily  assume.  The  later  clause 
in  the  same  section,  which  empowers  the  Commission  to 
make  orders  for  relief  in  its  discretion,  does  not  in  doing  so 
restrict  it  to  a  finding  of  circumstances  and  conditions  strictly 
dissimilar,  but  seems  intended  to  give  a  discretionary  author- 
ity for  cases  that  could  not  well  be  indicated  in  advance  by 
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general  designation,  while  the  cases  which  upon  their  facts 
should  be  acted  upon  as  clearly  exceptional  would  be  left  for 
adjudication  when  the  action  of  the  carrier  was  challenged. 
The  statute  becomes  on  this  construction  practical,  and  this 
sectiou  may  be  enforced  without  serious  embarrassment. 

From  the  recital  of  the  history  of  the  framing  of  this  sec- 
tion (which  is  given  further  on)  it  appears  among  other 
things  that  the  proviso  respecting  orders  for  relief  was  de- 
vised by  the  Senate  Committee  which  originally  drafted  the 
section,  and  that  it  was  an  essential  part  of  it  as  first  pro- 
posed ;  the  prohibitory  part  of  the  section  being  then  quite 
stringent,  but  a  discretion  being  conferred  upon  the  Com- 
mission to  relieve  against  its  operation.  Afterwards  the 
words  "  under  substantially  similar  circumstances  and  con- 
ditions "  were  inserted  in  the  first  sentence  of  the  section. 
The  proviso  was  perfectly  intelligible  so  long  as  the  leading 
clause  contained  a  hard  and  fast  rule  against  charging  more 
for  the  shorter  than  for  the  longer  haul.  It  was  then  obvi- 
ous that  a  discretion  was  left  to  the  Commission  in  the  mat- 
ter of  relaxing  the  rule  when  different  circumstances  and 
conditions  rendered  such  relaxation  in  its  judgment  proper. 
Had  the  section  passed  as  it  then  stood,  the  exercise  of  such 
a  discretion  might  have  been  entered  upon  by  the  Commis- 
sion with  a  distinct  understanding  of  the  task  imposed,  even 
though  its  adequate  performance  might  have  been  out  of  the 
question  ;  but  modified  as  it  now  stands,  the  necessity  for  a 
relieving  order  is  greatly  narrowed,  it  being  obvious  that  no 
order  is  needed  to  relieve  against  the  operation  of  the 
statute  when  nothing  is  done  or  proposed  which  it  makes 
unlawful. 

If  any  serious  doubt  of  the  proper  construction  of  the 
clause  of  the  statute  now  under  review  should,  after  careful 
consideration  of  its  terms,  still  remain,  it  would  seem  that  it 
must  be  removed  when  section  2,  in  which  the  same  control- 
ling words  are  made  use  of,  is  examined  in  connection.  That 
section  provides  : 

"That  if  any  common  carrier  subject  to  the  provisions  of 
this  act  shall,  directly  or  indirectly,  by  any  special  rate,  re- 
bate, drawback,  or  other  device,  charge,  demand,  collect,  or 
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receive  from  any  person  or  persons  a  greater  or  less  compen- 
sation for  any  service  rendered,  or  to  be  rendered,  in  the 
transportation  of  passengers  or  property  subject  to  the  pro- 
visions of  this  Act,  than  it  charges,  demands,  collects,  or  re- 
ceives from  any  other  person  or  persons  for  doing  for  iiirn  or 
them  a  like  and  contemporaneous  service  in  the  transporta- 
tion of  a  like  kind  of  traffic  under  substantially  similar  cir- 
cumstances and  conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful." 

Here  it  will  be  observed  that  the  phrase  is  precisely  the 
same  ;  and  there  can  be  no  doubt  that  the  words  were  care- 
fully chosen,  probably  because  they  were  believed  to  express 
more  accurately  and  precisely  than  would  any  others  the  ex- 
act thought  which  was  in  the  legislative  mind.  And  in  this 
section,  as  well  as  in  section  4,  the  phrase  is  employed  to 
mark  the  limit  of  the  carrier's  privilege  ;  its  privilege,  too,  in 
respect  to  the  very  subject-matter  with  which  section  4, 
where  it  is  employed,  has  to  do,  namely,  the  charges  for 
transportation  service.  It  is  not  at  all  likely  that  Congress 
would  deliberately,  in  the  same  act  and  when  dealing  with 
the  same  general  subject,  make  use  of  a  phrase  which  was 
not  only  carefully  chosen  and  peculiar,  but  also  controlling, 
in  such  different  senses  that  its  effect  as  used  in  one  place 
upon  the  conduct  of  the  parties  who  were  to  be  regulated 
and  controlled  by  it, would  be  essentially  different  from  what 
it  was  as  used  in  another.  But  beyond  question  the  carrier 
must  judge  for  itself  what  are  the  "  substantially  similar  cir- 
cumstances and  conditions"  which  preclude  the  special  rate, 
rebate,  or  drawback,  which  is  made  unlawful  by  the  second 
section,  since  no  tribunal  is  empowered  to  judge  for  it  until 
after  the  carrier  has  acted,  and  then  only  for  the  purpose  of 
determining  whether  its  action  constitutes  a  violation  of  law. 
The  carrier  judges  on  peril  of  the  consequences ;  but  the  special 
rate',  rebate  or  drawback  which  it  grants  is  not  illegal  when 
it  turns  out  that  the  circumstances  and  conditions  were  not 
such  as  to  forbid  it ;  and  as  Congress  clearly  intended  this, 
it  must  also,  when  using  the  same  words  in  the  fourth  section, 
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have  intended  that  the  carrier  whose  privilege  was  in  the 
same  way  limited  by  them,  should  in  the  same  way  act 
upon  its  judgment  of  the  limiting  circumstances  and  con- 
ditions. 

Most  of  the  applications  made  to  the  Commission  for  re- 
lief may  be  said  to  be  based  upon  a  showing  of  dissimilar 
circumstances  and  conditions  claimed  to  justify  the  larger 
charge  for  the  shorter  haul.  The  Commission  was  asked  to 
find  that  such  dissimilar  circumstances  and  conditions  ex- 
isted; and  the  question  was  presented  in  a  great  variety  of 
forms.  Upon  this  question  it  was  believed  that  investigation 
into  the  conditions  of  railroad  service  in  the  States  south  of 
the  Ohio  and  east  of  the  Mississippi  would  be  particularly 
useful.  In  the  system  of  rate-making  practiced  in  that  sec- 
tion, the  making  of  a  greater  charge  on  interstate  business  to 
and  from  intermediate  stations  than  to  and  from  competitive 
points  requiring  a  longer  haul  had  been,  it  appears,  substan- 
tially universal,  and  business  men  in  the  larger  towns  united 
with  the  carriers  in  asserting  that  the  cessation  of  the  prac- 
tice would  force  a  stoppage  of  trade  to  an  extent  that  would 
be  destructive  of  many  considerable  interests.  That  section, 
therefore,  seemed  to  afford  a  proper  field  for  an  inquiry  into 
the  reasons  supposed  to  justify  the  practice.  When  the  in- 
vestigation was  concluded  the  reasons  which  had  been  ad- 
vanced appeared  to  be  substantially  the  following : 

That  the  support  and  maintenance  of  a  railroad  ought 
properly  to  be  borne  by  the  local  traffic,  for  which  it  is 
supposed  to  be  built,  and  the  through  traffic  may  justly  be 
carried  for  any  sum  not  below  the  actual  cost  of  its  own 
transportation. 

That  the  cost  of  local  traffic  is  greatest,  and  the  charges 
for  carrying  it  should  be  in  proportion,  and  if  they  are  so 
they  will  often  result!  in  the  greater  charge  for  the  shorter 
haul. 

That  traffic  carried  long  distances  will  much  of  it  become 
impossible  if  charged  rates  corres|jonding  to  those  which  may 
properly  be  imposed  on  local  traffic;  and  it  must  therefore 
he  taken  in  recognition  of  the  principle,  accepted  the  world 
over,  that  traffic  must  be  charged,  only  what  it  will  bear. 
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That  the  long  hauls  at  low  rates  tend  to  build  up  manufac- 
tures and  other  industries  without  injury  to  the  traffic  upon 
which  the  rates  are  heaviest. 

That  charges  on  long  hauls,  which  are  less  than  the  charges 
on  shorter  hauls  over  the  same  line  in  the  same  direction, 
are  commonly  charges  which  the  carriers  do  not  voluntarily 
lix,  but  which  are  forced  upon  them  by  a  competition  from 
whose  compulsion  there  is  practically  no  escape. 

On  some  one  or  more  of  these  reasons  each  of  the  applica- 
tions was  planted. 

On  the  construction  which  we  give  to  the  statute  these  several 
applications  need  not  have  been  filed,  and  therefore  they  might 
now  be  withdrawn  without  further  judgment.  But  though  the 
carrier  might  have  acted  on  the  judgment  of  its  managers,  it 
would  have  been  at  the  peril  of  the  consequences;  and  as  it 
elected  not  to  assume  the  responsibility,  but  to  apply  to  the 
Commission  for  a  relieving  order,  it  may  be  proper  to  con- 
sider the  application  on  its  merits,  especially  as  the  question, 
what  is  a  case  of  dissimilar  circumstances  and  conditions  with- 
in the  meaning  of  the  law,  must  in  general  be  a  mixed  ques- 
tion of  law  and  fact,  upon  which  differences  of  opinion  would 
be  expected  to  arise.  It  is  manifestly  important  to  the  pub- 
lic interest,  as  well  as  to  that  of  the  railroads  themselves, 
that  mistakes  shall  as  far  as  possible  be  avoided.  It  is  also 
important  that  the  general  rule  laid  down  by  the  statute  be 
strictly  complied  with  whenever  compliance  appears  to  be 
fairly  practicable,  and  that  carriers  direct  their  attention 
more  to  the  feasibility  of  coming  into  conformity  with  it, 
than  to  the  possibility  of  finding  reasons  upon  which  to 
ground  exceptions.  They  are  therefore  entitled  to  the  bene- 
fit of  such  conclusions  as  we  have  already  reached  upon  the 
general  merits  of  their  applications,  that  they  may  be  guided 
thereby  in  the  preparation  of  their  tariffs  respectively.  In 
giving  these  conclusions  we  limit  ourselves  strictly  to  the 
cases  presented,  and  leave  out  of  view  such  other  grounds  of 
relief,  if  any,  as  are  not  yet  formally  brought  forward. 

I.  The  fact  that  the  shorter  haul  is  of  local  traffic  and  the 
longer  is  not  we  cannot  accept  as  making  out  a  case  of  dis- 
similar circumstances  and  conditions  within  the  meaning  of 
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the  statute.  The  claim  to  that  effect  which  was  advanced  in 
support  of  one  of  the  applications  rests  upon  a  theory  that 
railroads  are  constructed  for  the  special  accommodation  of 
the  traffic  along  their  lines  respectively,  and  that  consequently 
that  traffic  may  be  relied  upon  for  their  support,  and  may 
fairly  be  charged  with  all  the  items  of  cost  and  maintenance. 
Traffic  originating  at  a  distance  and  taken  over  the  line  may 
on  this  theory  be  justly  transported  at  any  rates  the  carrier 
inay  consent  to  accept,  not  below  the  actual  cost  of  move- 
ment, and  the  local  shippers  are  not  in  position  to  complain 
that  such  rates,  as  compared  with  what  they  must  pay,  seem 
to  discriminate  unjustly.  But  this  theory  has  very  little 
foundation  in  fact.  It  is  not  true,  as  a  general  rule,  that  rail- 
roads are  constructed  in  exclusive  reliance  upon  local  traffic: 
on  the  contrary,  through  traffic  is  also  contemplated,  and  is 
sometimes  expected  to  yield  returns  even  greater  than  that 
which  the  local  traffic  is  likely  to  give.  And  whenever  a  road 
is  constructed  with  special  regard  to  local  traffic,  it  is  very 
likely  to  be  the  case  that  the  local  communities  take  upon 
themselves  especial  burdens  in  aid  of  the  construction.  When 
they  do  so  they  may  justly  claim  that  their  traffic  should  be 
favored  if  discrimination  of  any  sort  is  to  be  admitted.  There 
are  cases  also  in  which  roads  have  been  constructed  with 
special  regard  to  long-haul  traffic,  some  of  them  with  the  aid 
of  Government  grants;  and  in  such  cases  the  theory  lacks  all 
plausibility.  Indeed  it  may  be  said  to  become  plausible  in 
any  case  only  when,  after  a  road  has  been  constructed,  some 
new  and  unanticipated  business  is  offered  it  for  long  haul, 
but  at  rates  relatively  lower  than  the  local  traffic  is  charged. 
It  may  be  neither  unreasonable  nor  unjust  to  accept  the  low- 
er rates  for  the  long  haul  traffic  in  some  cases  on  grounds 
stated  further  on  ;  but  it  will  not  be  because  of  any  such  in- 
herent difference  between  long  and  short  haul  traffic  as  can 
make  Hi''  latter  chargeable  withJieavier  burdens. 

II.  Thai  the  cost  to  the  carrier  of  handling  ami  transport- 
ing local  traffic  is  greater  than  that  of  traffic  carried  long  dis- 
tances la  a  l.ict  which  may  with  greater  reason, when  the  dif- 
ference is  considerable  and  clearly  shown,  be  claimed  to 
make  out  a  case   of  dissimilar  circumstances  and  conditions 
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under  the  statute.  Cost  of  the  service  is  always  an  import- 
ant element  in  the  fixing  of  rates  ;  and  the  evidence  taken  by 
the  Commission  tends  to  show — what  indeed  is  well  known 
and  understood — that  in  proportion  to  amount  and  to  the 
distance  it  is  transported,  the  cost  of  the  local  traffic  to  the 
carrier  is  considerably  the  greater.  This  fact  fairly  estab- 
lishes in  favor  of  the  carrier  an  equity  entitling  it  to  make 
for  the  more  onerous  service  a  greater  proportionate  charge. 
But  it  does  not  follow  that  the  difference  may  be  so  great  as 
to  make  the  case  an  exception  to  the  general  rule  the  statute 
has  prescribed.  It  is  obvious  that  the  statute  intends  that  the 
greater  charge  for  the  shorter  haul  shall  only  be  made  in 
cases  which  on  their  facts  are.  exceptional ;  and  when  the 
carrier  shows  the  general  fact  that  the  local  traffic  is  most  ex- 
pensive, he  thereby  proves,  not  the  exception,  but  the  rule. 
To  establish  the  exception,  it  would  be  necessary  to  go  fur- 
ther and  make  proof  that  in  the  case  of  the  particular  traffic 
the  difference  in  cost  would  be  exceptionally  great.  Such 
cases  sometimes  arise.  They  occur  on  water  as  well  as  on 
land,  and  vessel  owners  on  the  rivers  make  the  greater  charge 
for  the  shorter  haul  in  the  same  'direction  in  many  cases,  de- 
fending their  doing  so  with  good  reason  on  this  very  ground 
of  greater  cost,  in  making  landings,  etc.  The  carriers  by 
land  may  sometimes  justify  the  like  charges  with  equal  rea- 
son. 

There  is  in  the  case,  however,  an  inherent  difficulty  of  no 
small  moment.  While  cost,  as  has  been  said,  is  an  element 
to  be  taken  into  account  in  the  fixing  of  rates,  and  one  of  the 
very  highest  importance,  it  cannot,  for  reasons  well  under- 
stood, be  made  the  sole  basis,  but  it  must  in  any  case  be  used 
with  caution  and  reserve.  This  is  not  merely  because  the 
word  "  cost"  is  made  use  of  in  different  senses  when  applied 
to  railroad  traffic  ;  it  being  often  used  to  cover  merely  the  ex- 
pense of  loading,  moving,  and  unloading  trains;  but  also  be- 
cause, in  whatever  sense  th*  word  may  be  used,  it  is  quite 
impossible  to  apportion  with  accuracy  the  cost  of  service 
•among  the  items  of  traffic.  First  of  all  when  it  is  undertaken 
there  must  be  an  apportionment  between  the  passenger  traf- 
fic and  the  freight  traffic  ;  and  if  we  suppose  this  to  be  made 


64  INTERSTATE   COMMERCE   COMMISSION  REPORTS. 

with  reasonable  accuracy,  there  must  then  be  a  like  apportion- 
ment between  the  different  kinds  and  classes  of  freight. 
Freight  comes  to  a  road  in  infinite  variety ;  some  heavy,  some 
light,  some  in  large  packages,  some  in  small ;  some  perisha- 
ble or  of  special  value,  and  requiring  peculiar  accommoda- 
tions and  care  ;  it  is  picked  up  in  varying  quantities  at  num- 
erous stations,  to  be  carried  differing  distances,  sometimes 
on  fast  trains  and  sometimes  on  slow  ;  the  service  is  per- 
formed by  men  whose  compensation  differs,  but  the  most  of 
whom  have  something  to  do  with  all  branches  of  the  traffic, 
so  that  all  assist  in  carrying  it  on  over  a  road  and  by  means 
of  buildings,  appliances,  and  equipment  which  have  been 
provided  for  the  whole.  Any  attempt  to  apportion  the  cost 
therefore  would  at  the  best,  and  under  the  most  favorable 
circumstances  only  reach  an  approximation.  This  is  so  well 
understood  the  world  over  that  the  propositions  which  from 
time  to  time  have  been  made  in  other  countries  to  measure 
the  charges  of  the  carrier  by  the  cost  of  the  carriage  solely, 
have  always  been  abandoned  after  investigation. 

We  may  well  believe,  therefore,  that  the  statute,  in  its  pro- 
vision against  the  greater  charge  for  the  shorter  haul,  did  not 
intend  that  a  difference  in  cost  which  is  practically  universal, 
and  could  not  possibly  be  arrived  at  with  accuracy,  should 
as  a  general  fact  be  a  governing  consideration,  to  the  extent 
that  would  support  the  greater  charge  for  the  shorter  haul  in 
the  cases  in  which  such  greater  charge  was  in  general  pro- 
hibited. Where  there  arc  no  circumstances  to  make  the 
short  haul  exceptionally  expensive  to  the  carrier,  or  the  long 
haul  relatively  inexpensive,  a  difference  in  rates  which  reason 
and  fairness  will  justify  may  still  be  made  within  the  limita- 
tion of  tlio  statute ;  but  to  make  out  the  exceptional  case,  in 
which  the  general  rule  of  the  statute  may  be  disregarded  on 
the  ground  that  the  circumstances  and  conditions  are  not 
substantially  similar,  the  difference  in  cost  should  itself  be 
exceptional,  and  be  capable  or  proof  amounting  to  practical 
demonstration* 

In  support  of  one  of  the  applications  presented  to  us  the 
carrier  was  able  to  make  a  showing  of  lower  cost  on  long- 
haul  freight  more  clear  and  distinct  than  is  commonly  possi- 
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ble.  The  showing  was  that  the  through  business  on  its  450 
miles  of  road  was  transacted  by  different  trains  from  the 
local ;  that  these  moved  much  more  rapidly  and  carried  vast- 
ly the  most  freight  to  the  train  ;  that  the  number  of  men  re- 
quired was  much  less  in  proportion,  not  only  upon  the  trains, 
but  for  the  station  and  terminal  service,  and  consequently  all 
the  items  of  expense  were  much  smaller.  These  facts,  which 
were  apparent  to  the  customers  of  the  road,  together  with  the 
peculiarly  effective  water  competition,  which  affected  princi- 
pally the  through  traffic,  influenced  intelligent  men  doing 
business  at  local  stations  to  admit,  in  giving  evidence,  that  it 
might  be  just,  and  even  necessary  in  some  cases,  that  the 
charge  for  the  shorter  haul  should  be  the  greater.  The  dis- 
proportion, it  was  insisted,  had  been  too  great  ;  but  when  the 
question  is  one  of  degree,  regulation  rather  than  prohibition 
must  be  admitted  to  be  the  appropriate  remedy  ;  and  the 
carrier  must  keep  in  mind  that  if  the  right  be  established  in 
any  case  to  make  the  greater  charge  for  the  shorter  haul,  it  is 
not  a  right  to  make  a  charge  not  just  or  reasonable  in  itself, 
or  one  which  will  work  unjust  preference  between  individuals, 
localities,  or  commodities.  It  is,  on  the  other  hand,  a  right 
grounded  in  justice,  and  must  be  so  exercised  that  the  result 
shall  be  equitable. 

III.  We  have  next  the  case  of  dissimilar  circumstances 
and  conditions  supposed  to  be  made  out  by  a  showing  that 
property  now  transported  long  distances  at  very  low  rates 
could  not  be  transported  at  all  unless  concession  in  rates 
were  made  to  it.  This  is  a,  common  fact  in  railroad  transpor- 
tation ;  the  cases  are  to  be  met  with  in  the  traffic  of  all  the 
long  lines.  The  necessity  for  making  concessions  to  long- 
haul  traffic  in  the  case  of  articles  whose  value  in  proportion 
to  bulk  or  weight  is  small,  and  especially  in  that  of  the  ne- 
cessaries of  life,  which  are  handled  in  large  quantities,  and 
in  the  supply  of  which  the^most  distant  countries  compete, 
has  long  been  conceded  wherever  railroads  exist.  The  house- 
hold goods  of  immigrants  to  the  West  have  been  carried  for 
them  at  very  low  rates,  and  the  results  of  their  agricul- 
ture have  afterwards  been  taken  for  seaboard  and  European 
markets  in  recognition  of  the  general  principle  that  the  traf- 
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fic  must  not  be  charged  rates  beyond  what  it  can  bear.  This 
is  a  just  and  sound  principle  when  justly  applied  ;  and  the 
country  may  be  said  not  only  to  have  acquiesced  in  its  recog- 
nition, but  to  have  desired  and  urged  its  application  in  a 
great  variety  of  cases.  Any  suggestion  that  it  was  meant  by 
the  statute  to  abrogate  it  would  scarcely  be  plausible,  espec- 
ially since,  when  not  misapplied,  it  can  harm  no  one,  but  may 
be,  and  often  is,  of  great  and  manifest  advantage,  in  enabling 
distant  sections  of  the  country  to  come  into  closer  commer- 
cial relations,  and  to  exchange  to  their  mutual  benefit  their 
dissimilar  productions,  or  to  compete  with  each  other  in  those 
which  are  similar. 

But  the  cases  must  be  very  rare  in  which  the  larger  charge 
in  the  aggregate  for  the  shorter  haul  of  the  same  kind  of 
property  over  the  same  line  in  the  same  direction  could  be 
justified,  when  no  other  reason  supported  it  than  the  fact  that 
the  traffic  for  the  longer  haul  would  bear  no  more.  Mani- 
festly such  a  discrimination  when  not  imperative  on  other 
grounds  is  unjust ;  and  the  injustice  becomes  oppression 
when  the  effect  is  to  increase  the  burden  upon  the  traffic 
which  has  the  shorter  haul.  There  is  a  plain  limit  to  the  ap- 
plication of  the  principle  that  property  is  to  be  carried  at 
rates  it  will  bear ;  and  the  limit  is  reached  when  the  rates 
charged  are  so  low  that  further  reduction  would  necessitate 
an  increase  of  the  charges  upon  other  traffic  in  order  to  make 
up  to  the  carrier  such  loss  as  the  reduction  causes.  If  some 
common  vegetable,  worth  but  five  cents  a  hundred  pounds 
more  at  a  market  a  thousand  miles  distant  than  it  is  where  it 
is  grown,  were  to  be  transported  that  distance  for  the  sum 
named,  the  producer  nearer  the  market,if  subjected  to  a  high- 
er charge,would  have  a  right  to  complain  that  not  only  did 
the  discrimination  reduce  the  market  value  of  his  produce1, 
but  that  the  acceptance  of  the  unreasonably  low  rates  from 
the  distant  producer  had  a  tendency  to  increase  the  charge 
for  the  shorter  haul,  so  as  to  make  it  not  only  relatively,  but, 
when  considered  by  itself,  unreasonably  high. 

It  is  ;i  matter  of  public  notoriety  that  a  belief  has  pre- 
vailed to  a  considerable  extent  that  long  haul  traffic  was  in 
many  eases  carried  at  a  loss;    that  the  carriers  were  enabled 
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to  take  it  by  making  the  charges  for  short  haul  traffic  greater 
than  would  otherwise  be  necessary  or  reasonable,  and  that 
this  constituted  an  abuse  that  ought  to  be  corrected  by  law. 
Persons  who  did  not  hold  to  this  belief  have,  on  the  other 
hand,  taken  low  charges  on  long  haul  traffic  as  a  proper 
measure  for  all  charges,  and  have  insisted  that  if  the  rail- 
roads could  accept  the  low  charges  for  one  class  of  business 
they  could  and  ought  to  do  so  for  all  classes.  And  this,  as  a 
rule,  would  be  quite  true  if  the  railroads  had  it  in  their 
power  to  make  the  rates  for  all ;  which,  however,  is  far  from 
being  the  fact.  There  are  many  cases  in  which  they  have 
the  option  only  to  take  the  traffic  at  rates  prescribed  by  the 
owners,  or  not  to  take  it  at  all.  But  in  respect  to  such  cases 
we  must  repeat,  by  way  of  emphasis,  that  a  successful  appeal 
cannot  be  made  to  the  equity  of  the  statute  on  the  mere 
ground  that  long-haul  traffic  will  not  bear  higher  rates,  if  in 
fact  those  it  can  bear,  if  accepted,  will  cause  a  loss  to  the 
carrier  which  must  be  made  up  on  short-haul  traffic.  To 
have  one's  property  carried  at  a  loss  would  not  be  matter  oi 
right,  but  of  favor ;  and  favors  in  transportation  are  not  to 
be  granted  to  any  one  class  at  the  expense  of  any  other. 

IV.  The  greater  charge  for  the  shorter  haul  has  been  in 
some  cases  defended,  on  the  ground  that  manufactures  and 
other  industries  were  thereby  favored  and  built  up.  But  a 
question  likely  to  arise  in  such  cases  is  whether  that  which 
is  done  for  some  is  not  at  the  expense  or  to  the  unjust  preju- 
dice of  others.  The  statutes  of  some  of  the  Southern  States 
seek  to  encourage  manufactures  by  permitting  special  rates 
to  be  made  in  their  favor ;  and  railroad  companies,  in  some 
cases  which  were  brought  to  our  notice,  have  entered  into 
contracts  with  parties  proposing  to  establish  large  manufac- 
tories, or  otherwise  to  engage  extensively  in  business,  whereby, 
in  consideration  of  the  investment  of  some  named  sum  in  .the 
proposed  enterprise,  they  agree  that  favorable  rates,  wkiJ: 
are  specified,  shall  be  given  on  its  traffic  for  a  term  of  years. 
The  purpose  of  such  laws  and  such  contracts  is,  no  doubt, 
commendable  ;  but  the  practical  difficulty  of  giving  them 
effect  without  prejudice  to  the  interests  of  others  is  always 
found  to  be  serious.     Very  often  they  tend  to  the  benefit  of 
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large  establishments  and  to  the  prejudice  of  small.  Manu- 
factures are  infinite  in  variety  and  extent;  and,  while  it  might 
be  easy  for  those  whose  transactions  were  large  to  obtain 
the  benefit  of  an  impartial  law  made  for  the  encouragement 
t)f  all,  the  small  establishments,  sending  out  their  goods  in 
small  lots  and  irregularly,  might  find  the  law  practically  of 
little  or  no  value.  The  railroad  companies,  not  unwilling  to 
make  long-time  contracts  for  rates  which  contemplate  a  large 
business,  would  scarcely  be  expected  to  stipulate  for  them 
with  the  small  establishments,  which  exist  in  variety  in  every 
town  and  hamlet. 

As  a  matter  of  fact  the  laws  and  the  contracts  which  are  made 
for  the  benefit  of  manufactures  usually  contemplate  not  all 
kinds  of  manufactures,  but  only  those  leading  and  most 
prominent  kinds  which  require  large  capital,  and  whose 
operations  are  on  an  extensive  scale.  Encouragement  to 
these  is  of  public  advantage  when  it  wrongs  no  one ;  but  it 
is  just  as  much  the  duty  of  the  common  carrier  in  making  its 
low  rates  on  long  hauls  to  consider  whom  they  may  ruin  as 
whom  they  may  build  up  ;  and  while  the  carrier  cannot  be 
held  responsible  for  the  consequences  which  flow  legiti- 
mately from  tariffs  impartially  arranged,  it  cannot  justify  on 
the  ground  of  public  benefit  the  unequal  rates  which,  how- 
ever beneficial  to  some,  may  be  equally  mischievous  to 
others.  A  great  establishment,  strengthened  by  the  favor  of 
public  carriers  until  it  acquires  the  power  to  crush  competi- 
tion, and  actually  exercises  that  power,  may  by  that  very  fact 
become  an  enemy  to  the  civil  State ;  and  no  benefit'  it  can 
give  to  the  public,  in  the  low  prices  of  its  commodities  or 
Vdierwise,  can  compensate  for  the  general  sense  of  wrong 
which  those  must  feel  who  are  injured  by  it,  or  for  the  senti- 
ment which  grows  up  in  view  of  its  operations,  that  the  law 
foils  to  give  the  equality  of  right  and  privilege  which  it  nom- 
inally promises.  That  some  such  great  establishments  have 
been  fostered  by  the  aid  of  the  railroad  companies  is  com- 
monly believed  ;  and  provisions  against  unjust  discrimina- 
tions in  this  statute;  had  for  their  object,  among  other  things, 
to  bring  this  mischief  to  an  end.  The  plausible  excuse  of 
public  benefit,  if  it  ever  had   force   in  such  cases,  has  none 
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now,  for  the  statute  forbids  what  public   sentiment  had   al- 
ready condemned. 

It  was  shown  by  the  evidence  that  the  rates  upon  long 
hauls  were  such  as  would  admit  of  the  pine  lumber  of  Mis- 
sissippi being  sold  in  Wisconsin  in  competition  with  lumber 
there  cut,  and  of  the  iron  of  Alabama  being  carried  through 
Pittsburgh  to  Eastern  manufactories.  If  the  lines  originat- 
ing in  AVisc'onsin  and  Pennsylvania  give  to  the  producers  of 
those  States  corresponding  rates  for  the  traffic  in  the  other 
direction  under  similar  circumstances,  this  will  prejudice  no 
one  ;  but,  on  the  contrary,  may  operate  to  the  public  advan- 
tage, provided  always  that  the  rates  actually  charged  are 
compensatory.  The  petitioner  in  this  clase  claims  that  in 
no  case  does  it  carry  such  long-haul  traffic  at  rates  which 
fall  below  cost.  By  this,  however,  is  meant  only  the  cost  of 
movement  of  the  particular  traffic,  leaving  out  of  view  the 
fixed  charges  of  the  road,  which  must,  in  any  event,  be  pro- 
vided for,  whether  the  long-haul  traffic  is  or  is  not  taken. 
This  distinction  between  the  cost  of  movement  and  the  fixed 
charges  often  becomes  of  importance  in  such  cases  as  that  of 
the  lumber  trade  just  mentioned.  That  trade  is  new  ;  the 
roads  which  take  it  were  built  without  anticipating  its  spring- 
ing up,  and  their  managers  made  their  calculations  for  busi- 
ness to  meet  the  whole  cost  of  operation  in  reliance  upon 
such  traffic  as  was  then  apparent  or  probable.  The  fixe,! 
charges  of  the  road  may,  for  purposes  of  illustration,  be  as- 
sumed to  equal  one-half  of  the  whole,  the  cost  of  movement 
of  freight  the  other  half.  The  rates  laid  were  doubtless  cal- 
culated to  cover  the  whole,  with  a  margin  for  profit,  and 
were  so  laid  that  all  traffic  would  contribute  towards  both 
fixed  charges  and  cost  of  movement.  But  now  comes  this 
new  business,  and  from  the  nature  of  the  case  low  rates  are 
a  necessity  to  it  ;  it  can  pay  perhaps  little  if  anything  more 
than  half  what  is  paid  by  other  traffic.  But  taking  it  will 
not  increase  perceptibly  the  fixed  charges  of  the  road,  be- 
cause those  are  made  up  of  items  that  must  be  paid  whether 
the  traffic  is  large  or  small.  What  is  added  to  the  cost  by 
taking  it  is  simply  the  expense  of  its  own  handling  and 
movement;  and  upon  the  supposition  made,  there  might  per- 
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haps  be  gain  to  the  road  instead  of  loss  in  taking  it  at  any- 
thing above  half  the  rates  which  are  levied  upon  other  traffic 
corresponding  to  it  in  classification.  It  might  therefore  be 
carried  at  such  rates  without  wrong  to  any  one.  But  if  it 
were  carried  at  lower  rates  still,  not  only  would  the  other 
traffic  be  left  to  pay  the  fixed  charges  and  the  cost  of  its  own 
movement,  but  it  would  also,  to  some  extent,  be  burdened 
with  the  cost  of  movement  of  the  long-haul  traffic  thus  ad- 
ded to  the  business  of  the  road. 

The  injustice  of  this  would  be  very  apparent,  and  it  would 
become  intolerable  if  some  portion  of  the  short-haul  traffic 
was  competitive  to  the  long-haul  traffic,  and  was*  so  heavily 
taxed  by  higher  rates  as  to  make  continuance  impossible. 
It  is  very  plain  that  an  unrestricted  power  to  make  such 
rates  is  liable  to  infinite  abuses,  and  that  it  may  as  easily  be 
made  use  of  to  injure  one  enterprise  as  to  build  up  another. 
In  the  earnest  and  sometimes  unreasoning  rivalry  of  railroad 
companies,  it  has  no  doubt  often  been  employed  as  much  to 
give  mere  volume  to  business  as  for  any  anticipated  net  rev- 
enue ;  and  the  wrongs  have  in  such  cases  far  exceeded  any 
possible  advantages  that  could  accrue  either  to  the  roads 
themselves  or  to  the  public.  It  cannot  be  supposed  that  in 
any  case  the  true  interest  of  a  road  will  be  prejudiced  by  its 
being  held  strictly  to  the  rule  that  excessively  low  rates  on 
some  traffic  are  not  to  be  compensated  for  by  excessively 
high  rates  on  other  traffic.  And  if  rates  are  so  graded  as  to 
violate  the  statutory  general  rule,  it  cannot  be  accented  as 
justification  for  the  higher  rates  on  the  shorter  haul  that  the 
lower  rates  on  the  longer  haul  had  encouragement  to  manu- 
factures or  other  industries  for  their  motive. 
•  V.  The  chief  ground  on  which  the  applicants  pressed  for 
relief  from  the  long  and  short  haul  clause  of  the  statute,  was 
that  competition  forced  the  railroad  companies  to  make  rates 
to  and  from  competitive  points  to  the  level  of  which  it  was 
not  possible  to  bring  the  charges  at  non-competitive  points, 
because  the  doing  so  would  cause  sueh  reduction  of  revenues 
1,.-,  would  force  loads  into  bankruptcy  and  ultimately  into 
suspension.  It  was,  therefore,  as  was  said,  inevitable  that 
j  i   8    great  number  of  eases   the  greater  charge  should  bo 
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made  for  the  shorter  haul ;  and  nothing  but  putting  a  stop 
to  competition  by  law  would  prevent  it.  This  it  was  insisted 
the  new  law  does  not  attempt  or  intend.  On  the  contrary 
the  importance  of  competition,  in  fostering  and  regulating 
the  internal  commerce  among  the  States,  is  clearly  noted. 
In  the  sixth  section  carriers  are  permitted  to  reduce  their 
rates  at  any  time,  but  arc  forbidden  to  raise  them  except 
after  giving  ten  days'  notice.  In  the  fifth  section  the  pooling 
of  freight  is  forbidden,  unquestionably  because  the  practice 
was  regarded  as  having  a  tendency  to  prevent  or  check  com- 
petition. The  act  studiously  omits  to  bring  the  steamboats 
and  other  independent  water  lines  within  its  control,  and 
must,  therefore,  have  contemplated  the  continuance  not  only  oi 
competition,  but  of  those  things  which  competition  renders 
inevitable.  The  existence  of  competitive  forces  to  an  extent 
that  the  railroad  companies  at  competitive  points  are  unable 
to  control,  it  Avas  therefore  argued,  would  make  out  a  case  of 
circumstances  and  conditions  so  dissimilar  to  those  prevail- 
ing at  non-competitive  points  as  might  justify  the  making  of 
the  greater  charge  for  the  shorter  haul  widen  was  in  general 
prohibited. 

The  competition  which  was  brought  to  our  attention  as 
having  this  imperative4  force  was,  first,  the  competition  of 
railroads  with  water-ways  ;  second,  the  competition  of  rail- 
roads with  other  railroads  which  are  not  subject  to  the  pro- 
visions of  the  "Act  to  Regulate  Commerce";  third,  the  com- 
petition with  each  other  of  railroads  which  are  subject  to 
that  act  ;  fourth,  the  competition  of  business  or  trade  centres 
with  each  other,  operating  indirectly  upon  the  roads  which 
form  their  channels  of  trade  ;  and,  fifth,  the  competition  of 
business  interests  in  like  manner  operating  upon  the  roads 
by  whose  assistance  the  business  is  carried  on. 

This  fifth  species  of  competition  has  already  been  remarked 
upon  to  some  extent,  and  it  has  been  seen  that  it  will  not 
justify  a  railroad  company  in  discriminating  between  its  own 
customers  to  an  extent  that  would  create  an  exception  to  the 
general  rule  the  statute  prescribes.  "We  pass  it  now  without 
further  remark.  The  others  demand  at  our  hands  due  con- 
sideration. 
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I.  It  was  fairly  shown  before  us  that  instances  exist,  and  may 
be  found  along  the  routes  of  petitioner's  lines  in  the  States 
of  Kentucky,  Tennessee,  Georgia,  Alabama,  Mississippi, 
and  Louisiana,  where  the  competition  of  water-ways  forces 
down  the  railroad  rates  below  what  it  is  possible  to  make 
them  at  non-competitive  points  and  still  maintain  the  roads 
with  success  or  efficiency.  The  reason  is  that  the  carriers 
by  water  can  perform  the  service  at  very  much  less  cost  than 
the  carriers  by  land. 

The  general  fact  is  that  railroad  rates  for  the  transpor- 
tation of  property  must  approximate  closely  those  which  are 
made  between  the  same  points  by  steamer,  and  the  steamer 
rates  are  generally,  if  not  invariably,  much  below  what  the 
railroads  can  afford  to  accept  upon  all  their  business.  In 
such  cases,  if  competition  is  maintained,  more  must  be 
charged  at  interior  points  that  can  be  obtained  at  the  points 
of  competition  ;  and  if  the  competitive  rates  are  such  as  are 
productive  of  some  gain,  however  slight,  the  non-competitive 
points  are  likely  to  receive  indirect  advantage  therefrom, 
while  the  competitive  points  have  the  larger  and  more  direct 
benefit,  and  are  afforded  a  choice  of  agencies  in  transporta- 
tion whose  rivalry  may  fairly  be  expected  to  keep  the  cost 
down  to  a  minimum.  The  interior  points  may  have  no  ground 
for  complaint  in  such  a  case,  provided  the  rates  they  are 
charged  are  in  themselves  just  and  reasonable,  even  though 
the  effect  be  that  in  some  cases  more  is  charged  for  the  short 
than  for  the  long  haul  over  the  same  line  in  the  sanfe  direc- 
tion. This  general  fact  is  recognized  the  world  over  ;  and  of 
English  railways  it  has  been  often  remarked  that  some  of 
them  would  be  deprived  of  much  of  their  value  if  they  were 
not  allowed  to  meet  water  competition  by  such  conces- 
sions at  the  points  of  contact  as  the  competition  would 
compel. 

The  only  question  that  fairly  arises  in  regard  to  it  is  wheth- 
er the  competition  is  kept  within   proper  bounds.     Vessel 

owners  produced  evidence  before  us  to  show  that  the  rail- 
roads put  down  their  rates  to  a  ruinous  point, in  their  deter- 
mination to  take  the  competitive  traffic  at  all  hazards,  and 
eventually  to  crush  out  competition;  and  railroad   managers 
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retorted  with  evidence  that  the  blame  for  unremnnerative 
rates  was  upon  their  rivals.  But  the  question  of  relative 
fault  is  not  important  now.  Low  rates  are  a  necessity  of 
the  situation  ;  and  if  railroads  compete  with  water  transpor- 
tation, either  on  the  ocean  or  on  the  navigable  rivers,  they 
have  no  choice  but  to  accept  such  rates.  To  compel  the 
roads  to  observe  strictly  the  general  rule  laid  down  by  the 
fourth  section  would  necessitate  their  abandonment  of  some 
classes  of  business  in  which  their  competition  with  water 
transportation  is  now  of  public  importance.  Vessel  owners 
who  appeared  before  us  to  oppose  the  applications  made  for 
relief,  put  their  opposition  in  some  cases  explicitly  on  the 
ground  that  denying  the  applications  would  enable  the  vessel 
men  to  put  up  their  own  rates.  This  was  to  be  expected, 
and  is  far  from  being  blameworthy  if  in  fact  their  business  is 
not  now  reasonably  profitable  ;  but  it  is  suggestive  of  the 
fact  that  the  interest  of  the  public  and  that  of  any  class  of 
public  carriers  is  not  in  all  respects  identical. 

It  is  more  than  probable  that  the  complaints  made  by  the 
vessel  owners  against  certain  of  the  railroads  are  to  some 
extent  well  founded ;  that  the  railroads  have  not  only  made 
the  rates  at  points  of  competition  with  vessels  much  too  low 
in  order  that  they  might  at  all  events  obtain  the  business, 
but  that  this  has  been  done  in  disregard  alike  of  right  and  of 
true  policy.  This  is  only  saying  that  in  their  wa  ;s  of  rates 
with  vessel  owners  they  have  sometimes  shown  the  same 
recklessness  as  in  like  wars  among  themselves  ;  but  the  fact 
still  remains  that  they  must  either  be  allowed  to  compete 
with  vessel  owners  and  make  low  charges  for  the  purpose,  or 
they  must  leave  vessel  owners  in  possession  of  the  business 
without  the  check  upon  charges  which  competition  would 
afford. 

The  question  here  is  whether  this  limitation  of  competi- 
tion was  intended  by  the  statute  ;  or,  on  the  other  hand,  did 
Congress  intend  that  the  existence  of  competition  might  in 
some  cases  make  out  the  dissimilar  circumstances  and  con- 
ditions which  would  support  a  greater  charge  for  the  shorter 
haul,  even  though  it  might  be  over  the  same  line  in  the  same 
direction,  the  shorter  being  included   in  the  longer  distance? 
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On  this  subject  the  history  of  the  proceedings  in  Congress, 
which  resulted  in  the  adoption  of  the  fourth  section  as  it 
stands, is  instructive;  and  with  such  brevity  as  is  practicable 
it  is  recited  here,  not  as  determining  conclusively  the  con% 
struction  of  the  section,  but  as  showing  beyond  question  that 
the  benefits  of  competition  were  meant  to  be  retained,  and 
that  exceptions  to  the  rigorous  general  rule  were  provided  for 
to  meet  the  contingencies  which  the  competition  might  create. 

In  the  report  of  the  Senate  select  committee,  submitted 
January  18,  1886,  known  as  the  Cullom  report,  is  found  the 
following  language  : 

"No  question  connected  with  the  problem  of  railroad  regu- 
lation has  given  the  committee  more  perplexity  than  that  re- 
lating to  the  utility  and  expediency  of  legislation  prohibiting 
a  carrier  from  charging  more  for  a  shorter  than  a  longer  haul 
under  any  circumstances  ;  not  that  we  have  any  doubt  as  to 
the  injustice  of  such  a  charge  under  most  circumstances,  but 
because  it  seems  inexpedient  to  enforce  such  a  regulation 
under  all  circumstances. 

"When  the  effect  of  the  proposed  prohibition  is  considered 
with  reference  to  the  whole  internal  commerce  of  the  United 
States,  and  especialty  with  reference  to  the  necessity  of  pre- 
serving the  prevailing  cheap  rates  for  long  distance  transpor- 
tation, there  is  reason  to  fear  that  the  result  of  rigidly  enforc- 
ing the  proposed  regulation  would  be  to  stifle  competition  in 
numberless  cases  wdiere  it  now  exists,  and  is  to  the  general 
public  interest;  and  perhaps  to  deprive  the  country  of  the 
benefits  of  the  low  through  rates  now  and  for  years  given  to 
and  from  the  tide-water,  without  practical  or  appreciable 
advantage  to  intervening  points." 

The  bill  introduced  with  the  report  contained  the  following 
provision  upon  this  subject: 

"SECTION  4.  That  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  act,to  charge  or  receive 
any  greater  compensation  in  the  aggregate  for  the  transpor- 
tation of  passengers  or  property  for  a  shorter  than  for  a 
Longer  distance  over  the  same  line  in  the  same  direction,  and 
from  the  same  original  point  of  departure,  if  such  greater 
charge  for  the  shorter  distance  constitute  an  unjust  discrimi- 
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nation  ;  but  such  greater  charge  for  a  shorter  distance  shall 
be  presumptive  evidence  of  unjust  discrimination,  which  may, 
however,  be  rebutted  by  the  common  carrier. 
^►Upon  application  to  the  Commission  appointed  under  the 
provisions  of  this  Act,  such  common  carriers  may,  in  special 
cases,  be  authorized  to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  passengers  or  property  ; 
and  the  Commission  may  from  time  to  time  make  general 
rules  covering  exceptions  to  any  such  common  carrier  in 
cases  where  there  is  competition  by  river,  sea,  canal,  or  lake, 
exempting  such  designated  common  carrier  from  the  opera- 
tion of  this  section  of  this  act ;  and  when  such  exceptions 
shall  have  been  made  and  published,  they  shall  have  like 
force  and  effect  as  though  the  same  had  been  specified  in  this 
section." 

Afterwards,  and  before  debate,  the  committee, on  February 
16,  1886,  reported  as  a  substitute  for  this  bill  another,  in 
which  the  following  language  is  found  : 

"  Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier 
to  charge  or  receive  any  greater  compensation  in  the  aggre- 
gate for  the  transportation  of  passengers  or  property  subject 
to  the  provisions  of  this  act,for  a  shorter  than  for  a  longer 
distance  over  the  same  line  in  the  same  direction,  and  from 
the  same  original  point  of  departure  ;  provided,  however, 
that  upon  application  to  the  Commission,"  etc.  .  .  .  [sub- 
stantially as  before]. 

The  formal  discussion  of  the  measure  was  c^rimenced 
April  14,  1886,  the  chairman  of  the  select  committee  open- 
ing the  debate  by  a  speech  in  which  he  said  concerning  tho 
fourth  section  : 

"  It  is  agreed  that  this  is  the  principle  that  should  be  ob- 
served as  a  general  rule.  The  committee  found,  however, 
that  the  principle  was  not  of  universal  application  ;  that 
there  were  cases  in  which  the  railroads  were  compelled  to 
make  lower  rates  for  longer  than  for  shorter  distances  by  the 
great  law  of  competition,  which  is  stronger  than  any  law  we 
can  make,  and  that  in  some  cases  it  would  be  a  great  hard- 
ship to  the  public  as  well  as  the  railroads  to  rigidly  enforce 
the  general  principle." 
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It  is  perfectly  clear  that  the  intention  of  the  original  fram- 
ers  of  the  Senate  bill  was,  to  leave  it  to  the  discretion  of  the 
Commission,  to  exempt  carriers  from  the  operation  of  the 
rule  in  cases  when  the  "  great  law  of  competition"  madW 
such  a  relaxation  proper,  having  in  view  the  interests  of  the 
carriers  and  the  people. 

On  May  6,  1886,  Senator  Cullom  moved  to  amend  the  sec- 
tion by  striking  out  the  words  "  covering  exceptions  to  any 
such  common  carrier  in  cases  when  there  is  competition  by 
river,  sea,  canal,  or  lake."  He  supported  this  motion  by  the 
suggestion  that  these  words  were  not  necessary,  and  that 
without  them  the  Commission  would  have  the  same  power 
and  more.  Senator  Harris  favored  the  amendment,  as  giving 
a  broader  discretion  to  the  Commission,  and  it  was  adopted. 

On  May  12th,  a  motion  was  made  by  Senator  Camden  to 
change  the  phraseology  of  the  first  part  of  the  section,  so 
that  it  should  read  "  of  like  kind  of  property  under  sub- 
stantially similar  circumstances  and  conditions."  This 
.amendment  was  agreed  to  as  a  substitute  for  a  previous 
amendment  proposed  by  Senator  Camden,  and  with  little  ad- 
ditional debate. 

The  bill  was  finally  passed  on  the  part  of  the  Senate,  Sec- 
tion 4  remaining  substantially  as  above,  with  the  insertion  of 
the  following  : 

"  But  this  shall  not  be  construed  as  authorizing  any  common 
carrier  within  the  terms  of  this  Act,  to  charge  and  receive  as 
great  compensation  for  a  shorter  as  for  a  longer  distance." 

The  bill  then  went  to  the  House  of  representatives,  and 
was  referred  to  the  Committee  on  Commerce.  That  commit- 
tee reported  as  a  substitute  for  it  the  bill  before  pending  in 
the  House,  which  contained  the  following  provision  upon 
the  subject  embraced  in  Section  4  of  the  Senate  bill  : 

"  That  it  shall  be  unlawful  for  any  person  or  persons,  en- 
gaged in  the  transportation  of  property  as  provided  in  the 
first  section  of  this  Act, to  charge  or  receive  any  greater  com- 
pensation tor  a  similar  amount  and  kind  of  property,  for  car- 
rying, receiving,  storing,  forwarding, or  hauling  the  same,  for 
a  shorter  than  for  a,  longer  distance,  which  includes  the 
shorter  distanc  >,on  any  one  railroad  ;  and  the  road  of  a  cor- 
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poration  shall  include  all  the  road  in  use  by  such  corpora- 
tion, whether  owned  or  operated  by  it  under  a  contract, 
agreement,  or  lease  by  such  corporation." 
*  In  opening  the  debate  on  July  21, 1886,  Mr.  Reagan,  chair- 
man of  the  House  Committee  on  Commerce,  severely,  criti- 
cised the  fourth  section  of  the  Senate  bill,  saying  that  the 
closing  part  of  the  section  substantially  nullified  the  former 
part,  while  his  proposed  substitute  contained  an  absolute 
prohibition. 

The  minority  of  the  committee,  four  in  number,  opposed 
the  substitution,  and  in  their  report  the  following  passage 
occurs : 

"  Nor  do  the  minority  favor  the  provision  prohibiting  a 
greater  charge  for  a  shorter  than  a  longer  haul,  as  it  was 
shown  to  a  satisfactory  degree,  as  we  think,  in  the  hearing, 
that,  where  two  competing  points  were  connected  by  water 
as  well  as  rail,  it  was  impossible  for  the  railroads  to  secure 
the  traffic  unless  they  made  their  rates  as  low  as  the  water 
rates,  and  that  while  they  might  be  able  to  do  this  on  a  por; 
tion  of  their  traffic,  it  would  be  destructive  of  their  interests 
to  reduce  all  their  rates  to  those  which  were  forced  upon 
them  between  certain  points  by  the  competition  of  the  wa- 
ter routes." 

It  is  obvious,  therefore,  that,  in  the  House  as  well  as  in  the 
Senate,  it  was  understood  that  the  existence  of  competition 
was  intended  to  be  included  in  the  margin  of  discretion  pro- 
vided for  by  the  Senate  measure.  The  question  as  to  this 
point  was  distinctly  marked  ;  the  debate,  so  far  as  this  sec- 
tion was  concerned,  was  upon  that  basis.  On  July  30,  188G, 
the  substituted  bill  was  agreed  to  and  passed  on  the  part  of 
the  House.  A  conference  committee  was  appointed,  and  at 
the  second  session  of  the  Congress  that  committee  agreed 
upon  a  report,  which  was  presented  to  the  Senate  December 
15,  1886.  By  this  report  the  fourth  section  of  the  Senate 
bill  was  amended  so  as  to  read  as  it  now  stands. 

The  work  of  the  conference  committee  was  very  elaborate- 
ly and  carefully  performed.  The  two  bills  which  were  re- 
ferred to  it  presented  very  clearly  the  views  which  had  pre- 
vailed in  the  two  houses  respectively,  on  the  general  subject 
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of  relative  charges  on  long  and  short  haul  traffic — the  House 
view  of  an  inflexible  rule,  forbidding  absolutely  the  greater 
charge  for  the  shorter  haul,  and  the  Senate  view  that  the  rule 
should  be  subject  to  exceptions  when  the  circumstances  and 
conditions  required  it.  The  conference  committee  accepted 
deliberately  the  Senate  view,  and  presented  it,  in  the  report 
to  the  two  houses.  In  the  Senate  the  report,  before  adop- 
tion, was  discussed,  and  what  was  proposed  by  it  on  this 
point  of  vital  interest  was  very  distinctly  brought  out  and 
made  prominent ;  and  in  the  House,  where  also  the  report 
was  adopted,  nothing  which  was  said  by  any  one  indicated 
that  the  situation  was  otherwise  understood. 

It  is  impossible  to  resist  the  conclusion  that  in  finally  re- 
jecting the  "long  and  short  haul  clause"  of  the  House  bill, 
which  prescribed  an  inflexible  ride,  not  to  be  departed  from 
in  any  case,  and  retaining  in  substance  the  fourth  section  as 
it  had  passed  the  Senate,  both  houses  understood  that  they 
wore  not  adopting  a  measure  of  strict  prohibition  in  respect 
to  charging  more  for  the  shorter  than  for  the  longer  distance, 
but  that  they  were,  instead,  leaving  the  door  open  for  excep- 
tions in  certain  cases,  and,  among  others,  in  cases  where  the 
circumstances  and  conditions  of  the  traffic  were  affected  by 
the  element  of  competition,  and  where  exceptions  might  be  a 
necessity  if  the  competition  was  to  continue.  And  water 
competition  was  beyond  doubt  especially  in  view. 

In  thus  deliberately  making  provision  for  competition,  even 
though  it  might  be  necessary  to  allow  for  the  purpose  excep- 
tions to  the  general  rule  laid  down  in  the  statute,  Congress 
must  be  supposed  to  have  done  so  because  the  public  inter- 
est required  it.  That  competition  is  the  life  of  trade  is  one 
of  the  most  generally  accepted  of  maxims ;  among  its  prin- 
cipal benefits  is  the  protection  it  gives  against  extortionate 
charges.  But  legitimate,  open,  and  fair  competition  Was 
meant ;  Dot  everything  that  has  been  done  under  the  name  of 
competition,  and  which  in  many  eases  has  been  equally  de- 
structive of  public  and  of  private  right.  Among  the  common 
abuses  have  been  the  granting  of  special  favors  in  exception- 
al rabs,  rebates,  drawbacks,  etc.,  ;ill  of  which  are  now  ex- 
pressly prohibited  by  law  when  thej  assume  the  form  01  un- 
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just  discrimination.  There  has  also  been  favoritism  between 
places  and  communities  as  a  result  of  violent  competition  ; 
but  this  also  is  no  longer  permissible.  Other  similar  wrongs 
will  be  referred  to  further  on  ;  but  the  wars  of  rates,  under 
the  excitement  of  which  traffic  is  carried  at  a  loss,  to  be  made 
good  by  excessive  charges  on  other  traffic  or  at  other  times,  is 
not  the  least  of  those  from  which  the  public  has  suffered. 
And  these  wars  are  as  indefensible  when  vessel  owners  are 
their  objects  as  when  made  between  the  railroads  themselves, 
and  are  not  to  be  justified  on  any  pretense  of  competition. 
Water  transportation  is  entitled  to  such  traffic  as  in  fair  rival- 
ry and  at  fair  prices  it  can  take;  and  the  railroads  in  compe- 
tition with  it  must  recognize  this  right,  and  not  recklessly 
attempt  to  preclude  its  exercise.  It  is  true  that  while  the 
roads  are  obliged  to  publish  their  tariffs  and  the  carriers  by 
water  are  not,  the  former  are  at  a  disadvantage  in  the  compe- 
tition ;  but  possibly  the  law  in  this  regard  may  be  amended  if 
justice  shall  be  found  to  require  it. 

Every  railroad  company  ought,  when  it  is  practicable,  to  so. 
arrange  its  tariffs  that  the  burden  upon  freights  shall  be  pro- 
portional on  all  portions  of  its  line,  and  with  a  view  to  reve- 
nue sufficient  to  meet  all  the  iten*s  of  current  expense,  inclu- 
ding the  cost  of  keeping  up  the  road,  buildings,  and  equip- 
ment, and  of  returning  a  fair  profit  to  owners.  But  it  is 
obvious  that,  in  some  cases,  when  there  is  water  competition 
at  leading  points,  it  may  be  impossible  to  make  some  portion 
of  the  traffic  pay  its  equal  proportion  of  the  whole  cost.  If 
it  can  then  be  made  to  pay  anything  toward  the  cost,  above 
what  the  taking  of  ii>  would  add  to  the  expense,  the  railroad 
ought  not,  in  general,  to  be  forced  to  reject  it,  since  the  sur- 
plus, under  such  circumstances,  would  be  profit.  As  lias 
been  tersely  said  by  M.  de  la  Gournerie,  formerly  Inspector- 
General  of  bridges  and  railways  in  France,  a  railroad  "ought 
not  to  neglect  any  traffic  of  a  kind  that  will  increase  its  re- 
ceipts more  than  its  expenses";  and  long-haul  traffic  which 
can  only  be  had  on  these  terms  may  sometimes  be  taken 
without  wronging  any  one,  when,  to  carry  all  traffic,  or  even 
the  major  part  of  it,  at  the  like  rates,  wTould  be  simply  ruin- 
ous.    But  we  desire  to  apply  generally  to  every  kind  of  com- 
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petition  herein  discussed  the  observation  above  made,  that 
when  competition  leads  to  the  transportation  of  property  be- 
low actual  cost,  fairly  computed,  it  ceases  to  be  legitimate. 
Fair  and  reasonable  competition  is  a  public  benefit ;  exces- 
sive and  unreasonable  competition  is  a  public  injury.  Com- 
petition is  to  be  regulated,  not  abolished.  The  other  sections 
of  the  law  of  themselves  imply  ample  authority  for  its  regu- 
lation, and,  in  connection  with  the  fourth  section,  support 
the  interpretation  that  it  is  wholly  inadmissible  to  press  com- 
petition to  a  point  where  expenses  are  increased  beyond  the 
increase  of  income. 

II.  The  question  whether  railroad  competition  with  other 
railroads  which  are  not  subject  to  the  control  of  this  law, 
can  present  a  case  of  dissimilar  circumstances  and  condi- 
tions, within  the  meaning  of  section  4,  may  possibly  be  one 
of  greater  doubt.  The  classes  of  roads  not  thus  subject,  and 
whose  competition  might  be  severe,  are  the  Canadian  roads 
and  roads  which  are  entirely  within  the  control  of  a  single 
State.  As  regards  the  latter,  it  is  not  improbable  that  cases 
exist  of  roads  not  restrained  by  any  long  and  short  haul 
clause  corresponding  to  the  Federal  statute,  which  are  so 
situated  in  respect  to  rivajs  coming  under  the  law  of  Con- 
gress as  to  be  able  to  monopolize  to  the  public  detriment  the 
traffic  at  important  points  of  competition,  unless  the  latter 
are  given  equal  freedom  of  action.  We  do  not  understand, 
however,  that  any  of  the  pending  applications  are  of  this 
nature,  and  we  therefore  leave  such  cases  to  be  considered 
when  they  shall  be  presented  more  directly.  Competition 
with  Canadian  roads  may,  it  is  believed,  present  a  case  of 
dissimilar  circumstances  and  conditions.  Whenever  such 
roads  compete  witli  roads  in  the  United  States  for  business 
between  one  part  of  our  country  and  another,  a  state  of  cir- 
cumstances arises  and  exists  as  to  such  business  which  justi- 
fies American  roads  in  meeting  such  competition  by  a  corres- 
ponding reduction  of  rates,  without  regard  to  the  fact  that  in 
ho  doing  the  rates  between  the  terminals  may  be  reduced  be- 
low rates  to  and  from  intermediate  places  which  are  other- 
wise reasonable  and  just  in  themselves.  The  fact  that 
American  roads  are  left  free  to  meet  such  competition  is  of 
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itself  an  assurance  that  no  extensive  war  of  rates  is  likely  to 
be  engaged  in  by  the  Canadian  roads,  or,  if  engaged  in,  to  be 
long  pursued.  # 

III.  The  competition  with  each  other  of  the  railroads 
which  are  subject  to  the  Federal  law  can  seldom,  as  we  think, 
make  out  a  case  of  dissimilar  circumstances  and  conditions 
within  the  meaning  of  the  statute,  because  it  must  be  seldom 
that  it  would  be  reasonable  for  their  competition  at  points  of 
contact  to  be  pressed  to  an  extent  that  would  create  the  dis- 
parity of  rates  on  their  lines  which  the  statute  seeks  to  pre- 
vent. But  we  cannot  now  assume  that  no  case  has  arisen  or 
can  hereafter  arise  which,  on  its  own  peculiar  facts,  and  in 
consideration  of  its  special  equities, can  be  deemed  to  present 
a  just  claim  under  the  statute. 

First,  it  may  be  observed  here,  that  in  some  parts  of  the 
country  it  is  not  easy  to  separate  railroad  competition  al- 
together from  competition  by  the  water-ways. 

Water  competition  is  not  limited  in  force  strictly  to  the 
points  of  contact  of  water  and  rail  lines,  but  extends  its  in- 
fluence to  an  indefinite  distance  therefrom,  qualifying  to 
greater  or  less  extent  the  all-rail  rates.  But  passing  that 
consideration  by,  it  will  be  found- on  investigation  that  c 
will  exist  in  which,  unless  the  force  of  strictly  railroad  com- 
petition is  allowed  to  create  exceptions  under  the  statute,  an 
existing  competition  which  is  supposed  to  be  of  public  in- 
terest must  come  to  an  end.  And  where  that  is  the  case  the 
strong  lines  will  in  general  be  gainers  at  the  expense  and 
sometimes  to  the  destruction  of  those  which  are  weaker. 

One  such  case  is  that  of  the  railroad  extending  from  Pitts- 
burgh, Pa.,  parallel  to  the  Pennsylvania  Eailroad  as  far  as 
Youngstown,  and  thence  to  Ashtabula,  Ohio,  where,  through 
connection  with  the  Lake  Shore,  it  gives  to  the  people  of 
Pittsburgh  and  Youngstown  competition  with  the  Pennsyl- 
vania road  in  their  business  to  and  from  New  York  and  New 
England.  The  peculiarity  of  the  competition  is,  that  the 
business  on  the  roads  respectively  is  started  in  opposite  di- 
rections when  destined  to  the  same  point,  so  that  on  east- 
bound  traffic  from  Pittsburgh  the  haul  by  one  road  is  shorter 
than  from  Youngstown  and  longer  by  the  other. 
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As  the  Pennsylvania  road  lias  the  shorter  line,  it  is  in  posi- 
tion to  determine  what  the  rates  shall  be,  and  the  longer  line 
has  no  option  but  to  conform  to  them.  In  making  them  the 
leading  road  gives  to  Pittsburgh  lower  rates  than  to  Youngs- 
town,  as  it  justly  should  do,  in  recognition  of  the  geographi- 
cal position.  But  the  other  road  must  do  the  same,  though 
over  its  line  the  traffic  between  Youngstown  and  the  sea- 
board will  have  the  shorter  haul.  There  is  nothing  unrea- 
sonable or  unjust  in  this ;  and  if  the  longer  line  were  to 
attempt  a  change  which  should  reduce  the  rates  from 
Youngstown  to  the  level  of  those  from  Pittsburgh,  it  would  in 
doing  so  only  open  a  war  of  rates  in  which  all  the  advan- 
tages would  be  with  its  rival.  Finding  itself  in  this  dilemma, 
it  applied  to  the  Commission  for  an  order  permitting  a 
greater  charge  to  be  made  on  traffic  to  and  from  Youngstown 
than  is  made  on  that  to  and  from  Pittsburgh,  and  its  appli- 
cation is  strenuously  opposed  by  the  Pennsylvania  road, 
which  insists  that  competition  by  this  roundabout  route  is 
illegitimate  and  ought  not  therefore  in  any  manner  to  be 
aided. 

Whether  this  position  is  sound  the  Commission  may  de- 
termine hereafter.  It  is  sufficient  to  say  of  the  case  at  this 
time,  that  it  is  one — and  not  a  solitary  instance — in  which  a 
strict  application  of  the  general  rule  laid  down  hj  the  stat- 
ute must  be  fatal  to  competition.  If  the  competition  in  itself 
is  illegitimate,  it  may  be  right  to  permit  its  destruction.  But 
it  is  not  admitted  by  those  interested  in  the  road  just  mentioned 
that  its  case  is  of  this  nature.  It  is  shown  that  it  was  construct- 
ed by  Pittsburgh  capital  for  the  express  purpose  of  the  compe- 
tion  ;  and  it  appears  that  though  the  route  is  indirect,  the  com- 
petition has  given  it  considerable  business,  and  large  invest- 
ments have  been  made  in  reliance  upon  its  continuance. 

One  fact  obvious  on  the  statement  of  this  case  is,  that  the 
ig  against  which  the  long  and  short  haul  clause  of  the 
statute  is  aimed  is  not  to  be  found  in  it.  When  the  greater 
charge  for  the  shorter  haul  over  the  same  line  to  the  same 
direction  is  spoken  of,  the  natural  suggestion  to  the  mind  is 
of  a  line  leading  with  some  directness  to  the  place  t<>  whi<  b 
the  traffic  is  destined  ;  and  there  seems  to  be  in  such  greater 
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charge  a  manifest  unfairness,  since  it  deprives  the  place  of 
shipment  nearest  the  destination  of  its  proper  advantage  of 
situation.  But  in  the  case  stated  the  position  is  the  opposite 
to  this ;  the  greater  charge  for  the  shorter  haul  preserves  the 
proper  advantage  of  situation,  and  has  in  itself  no  element  of 
injustice  to  localities.  It  is  the  situation  which  forces  upon 
the  road  an  unequal  charge  which  is  nevertheless  not  unfair; 
and  a  strict  application  of  the  statute  must  compel  the  sur- 
render of  what  is  now  competitive  traffic  to  the  older  and 
more  direct  route, whose  very  conformity  to  the  general  rule 
precludes  conformity  by  the  competitor. 

There  are  other  cases  in  the  country  of  roads  now  taking 
part  in  competitive  traffic,  which  the  peculiarities  of  situation 
will  compel  them  to   abandon   if  the  long    and  short   haul 
clause  of  the  statute  is  strictly  applied.     This  to  some  extent 
might  be  the  case  with  certain   north   and  south   roads,  like 
*  the  road  from  Cincinnati  to  Toledo,  and  that  from  New  Al- 
bany to  Chicago,  which  have  heretofore  engaged  considerably 
in  east  and  west  bound  traffic  which  they  deliver  to  or  re- 
ceive from  other  roads  crossing  them,  or  at  their  terminals. 
In  many  cases  these  roads  have  been  accustomed  to  make 
the  greater  charge  for  the  shorter  haul  simply  because  t 
direction  they  run   compels  it ;    but  in   doing  so  they  may 
wrong  no  one,  because  the  rates  are  not  deternined  by  them, 
but  by  the  direct  east  and  west  lines,  and  are   made  with  re- 
gard to  relative  distance.     Both  the  roads  named  now  hav( 
applications  pending  for  relief  from  an  embarrassment  foi 
which  they  are  not  themselves  responsible  ;    and  they  aver, 
with  plausibility  at  least,  that  the  public  interest  will  suffer 
if  they  are  shut  out  from  such  share  in  competition  as  they 
have  hitherto  taken.      We    do  not  pass   upon    these    cases 
finally  at  this  time,  and  therefore  do  not  undertake  to  say  of 
them  that  they  constitute  cases  in  which  the  competition  of 
roads  subject  to  the  Federal  law  creates  the  dissimilar  cir- 
cumstances and  conditions  which  make  up  an  exceptional 
case.     But  this  brief  reference  to  the  facts  is  suggestive  of  a 
possibility,  at  least,  that  the  exceptional  case  may  exist ;  and 
if  it  does  exist,  a  strict  enforcement  of  the  general  rule  might 
be  found  quite  as  injurious  to  the  public  interests  as  to  those 
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of  the  railroads  which  would  thereby  be  shut  out  from  com- 
petition. 

IV.  Whether  the  competition  of  towns  which  are  trade 
centers  or  distributing  points  can  in  any  case  make  out  the 
dissimilar  circumstances  and  conditions,  independent  of  the 
competition  of  the  carriers, is  a  question  which  may  be  said 
to  be  presented  by  the  evidence  taken,  but  not  with  such  dis- 
tinctness as  to  call  for  an  expression  of  opinion  as  this  time. 
The  pre-eminence  of  such  trade  centers  in  the  territory 
reached  by  the  petitioner's  roads  is  peculiar,  and  has  proba- 
bly been  increased  by  the  concessions  in  rates  which  the  rail- 
roads have  made  to  them,  while  making  less  concessions  or 
none  at  all  to  less  important  stations.  This  condition  of  af- 
fairs tends  to  perpetuate  itself,  and  the  disparity  of  rates  as 
between  competitive  and  non-competitive  towns — the  former 
being  the  "  trade  centers" — must  have  had  some  influence  tew 
increase  steadily  the  disparity  in  growth  and  prosperity. 

By  some  of  the  witnesses  before  us  this  was  bitterly  com- 
plained of,  while  by  others  it  was  defended  as  being  best  for 
both  classes  of  towns.    The  smaller  towns  in  this  part  of  the 
country, it  was   said,  are  dependent  on  the  trade  centers  for 
their  supplies,  and  they  get  indirectly  the  benefit  of  low  rates 
to  the  distributing  points  in  lower  prices  than  could  other- 
be  given  to  them.     In  proportion  also  as  the  distribut- 
i  ig  points  are  prosperous,  they   can  and  do   extend  to  the 
'•s  at  other  points   credit  and  indulgence.     The  preva- 
of  such   ideas,  and   the  acting  ujjon  them  in   making 
lit  tariffs,  gives  to  railroad  managers  a  power  of  determin- 
within  certain  limits  what  towns  shall  be  trade  centers, 
and  what  their  relative  advantages  ;  and  while  it  may  be,  as 
they  assert  it  is,  that  in  deciding  upon  rates  under  the  pres- 
of  the  competition  of  trade  centers  they  endeavor  to  do 
ce  between  them,  yet  as  they  (\^  not,  at  the  same  time, 
1  ,i  like  pressure  from  non-competitive  points,  it  is  obvious 
that  justice  to   such  points  is   in  great   danger  of  being  over- 
lookedjand  it  is  altogether  likely  that  it  is  bo  to  some  extent. 
One  result  is  that  towns  recognized  by  railroad  managers 
trade  centers  come  to  be  looked  upon  as  towns  with  spe- 
i  ,1  privileges,  and  othertowns  strive  for  recognition  as  such, 


IN   RE   LOUISVILLE   AND   NASHVILLE    R.    R.    CO.  bo 

;uid  complain  perhaps  of  injustice  when  they  fail.  It  was 
made  very  clear  by  the  evidence  produced  in  behalf  of  the 
railroads,  that  the  exceptionally  favorable  rates  which  were 
given  to  certain  localities  were  in  some  cases  given  to  build 
up  trade  centers  ;  and  as  they  had  had  that  effect,  and  large 
establishments  had  been  located  at  such  centers,  invited  by 
the  favoring  rates,  it  was  urged  that  there  would  be  injustice 
in  now  compelling  the  roads  to  go  back  to  the  rule  of  equal- 
ity. Of  this  it  may  be  said,  first,  that,  as  between  different 
localities,  it  is  no  sound  reason  for  discriminating  in  favor  of 
one  as  against  another,  that  the  purpose  is  to  build  up  the  fa- 
vored locality  as  a  trade  center  ;  and,  second,  if  the  discrim- 
ination has  existed  and  has  had  its  effect,  the  fact  that  large 
establishments  have  thereby  been  encouraged  is  no  reason 
why  the  injustice  should  be  perpetuated.  This  statute  amis 
*at  equality  of  right  and  privilege,  not  less  between  towns 
than  between»individuals ;  and  it  will  no  more  sanction  pref- 
erential rates  for  the  purpose  of  perpetuating  distinctions 
than  of  creating  them. 

*  These  general  views  will  indicate,  as  far  as  we  deem  at  this 
time  necessary,  the  bounds  within  which  the  railroad  mana- 
gers must  limit  their  action  in  making  charges  which  are 
greater  in  the  aggregate  for  the  transportation  of  passengers 
or  of  the  like  kind  of  property  for  a  shorter  than  for  a  long- 
er distance  over  the  same  line  in  the  same  direction,  the 
shorter  being  included  in  the  longer  distance.  With  respon- 
sibility to  the  law  qpd  to  the  restraining  power  of  the  Com- 
mission, in  case  the  bounds  are  exeeeded,  it  may  confident] y 
be  expected  that  all  carriers  will  bring  themselves  into  con- 
formity with  the  general  law  so  far  as  it  may  be  found  reason- 
ably practicable,  and  that  the  occasions  for  special  interfer- 
ence will  not  be  numerous.  Our  observation  and  investiga- 
tions so  far  made  lead  to  the  conclusion,  that  strict  conformity 
to  the  general  rule  is  possible  in  large  sections  of  the  coun- 
try, without  material  injury  to  either  public  or  private  inter- 
ests ;  and  that  in  other  sections  the  exceptions  can  be  and 
ought  to  be  made  much  less  numerous  than  they  have  been 
hitherto,  and  that  when  exceptions  are  admitted  the  charges 
should  be  less  disproportionate.     Yery  many  of  the  roads, 


• 


86  INTERSTATE   COMMERCE   COMMISSION  RErOItTS. 

as  we  are  informed,  have  so  arranged  their  tariffs  as  to  make 
no  exception  whatever  ;  and  where  that  has  been  proved  to 
be  reasonably  feasible,  return  to  the  former  custom  cannot  be 
tolerated.  In  any  case  in  which  a  company  fails  to  bring  its 
tariffs  into  conformity  with  the  general  rule,  if  parties  whose 
interests  are  thereby  unfavorably  affected  complain,  it  must  be 
prepared  to  justify  its  action  by  a  showing  of  circumstances 
and  conditions  which  render  it  just  and  reasonable. 

In  the  views  above  expressed  the  members  of  the  Commis- 
sion, after  full  consideration,  are  unanimous. 

The  order  for  temporary  relief  which  was  made  in  favor  of 
the  petitioner  will  be  allowed  to  remain  in  force  until  the  day 
originally  limited  for  its  expiration,  and  in  the  meantine  its 
officers  will  have  the  opportunity  to  make  thorough  revision 
of  its  freight  and  passenger  tariffs,  in  order  to  bring  them  as 
nearly  as  may  be  reasonably  feasible  into  harmony  with  the 
general  rule  of  the  statute,  and  with  the  views^expressed  in 
this  opinion.  That  they  may  be  brought  much  nearer  to 
conformity  than  they  now  are,  without  the  sacrifice  of  any 
substantial  interest,  we  have  very  little  question  ;  and  as  bus- 
iness adapts  itself  to  the  new  principle  established  by  Con- 
gress, it  will  no  doubt  be  found  that  exceptions  can  safely 
and  steadily  be  made  less  and  less  numerous. 

Note. — Like  orders  to  this  were  made  in  the  other  pending  cases. 


THE  CHICAGO   AND  ALTON   RAILROAD  COMPANY 
r.  THE  PENNSYLVANIA  RAILROAD  COMPANY. 

THE    SAME    v.    THE    PENNSYLVANIA    COMPANY. 

CHICAGO,  BOCK  ISLAND  AND  PACIFIC  RAIL- 
ROAD COMPANY  v.  THE  NFAV  YORK  CENTRAL 
AND  1 1 1  I  )S(  )N  RIVER  RAILROAD  COMPANY. 

Tried  June  16  and  17,  1887.-  Decided  July  14,  1887. 

TIi''  defendants  adopted  a  regulation,  thai  they  would  not  sell  tickets  for  and 

,•  Hi,,  line  of  ;i  connecting  road,  unless  such  connecting  road  would  ab- 

tainfrom  paying  commissions  to  their  agents  on  ili<- sni.'s  made,  and 

would  make*  promise  to  tha  Such  a  regulation  Is  reasonable, 

and  I  berefore  l< 
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A  railroad  company  has  a  right  to  insist  that  its  agents  shall  be  its  employees 
exclusively,  and  it  is  not  obliged  to  permit  any  other  company  to  make 
them  its  employees  also. 

The  requirement  in  the  Act  to  Regulate  Commerce  that  common  carriers 
shall  "afford  all  reasonable,  proper  and  equal  facilities  for  the  inter- 
change of  traffic  between  their  respective  lines,  and  for  the  receiving, 
forwarding  and  delivering  of  passengers  and  property  to  and  from  their 
several  lines,  and  those  connecting  therewith,"  will  not  require  a  rail- 
road company  to  sell  through  tickets  over  the  line  of  a  road  whose  man- 
agers persist  in  offering  commissions  to  the  agents  who  sell  such  tickets. 

The  practice  of  paying  commissions  to  the  agents  of  other  roads  on  tickets 
sold  over  tin;  road  of  the  company  paying  the  same,  condemned  as  de- 
moralizing, and  as  an  improper  drain  on  corporate  resources. 

If  a  passage  ticket  over  several  roads  is  a  reasonable  facility  of  travel,  the 
privilege  of  paying  a  commission  to  the  agent  who  sells  it,  and  who 
would  be  required  by  duty  to  his  employer  to  sell  it  when  called  for, 
without  any  commission  therefor,  cannot  be  regarded  as  an  incident  to 
the  facility,  and  therefore  cannot  be  insisted  on. 

William  Brown,  for  complainants. 

John  Scott,  James  A.  Logan,  J.  T.  Brooks  and  Frank  Loo- 
mis,  for  defendants. 

REPORT   AND    OPINION    OF   THE    COMMISSION. 

Schoonmaker,  Com  missioner. 

The  complaints  in  these  cases  are  founded  upon  the  third 
section  of  the  Act  to  Regulate  Commerce,  and  charge  viola- 
tions of  that  section  by  the  defendant  companies  in  refusing 
certain  facilities  for  receiving,  forwarding,  and  delivering 
passengers  to  complainants'  lines,  consisting  of  through  or 
coupon  tickets,  which,  being  afforded  to  other  and  competing 
companies,  give,  the  complainants  allege,  undue  and  unrea- 
sonable preference  to  those  companies.  The  questions  in- 
volved in  these  three  cases  are  so  similar  that  they  can  pro- 
perly be  considered  and  disposed  of  together. 

The  material  facts  found  by  the  Commission  are  as  fol- 
lows : 

The  Pennsylvania  Companies,  defendants  herein,  ovm  or 
control  connecting  lines  of  railroad  from  New  York  and  Phil- 
adelphia to  Chicago  and  St.  Louis.  The  New  York  Central 
Company,  defendant,  owns  or  controls  connecting  lines  from 
New  York  to  Chicago.  Through  passenger  tickets  are  sold 
by  the  defendants  over  the  routes  they  control  to  the  termi- 
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nal  points  readied  by  their  respective  lines.  At  Chicago  the 
roads  of  the  complainants  have  their  eastern  termini  in 
proximity  to  the  termini  of  the  defendants'  lines,  and  from 
there  extend  westerly  to  Kansas  City  and  other  points.  Sev- 
eral other  roads,  competitors  of  complainants,  also  lead  from 
Chicago  to  Kansas  City  and  other  western  points,  and  have 
substantially  similar  means  of  connection  with  the  defend- 
ants' lines  for  the  transfer  of  passengers  and  baggage. 

By  mutual  arrangement  between  the  various  companies 
whose  roads  form  continuous  lines  from  New  York,  Philadel- 
phia, and  other  places  on  the  routes  of  defendants'  roads  in 
New  York  and  ^Pennsylvania,  to  Kansas  City,  through  or  cou- 
pon passenger  tickets  have  been  sold  by  the  defendant  com- 
panies at  their  stations  in  New  York  and  Pennsylvania,  over 
their  own  respective  lines,  to  Chicago,  and  thence  to  Kansas 
City,  over  the  roads  of  the  complainants  or  other  such  con- 
necting roads  as  passengers  might  prefer.  For  passengers 
from  the  West  to  the  East  through  tickets  of  a  like  character 
have  been  sold  by  the  complainants  and  other  companies, 
from  Kansas  City  to  points  on  the  roads  of  the  defendants 
desired  to  be  reached  by  travelers,  in  New  Yrork,  Pennsylva- 
nia, or  other  States.  Through  tickets  of  this  character  with 
corresponding  checking  of  baggage  are  a  manifest  accommo- 
dation to  travelers,  and  afford  material  facilities  in  making 
long  journeys.  In  the  sale  of  these  tickets  the  company 
selling  them  was  understood  to  act  as  the  agent  of  the  other 
roads  over  which  the  traveler  might  pass  on  his  journey,  and 
each  company  was  deemed  responsible  to  the  traveler  for  its 
own  acts  in  conveying  the  holder  of  the  ticket. 

For  several  years  prior  to  the  5th  of  April,  1887,  when  the 
Act  to  Regulate  Commerce  took  effect,  substantially  all  the 
dlroad  companies  of  the  country,  including  the  complain- 
ants and   defendants,  paid  commissions,  varying  in  amount 
from  two  dollars  to  five  dollars  a,  ticket,  to  the  ticket  agents 
of  other  companies  by  whom  the  through  tickets  were  sold. 
These  commissions  sometimes  aggregated  as  much  as  the 
laries  paid  the  ticket  agents  by  the  companies  that  em- 
ployed fchem.     The  commissions  paid  by  complainants  and 
^    »me  other  companies  since  the  first  of  April  Last  have  been 
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fixed  by  agreement  at   one   dollar  a  ticket  from  Chicago  to 
Kansas  City. 

The  defendant  companies  and  some  others  for  about  two 
years  have  made  earnest  efforts  to  abate  the  practice  of  pay- 
ing commissions.  The  testimony  shows  that  the  commissions 
paid  on  through  tickets  have  usually  amounted  to  from  twen- 
ty to  twenty-live  per  cent,  of  the  receipts  from  such  sales,  and  » 
that  the  official  reports  of  the  companies  have  concealed  this 
expense,  and  only  showed  the  net  receipts  from  passenger 
tickets  after  deducting  the  commissions. 

About  a  month  before  the  Act  to  Regulate  Commerce  be- 
came operative  the  defendant  companies  took  steps  to  pro- 
cure agreements  with  their  connecting  companies  to  abolish 
the  commission  business  altogether. 

With  this  end  in  view  they  sent  printed  circulars,  on  or 
about  the  15th  of  March  last,  to  their  connecting  companies, 
expressing  their  willingness  to  continue  to  act  as  agents  in 
the  sale  of  through  tickets,  and  stating  the  nature  of  the 
agreement  required.  The  circular  of  the  Pennsylvania  Com- 
pany stated  as  follows  : 

"In  view  of  the  severe  penalties  for  infractions  of  the  law, 
neither  of  these  companies  can  consent  to  act  as  agents  for 
your  company  (if  you  should  desire  it  to  do  so)  in  the  issu- 
ance and  sale  of  through  tickets  except  upon  the  following 
conditions  : 

"  First.  Your  authority  to  so  act. 

"  Second.  Your  agreement  that  the  proposed  joint  tariffs 
will  be  satisfactory. 

"  Third.  Your  agreement  not  to  issue  or  cause  to  be  issued 
any  new  forms  of  through  tickets  over  any  of  our  lines  with- 
out our  formal  consent  thereto. 

"Fourth.  Your  promise  not  to  pay,  either  directly  or  indi- 
rectly, a  commission  or  any  consideration  whatsoever  to 
agents  or  employees  of  these  companies,  or  to  an}T  other 
person  or  persons,  on  account  of  the  purchase  or  sale  of 
tickets  issued  by  either  of  these  companies  at  its  regular 
ticket  offices,  or  at  other  places  in  the  territory  adjacent 
thereto. 

"  Fifth.  Your  agreement  to  confine  your  own  issue  of  tickets 
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and  orders  for  tickets  or  transportation  exclusively  to  offices 
immediately  on  the  line  of  railroad  controlled  by  your  own 
company,  thereby  permitting  us  to  ticket  all  passengers  over 
your  line  or  lines,  at  lawful  rates,  from  all  points  where 
either  of  these  companies  has  a  line  of  railroad  and  you  have 
none. 

"  If  it  be  your  desire  these  companies  will  cheerfully  con- 
tinue to  act  as  agents  for  your  company  on  and  after  April 
1st,  1887,  upon  similar  premises  and  conditions  to  those  above 
cited." 

The  circular  of  the  Pennsylvania  Railroad  Company  was 
identical  in  this  respect  with  that  of  the  New  York  Central 
Company  hereinafter  set  forth. 

The  complainant,  the  Chicago  and  Alton  Railroad  Compa- 
ny, received  these  circulars  signed  by  the  general  passenger 
agents  of  the  Pennsylvania  Company,  and  the  Pennsylvania 
Railroad  Company,  respectively,  and  refused  to  enter  into 
the  agreement  proposed,  claiming  the  right  to  continue  to 
pay  commissions  to  the  agents  of  the  Pennsylvania  compa- 
nies upon  their  sales  of  through  tickets. 

The  circular  sent  by  the  New  York  Central  Company  and 
the  Pennsylvania  Railroad  Company  contained  the  following 
statement : 

"  In  view  of  the  severe  penalties  to  be  inflicted  in  cases  of 
violations  of  the  law,  this  company  cannot  consent  to  act  as 
agent  for  any  other  company  in  the  issuance  of  through 
tickets,  unless  notified  that  it  is  authorized  to  so  act,  that  the 
proposed  joint  tariff  will  be  satisfactory  for  the  time,  and  that 
the  companies  whose  authority  is  thus  obtained  will  refrain 
from  the  payment  of  a  commission,  drawback,  rebate,  or  any 
form  <>f  consideration  to  the  agents  or  employees  of  this  corn- 
pan  v,  or  to  any  oilier  person  or  persons  on  account  of  the 
purchase  or  sale  of  tliis  company's  issue  of  tickets  in  the  ter- 
ritory adjacent  to  our  lines." 

The  complainant,  The  Chicago,  Rock  Island   and  Pacific 

Railroad  Company,  received  a,  copy  of  the  circular  of  the 

York  Centra]  Company  containing  this  statement;  and 

refused  to  conseni  thereto,  claiming  the  right  to  continue  to 

pay  commissions. 
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A  large  preponderance  of  the  companies  to  which  these  cir- 
culars were  addressed  assented  to  the  propositions  they  con- 
tained, and  signed  agreements  to  make  them  effective. 

From  seventy  to  eighty  per  cent,  of  the  companies  having 
connections  with  the  Pennsylvania  systems  agreed  to  dis- 
continue commissions.  Of  two  hundred  and  thirty-four 
companies  to  which  the  circulars  of  the  New  York  Central 
Company  were  addressed,  two  hundred  and  fifteen  assented, 
and  only  nineteen  refused.  A  large  number  of  other  com- 
panies in  the  territory  east  of  the  Mississippi  and  Illinois 
rivers,  and  the  eastern  shore  of  Lake  Michigan,  and  twenty- 
nine  Southern  companies,  one  hundred  and  ten  in  all,  en- 
tered into  similar  agreements.  Sixteen  companies  in  the 
territory  named,  and  three  Southern  companies,  refused.  It 
also  appeared  by  the  complainants'  testimony  that  of  two 
hundred  and  thirty-six  roads  with  which  they  do  business, 
including  all  of  the  New  England  roads,  all  except  twelve 
agree  to  allow  commissions.  On  account  of  the  refusal  of 
the  complainant  companies  to  discontinue  the  payment  of 
-  commissions  to  the  agents  of  the  defendant  companies,  and 
to  agree  to  refrain  from  that  practice,  the  defendants, 
after  the  4th  of  April  last,  refused  to  sell  through  tickets 
over  the  complainants'  roads  from  Chicago  and  St.  Louis 
to  Kansas  City,  and  still  refuse  solely  for  those  reasons. 
They  express  their  willingness  to  sell  through  tickets  over 
the  complainants'  roads  whenever  they  will  agree  to  dis- 
continue commissions  upon  the  defendants'  issue  of  tickets. 
The  defendants  continue  to  sell  through  tickets  over  the 
connecting  roads  of  companies  that  have  assented  to  the 
agreements.  The  testimony  does  not  show  that  the  defen- 
dants have  knowingly  sold  through  tickets  since  the  4th  of 
April  over  the  roads  of  companies  that  have  refused  to  enter 
into  the  agreements. 

On  these  facts  the  complainants  aver  that  the  defendants 
refuse  to  afford  to  them  reasonable,  proper,  and  equal  facili- 
ties for  receiving,  forwarding,  and  delivering  passengers,  and 
give  undue  preference  to  competing  roads,  in  contravention 
of  the  provisions  of  the  Act  to  Regulate  Commerce. 

The  defendants  deny  that  they  have  violated  the  provisions 
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of  the  Act,  and  claim  that  they  have  the  exclusive  right  to 
control  their  own  agents,  to  fix  the  amount  of  their  compensa- 
tion and  to  pay  it  themselves  ;  that  the  payment  of  commis- 
sions by  other  companies  is  demoralizing  to  their  agents,  and 
often  leads  to  discriminations  to  passengers  for  roads  paying 
large  commissions,  by  division  of  the  commission  between 
the  agent  and  the  passenger  ;  that  commissions  consume  a 
considerable  percentage  of  the  revenue  from  the  sale  of 
through  tickets  ;  that  without  commissions  all  connecting 
roads  stand  on  a  basis  of  equality,  and  passengers  select  their 
own  routes  uninfluenced  by  agents  having  an  interest  in  the 
form  of  commissions'  in  persuading  them  to  choose  some  par- 
ticular route. 

The  thirteenth  section  of  the  Act  to  Regulate  Commerce 
provides  that,  for  anything  done  or  omitted  to  be  done  by 
any  common  carrier  subject  to  the  provisions  of  the  Act,  in 
contravention  of  the  provisions  thereof,  application  may  be 
made  to  the  Commission  by  petition,  which  shall  briefly  state 
the  facts,  and  the  further  proceedings  to  be  taken  by  the 
Commission  are  then  specified.  This  indicates  the  jurisdic- 
tion of  the  Commission  in  respect  to  complaints  by  persons 
or  corporations  for  the  causes  described.  The  offences  of 
which  the  Commission  lias  cognizance  are  anything  done  or 
omitted  to  be  done  in  contravention  of  the  provisions  of  the 
act. 

In  the  cases  under  consideration  it  is  necessary  that  it 
shoidd  reasonably  appear  that  the  acts  of  the  defendants  of 
which  complaint  is  made  are  in  contravention  of  th*  pro- 
visions of  the  act.  This  involves  the  question  whether  the 
act  makes  it  the  duty  of  the  defendants,  without  any  agree- 
ment or  arrangement  for  the  purpose,  to  sell  through  tickets 
over  the  roads  of  the  complainants,  and  also  whether  the 
complainants  can  insist  on  paying  commissions  to  the  agents 
of  the  defendants,  notwithstanding  the  opposition  of  the  de- 
fendants thereto.  Railroad  corporations  in  the  States  are 
creations  of  the  State  governments,  and  their  powers  and 
duties  are  defined  by  their  charters  or  by  general  laws.  In 
the  Terril  which   are  subject  to  the  exclusive  jurisdic- 

tion of  Congress,  railroads  may  be  chartered   by  the  Federal 
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Government  or  by  its  authority.  The  Act  to  Begulate  Com- 
merce docs  not  make  it  the  duty  of  State  railroads  to  organize 
and  operate  through  lines  of  transportation,  consisting  of 
separate  roads  owned  by  different  companies.  The  organ- 
ization of  such  lines  is  left  under  the  act  to  the  voluntary 
action  of  railroad  companies,  as  it  existed  previously.  But 
when  railroad  companies  associate  to  constitute  through  lines 
for  interstate  traffic,  they  become  agencies  of  commerce,  as  the 
courts  have  adjudged,  and  in  the  conduct  of  the  business  so 
assumed,  voluntarily  subject  themselves  to  the  control  of 
Congress  under  the  power  contained  in  the  Constitution, 
"To  regulate  commerce  with  foreign  nations,  and  among  the 
Several  States,  and  with  the  Indian  tribes."  Congressional  re- 
gulation is  necessarily  exercised  by  laws  enacted  for  the  pur- 
pose, and  the  extent  of  the  regulation  intended  is  measured 
by  the  terms  of  the  law.  The  law  in  this  instance  does  not 
in  terms  require  one  railroad  company  to  sell  through  tickets 
over  the  road  of  another  company.  It  is  substantially  a  re- 
production of  the  corresponding  provision  of  the  English 
Railway  and  Canal  Traffic  Act  of  1851,  under  which  the  Eng- 
lish companies  claim  they  were  not  authorized  to  sell  through 
tickets  over  other  roads. 

In  the  absence  of  statutory  authority,  one  railroad  com- 
pany can  only  sell  tickets  and  check  baggage  over  the  road 
of  another  company  by  agreement.  The  English  statute  of 
1873,  amending  the  act  of  1854,  was  enacted  to  give  this  au- 
thority and  to  make  its  performance  a  duty. 

That  statute,  so  far  as  material,  is  as  follows  :  "  The  said 
facilities  to  be  so  afforded  are  hereby  declared  to,  and  shall, 
include  the  due  and  reasonable  receiving,  forwarding,  and 
delivering,  by  every  railway  company  and  canal  company, 
and  railway  and  canal  company,  at  the  request  of  any  other 
such  company,  of  through  traffic  to  and  from  the  railway  or 
canal  of  any  other  such  company,  at  through  rates,  tolls,  or 
fares."  As  no  such  provision  exists  in  our  statute,  the  deci- 
sions of  the  English  commission  and  courts  relating  to  through 
booking,  founded  on  a  statute  declaring  in  terms  the  duty  of 
"through  rates,  tolls,  and  fares,"  under  which  through  book- 
ing is  mandatory,  are  not  applicable. 
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By  agreement  between  companies,  however,  through  tickets 
very  properly  are  sold  and  used  over  connecting  roads,  as  a 
convenience  of  passenger  traffic,  and  an  inducement  for  pat- 
ronage. Such  tickets  very  evidently  are  a  great  convenience 
to  travellers,  and  perhaps  to  connecting  roads  ;  but  they  are 
a  part  of  the  voluntary  arrangements  for  business  purposes, 
like  joint  tariffs,  interchange  of  cars,  and  common  use  of  de- 
pots. It  being  therefore,  under  our  statute,  matter  of  mutual 
agreement  whether  coupon  or  through'  tickets  shall  be  sold 
by  a  railroad  company  over  roads  of  other  companies,  it  fol- 
lows that  the  form  of  such  tickets,  and  the  manner  of  their 
sale,  are  also  matters  of  agreement  by  the  companies  inter- 
ested. If  companies  can  agree  upon  their  tariffs,  .the  form  of 
their  tickets,  and  how  they  should  be  sold,  they  have  the 
right  to  do  so,  and  by  such  agreement  become  interstate  car- 
riers, but  if  they  cannot  agree  the  act  does  not  undertake  to 
coerce  them  to  do  business  together  upon  terms  that  may  be 
justly  objectionable  or  injurious. 

It  is  true  as  urged  by  complainants  that  the  third  section 
of  the  act  requires  that  "  every  common  carrier  subject  to  the 
provisions  of  the  act  shall,  according  to  their  respective  pow- 
ers, afford  all  reasonable,  proper,  and  equal  facilities  for  the 
interchange  of  traffic  between  their  respective  lines,  and  for 
the  receiving,  forwarding,  and  delivering  of  passengers  and 
property  to  and  from  their  several  lines,  and  those  connect- 
ing  therewith,  and  shall  not  discriminate  in  their  rates  and 
charges  between  such  connecting  lines." 

Through  tickets  are  not  indispensable  for  these  purposes  ; 
but  assuming  for  the  sake  of  the  argument  that  they  may 
be  deemed  "facilities"  for  the  receiving,  forwarding,  and 
delivering  of  passengers  to  connecting  lines,  carriers  are 
only  required  to  afford  reasonable,  proper,  and  equal  facili- 
They  .to1  not  required  to  afford  special,  unreasonable, 
improper,  or  unequal  facilities. 

[uestion  whether  the  payment  of  coin- 

Lncidental   t<>  the  enjoyment  of  a 

facility,  reasonable   and   proper  within  the   purview  of  the 

statute.     The  facility  of  through  tickets  is  equally  offered  to 

all,  and  may  "be  enjoyed  without  commissions.    If  the  com- 
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pany  selling  the  tickets  should  charge  a  commission  it  would 
doubtless  be  regarded  as  an  imposition,  and  therefore  unrea- 
sonable and  improper.  These  commissions  are  gratuities  to 
induce  special  efforts  for  the  company  paying  them.  If  the 
statute  does  not  give  one  company  authority  to  subsidize 
the  agents  of  another  company,  and  if  the  practice  is  in- 
jurious in  its  effects,  it  certainly  cannot  be  reasonable  and 
proper. 

The  statute  does  not  divest  a  railroad  company  of  the  ex- 
clusive right  to  control  its  own  internal  affairs,  to  employ  its 
own  agents,  to  regulate  their  duties,  and  to  pay  them  such 
compensation  as  it  may  deem  proper.  The  right  of  owner- 
ship of  railroad  property,  with  the  power  of  control  over 
employees  and  management  of  the  property,  is  as  absolute 
under  the  act  as  before  its  passage.  The  regulation  of  com- 
merce between  the  States,  which  is  all  that  the  act  contem- 
plates, does  not  involve  community  of  property,  or  joint 
control  of  subordinates  among  the  several  companies  that 
r  through  tickets.  The  corporate  powers  of  every  com- 
pany, for  ail  administrative  and  governing  purposes  within 
its  prescribed  sphere,  remain  unimpaired.  With  the  legiti- 
mate exercise  of  these  powers  another  company  has  no  con- 
cern, and  no  right  to  intermeddle. 

For  the  proper  government  of  their  own  subordinates  the 
defendant  companies  have  forbidden  their  agents  to  receive 
commissions  from  other  companies,  and  directed  them  not  to 
sell  tickets  over  roads  of  companies  that  refuse  to  recognize 
this  corporate  authority,  but  insist  on  subsidizing  the  agents. 
In  these  directions  the  defendants  have  not  transcended  their 
reasonable  rights.  One  person  or  corporation  has  no  right 
to  interfere  with  the  employees  of  another,  and  the  statute 
does  not  disturb  this  old  and  sound  principle. 

The  defendants  might  rest  upon  their  right  to  control  the 
official  conduct  of  their  own  agents.  But  they  go  further  and 
show  by  evidence  the  practical  effects  of  commissions,  and 
that  their  natural  and  usual  tendency  is  to  a  variety  of 
abuses.  A  witness  of  experience  and  large  opportunities  fcj 
observation  testifies  as  follows  : 

"  It  is  in  the  articles  of  the   organization  of  the  Pennsyl- 


90  INTERSTATE   COMMERCE    COMMISSION   RETORTS. 

vania  Company,  and  I  believe  in  the  organization  of  the 
Pennsylvania  Railroad,  that  any  officer,  no  matter  who,  from 
president  down,  shall  not  be  permitted  to  receive  any  com- 
pensation from  any  other  corporation,  without  a  resolution 
of  the  board  of  directors  to  that  effect ;  and  all  the  salaries 
and  compensation. so  received  are  required  to  be  covered  into 
the  treasury  of  the  Pennsylvania  Company  and  accounted 
for.  This  is  done  simply  for  the  reason,  that  we  do  not  be- 
lieve any  railroad  company  can  properly  conduct  its  affairs 
when  it  permits  its  agents  and  employees  to  receive  compen- 
sation for  doing  the  same  service  for  other  companies.  We 
know  we  had  in  our  examination  of  this  matter  found  that 
some  of  our  ticket  agents  were  receiving  a  greater  amount  of 
commissions  from  foreign  railroad  companies  than  we  were 
paying  them  salaries,  and  instead  of  being  our  employees, 
they  were  the  employees  of  the  other  railroad  companies, 
and  so  far  as  our  company  was  concerned  we  lost  control  of 
them  entirely." 

He  further  testified  that  the  commissions  were  paid  for 
two  purposes  ;  one  was  for  the  purpose  of  inducing  the  agent 
to  sell  tickets  over  lines  which  paid  the  commission,  by  pay- 
ing him  a  sum  of  money  for  so  doing,  and  so  large  a  sum  as 
would  enable  him  to  pay  a  portion  of  it  to  the  party  whose 
traffic  he  frished  to  obtain. 

Another  witness  testified  that  he  had  personal  knowledge 
of  a  great  many  cases,  too  numerous  to  be  cited,  where  ticket 
agents  had  divided  the  commission  with  the  passenger, there- 
by constituting  a  different  fare  for  the  same  ticket  for  the 
same  company  ;  that  connecting  lines  gave  agents  of  initial 
companies  orders  to  divide  these  commissions,  contrary,  in 
a  great  many  cases,  to  the  orders  of  the  company  by  which 
the  agents  were  employed;  that  these  commissions  had  been 
for  base  purposes  and  to  demoralize  the  agents. 

A  practice  capable  of  producing,  and  having  a  tendency  to 
produce,  results  thus  described,  cannot  be  reasonable  or  pro- 
per, and  a  railroad  company  is  fully  justified  in  the  use  of  all 
Lawful  precautions  to  protect  itself  and  its  agents  against 
such  invasions  of  its  corporate  authority,  and  of  its  business 
i    a  dity.     According  to  the  testimony,  the  defendants  are 
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supported  in  their  position  on  this  question  by  a  very  large 
majority  of  connecting  roads,  showing  a  decided  preponder- 
ance of  opinion  against  the  practice. 

The  complainants  insist  that  the  payment  of  commissions 
is  only  additional  compensation  for  services  rendered  by  the 
agents,  and  that  they  have  the  right  to  pay  them. 

°An  officer  of  one  of  the  complainants  in  answer  to  the 
question,  what  object  is  to  be  accomplished  by  paying  an 
agent  commissions  by  different  companies,  if  he  has  already 
a  foil  salary  from  the  company  which  employs  him,  testified : 
"  I  should  say  to  induce  him  to  sell  their  tickets  in  the  first 
place,  and  the  next  place  to  explain  the  routes  which  lead 
from  one  city  to  another,  and  that  he  may  be  able  to  make 
himself  advantageous  to  the  passenger  who  is  in  New  York 
City  who  is  not  posted  on  the  routes  west  of  Chicago." 

The  claim  of  the  complainants  was  stated  by  their  coun- 
sel as  follows  :  "We  simply  claim  that  we  have  the  right  to 
pay  anybody  for  services  rendered,  and  that  we  have  the 
right  to  determine  whether  it  shall  be  by  salary  or  commis- 
sions." 

The  scope  of  the  complainants'  position  is  clearly  presented 
by  these  statements.  It  is  the  distinct  assertion  of  a  right  of 
one  corporation  to  employ  and  pay,  for  its  own  interests,  an 
official  servant  of  another  corporation  to  which  his  service  is 
primarily  and  exclusively  due.  A  theory  of  this  character 
ought  not  to  be,  and  is  not,  recognized  in  business  affairs,  or 
in  official  life.  A  .divided  service  between  many  masters 
cannot  be  satisfactory  to  any,  and  as  a  rule  is  injurious  to 
the  person  so  employed. 

It  follows  from  these  views,  that  the  defendant  companies 
in  prohibiting  their  agents  from  receiving  commissions  and 
in  refusing  to  sell  through  tickets  over  the  roads  of  complain- 
ants while  they  insist  on  paying  commissions  to  defendants' 
agents,  have  not  contravened  the  provisions  of  the  act.  The 
defendants  seasonably  and  fairly  offered  to  afford  all  reason- 
able, proper,  and  equal  facilities  for  the  receiving  and  deliv- 
ering of  passengers  to  and  from  their  several  lines,  and  those 
connecting  therewith,  and  did  not  discriminate  in  any  re- 
spect between  such  connecting  lines.     In  requiring  the  ces- 
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sation  of  commissions  to  their  agents,  when  entering  into 
business  arrangements  with  connecting  roads,  the  defend- 
ants only  demanded  what  was  reasonable  and  proper,  and 
the  complainants,  by  their  refusal  to  refrain  from  paying 
commissions  on  tickets  issued  by  defendants,  voluntarily  ex- 
cluded themselves  from  the  reasonable,  proper,  and  equal 
facilities  offered  to  them  in  common  with  all  other  connect- 
ing lines. 

The  complaints  in  these  several  proceedings  must  there- 
fore be  dismissed. 

All  concur  except  Commissioner  Morrison. 

Commissioner  Morrison  dissenting : 

The  same  question  is  made  in  these  several  cases  which, 
for  convenience,  may  be  considered  as  presented  in  the  case 
of  the  Chicago  and  Alton  Railroad  Company  against  the 
Pennsylvania  Company. 

At  Chicago  these  companies,  complainant  and  defendant, 
occupy  the  same  depot  with  the  Chicago,  Burlington  and 
Quincy  Railroad  Company,  a  competitor  of  the  Chicago  and 
Alton  road  for  Chicago  and  Kansas  City  business. 

Before  the  "  Act  to  Regulate  Commerce "  was  passed,  the 
Pennsylvania  company  was  accustomed  to  sell  through  tickets 
over  its  line,  and  the  lines  of  both  the  Chicago  and  Alton, 
and  Chicago,  Burlington  and  Quincy  Railroad  Companies. 
Up  to  that  time  it  had  been  the  custom  of  railroad  compa- 
nies, including  the  parties  to  this  suit,  and  the  said  Chicago, 
Burlington  and  Quincy  Company,  to  offer  and  to  pay  com- 
missions for  the  sale  of  tickets  over  their  lines.  After  the 
enactment  of  the  said  law,  the  defendant,  assuming  the  pay- 
ment of  such  commissions  to  be  in  conflict  therewith,  refused 
to  continue  the  sale  of  tickets  over  such  of  its  connecting 
lines  (including  the  complainant's),  as  might  continue  to 
pay  or  offer  to  pay  commissions.  The  conditions,  upon 
which  the  defendant  would  continue  the  sale  of  complain- 
ant's tickets,  appear  above  in  the  circular  letter  of  March  15, 
1887,  clauses  four  and  five,  and  to  which  defendant  made  its 
request  for  prompt  reply,  "to  prevent  inconvenience  to  the 
travelling  public." 
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The  Chicago  and  Alton  Company  refused  compliance  with 
these  conditions,  and  continued  to  offer  commissions  to  the 
agents  of  other  conpanies,  including  the  agents  of  the  de- 
fendant. The  defendant  continued  in  its  refusal  to  sell 
through  tickets  over  complainant's  line.  The  Chicago,  Bur- 
lington and  Quincy  Company,  while  continuing  to  offer  com- 
missions to  the  agents  of  other  companies  than  the  defendant, 
assented  to  the  conditions  of  the  defendant,  and  defendant 
continued  the  sale  of  through  tickets  over  the  line  of  the 
Chicago,  Burlington  and  Quincy  Company. 

These  facts  are  undisputed,  and  they  present  the  simple 
question,  whether  a  common  carrier,  subject  to  the  provisions 
of  said  ttct,  may  withhold  from  a  railroad  company  and 
those  who  wish  to  use  it,  the  same  equal  facilities  for  the 
"  interchange  of  traffic,"  and  "  forwarding  and  delivery  of 
passengers  and  property,"  afforded  to  a  competing  line  and 
those  who  use  it,  until  the  prescribed  line  shall  promise  not 
to  offer  or  pay  commissions  to  the  agents  of  the  company 
exacting  such  promise. 

The  provision  in  the  third  section  of  the  Interstate  Law 
fixing  the  duties  of  companies  operating  connecting  lines, 
says  : 

"  Every  common  carrier  subject  to  the  provisions  of  this 
Act  shall,  according  to  their  respective  powers,  afford  all 
reasonable,  proper,  and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  lines,  and  for  the  receiv- 
ing, forwarding,  and  delivery  of  passengers  and  property  to 
and  from  their  several  lines  and  those  connecting  therewith." 

By  this  provision,  the  operation  of  through  lines  with 
through  ticketing  and  checking  of  baggage  would  seem  to 
be,  not  a  matter  of  agency  or  agreement  dependent  on  the 
voluntary  action  of,  or  contract  between,  railroad  companies, 
but  a  public  duty  imposed  by  law.  So  the  English  statute 
on  the  same  subject  is  construed,  and  our  statute  is  substan- 
tially the  English  statute  of  1854,  as  amended  in  1873,  cited 
in  the  report  of  the  Commission  above.  With  the  English 
statutes  the  English  interpretation  of  thier  meaning  be- 
comes important  by  a  familiar  rule  of  construction.  And 
this  view  is  supported  by  the  7th  section  of  the  "Act  to 
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Regulate  Commerce,"  the  obvious  meaning  of  which  is,  that 
connecting  lines  are  to  be  treated  as  continuous  or  through 
lines  for  the  purposes  of  commerce  "  among  the  several 
States." 

The  answer  of  the  defendant  avers  that  "  it  is  ready,  and 
has  been  since  the  5th  of  April,  1887,  to  instruct  its  agents 
to  sell  tickets  over  complainant's  railway,  and  to  afford  the 
complainant  equal  facilities  with  other  railway  companies 
in  this  respect,  provided  the  complainant  will  cease,  as  other 
companies  have  ceased  (including  the  Chicago,  Burlington 
and  Quincy  Railroad  Company),  to  offer  and  to  pay  commis- 
sions, bribes,  or  gratuities  to  respondent's  agents  for  the  sale 
of  tickets."  The  defendant  here  virtually  admits  €ts  refusal 
to  sell  tickels  over  complainant's  line  to  be  a  refusal  of  equal 
facilities,  and  has  admitted  it  by  conceding  it  to  others.  It 
should  not,  therefore,  be  allowed  to  deny  the  same  equal 
facilities  to  complainant. 

Buty  waiving  the  question  whether,  under  the  above  clause 
of  section  3  of  said  act,  it  is  the  duty  of  carriers  subject  to 
the  provisions  of  said  act,  to  furnish  to  the  traveller  who 
demands  and  is  ready  to  pay  for  it  a  through  ticket  as  a 
"  reasonable  facility,"  yet  it  can  hardly  be  questioned  that  if 
the  carriers  of  the  country  choose  to  do  so  as  to  one  connect- 
ing line,  must  do  so  as  to  others.  A  common  carrier  may 
not  make  discriminations  whereby  it  will  afford  A  a  facility 
if  he  will  take  the  Chicago,  Burlington  and  Quincy,  and  deny 
it  to  B  because  he  will  take  the  Chicago  and  Alton  road. 
And  this  is  precisely  what  the  defendant  insists  it  may  law- 
fully do. 

The  defendant  rests  the  refusal  to  afford  the  same  equal 
facilities  to  the  complainant,  and  to  those  who  travel  over 
complainant's  line,  which  defendant  affords  to  the  Chicago, 
Burlington  and  Quincy  Company  and  those  who  travel  over 
its  line,  on  the  refusal  of  complainant  to  discontinue  pay- 
ment or  the  offer  of  payment  of  commissions  to  the  agents  of 
other  lines,  including  defendant's,  which  defendant  condems 
as  an  objectionable  and  demoralizing  practice,  and  which  it 
characterizes  as  bribes  disguised  in  the  form  of  commissions. 
It  already  appears  that  the  defendant,  with  other  common 
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carriers,  has  long  participated  in  tins  practice,  which  is  yet 
very  general.  In  the  said  Act,  pooling,  rebates,  drawbacks, 
and  all  nnjust  discriminations  are  declared  to  be  illegal.  The 
paying  or  offering  to  pay  commissions  on  the  sale  of  tickets 
is  not.  In  ten  or  more  years  of  the  Interstate  Congressional 
contests,  these  commissions  were  not  mentioned  in  any  bill 
presented  or  report  made  to  the  House  or  Senate.  But, 
independent  of  the  legality,  or  any  question  of  domestic 
policy  as  to  payment  of  commissions  between  the  com- 
panies whose  roads  make  connecting  lines,  the  public,  or  so 
much  of  the  public  as  may  desire  to  travel  over  complain- 
ant's line,  is  entitled  to  that  reasonable  and  equal  facility 
afforded  to  those  who  seek  the  competing  line.  It  is  no 
answer  to  the  public  desirous  of  using  railways  as  a  con- 
tinuous line,  that  there  are  differences  as  to  the  rights  of 
companies  among  themselves.  And  so  the  law  is  declared  in 
the  case  of  Hammans  et  at.  v.  Great  Western  I?y.,  4  E'y  &  Can. 
Traf.  Oases,  181. 

In  any  view  of  the  case,  it  seems  to  me  that  the  defendant 
must  sell  through  tickets  to  those  who  want  them  over  the 
Chicago  and  Alton  road,  as  it  does  over  the  Chicago,  Bur- 
lington and  Quincy.  And  I  dissent  from  the  views  of  my 
associates  with  greater  diffidence,  for  the  reason  that  this 
question  is  presented  both  as  a  question  of  law  and  of  rail- 
road ethics  or  morals.  I  would  not  willingly  delay  any  re- 
form in  railroad  administration,  nor  hinder  the  defendant  in 
any  well-meant  effort  to  reform  itself,  which  is  the  measure 
of  its  present  effort,  for  it  only  exacts  from  companies  with 
connecting  lines  that  they  shall  discontinue  the  offer  of  com- 
missions to  its  own,  while  they  offer  them  to  the  agents  of 
all  other  companies.  The  payment  of  commissions  may  be 
subject  to  such  abuses  as  to  demand  discontinuance,  but 
until  declared  illegal,  they  should  not  be  made  to  excuse 
common  carriers  from  the  performance  of  obligations  to  the 
public,  to  enforce  which  obligations  was  the  object  of  the 
law  creating  this  Commission. 
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WILLIAM  M.  HOLBEOOK  AND  OTHEKS  v.  THE  ST. 
PAUL,  MINNEAPOLIS,  AND  MANITOBA  EAIL- 
KOAD  COMPANY. 

July  14,  1887. 

No  order  can  be  made  against  a  railroad  company  on  a  complaint  which 

is  not  supported  by  evidence. 
If  a  railroad  company  avows  a  purpose  to  comply  with  the  law,  it  must  be 

assumed  that  it  will  do  so,  and  is  doing  so,  until  there  is  evidence  that 

the  purpose  is  not  lived  up  to. 

W.  E.  Smith,  for  complainant. 
S.  S.  Burdett,  for  defendant. 

MEMORANDUM. 

The  petition  in  this  case,  which  was  filed  April*  18,  1887, 
avers  that  the  complainants  during  the  last  fall  and  winter, 
for  nearly  two  months,  were  denied  cars  by  the  defendant 
company;  and  fearing  that  the  course  of  the  defendant  will  be 
similar  the  coming  fall,  and  thinking  the  present  a  proper  time 
to  bring  the  matter  to  the  attention  of  the  Commission,  that 
the  apprehended  inconvenience  may  be  avoided,  the  com- 
plainants apply  to  the  Commission  for  some  proper  and 
adequate  remedy.  The  reason  given  for  the  failure  to  sup- 
ply cars  to  the  complainants  is  stated  to  be,  that  the  defendant 
has  been  engaged  in  constructing  an  extension  of  the  road, 
and  has  used  its  rolling-stock  for  that  purpose,  thus  making 
itself  a  preferred  shipper. 

As  the  facts  stated  did  not  show  any  violation  of  the  law 
occurring  since  the  Act  was  passed  under  which  the  Com- 
mission is  acting,  but  only  a  fear  that  there  might  he  such  a 
violation,  the  Commission  might  with  entire  propriety  have 
advised  the  parties  that  they  should  wait  until  it  was  seen 
whether  their  fears  of  misconduct  on  the  part  of  the  defend- 
ant were  to  be  realized;  the  Commission  having  no  author- 
ity to  anticipate  violations  of  law,  or  to  issue  mandatory 
process  based  upon  suppositions  or  fears  that  any  Sfcch  vio- 
lations will  take  place.  But  as  it  was  quite  possible  the 
fears  which  were,  asserted  might  hot  be  wholly  groundless,  it 
deemed  proper  to  send  to  the  defendant  company  a  copy 
of  the  petition,  that  it  might  have  opportunity  for  explana- 
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tion,  and  also  for  giving  assurances  as  to  the  future  if  in- 
clined to  do  so. 

This  course  having  been  taken,  the  defendant  company 
answered,  excusing  its  failure  to  furnish  cars  during  the  time 
of  which  complaint  of  deficiency  was  made  by  the  complain- 
ants, and  averring  that  the  company  had  now  procured  an 
additional  quantity  of  cars,  so  that  it  was  believed  there 
would  hereafter  be  no  difficulty  in  handling  its  business 
promptly  and  without  delay.  A  copy  of  this  answer  was 
served  upon  the  complainants,  and  this  day  was  assigned  for 
a  public  hearing,  if  the  parties  or  either  of  them  desired  to 
have  one. 

The  complainants  have  not  appeared  to-day,  but  have  for- 
warded*certain  affidavits  on  which  and  upon  the  pleadings, 
and  certain  facts  appearing  by  the  report  of  the  Railroad 
Commission  of  Dakota,  they  desire  the  case  to  be  heard. 
The  affidavits  were  taken  ex  parte,  and  the  defendant  com- 
pany was  not  notified  to  appear  for  cross-examination  when 
they  were  taken.  They  are  not,  therefore,  legal  evidence,  and 
whatever  they  might  show,  we  could  not  base  a  judgment 
upon  them.  We  have  looked  into  them,  however,  enough  to 
satisfy  ourselves  that  they  do  not  show  any  violation  of  law 
committed  since  the  Act  to  Regulate  Commerce  was  passed. 
Nor  does  any  such  violation  appear  from  anything  else  tc 
which  our  attention  is  called.  If,  therefore,  the  complaint 
was  sufficient  in  substance,  it  would  stand  without  evidence 
of  any  overt  acts  of  misconduct  on  the  part  of  the  defendant, 
which  could  support  any  judgment  by  the  Commission,  or 
any  mandatory  order.  Under  these  circumstances  we  have 
no  discretion  but  to  dismiss  the  complaint. 

If  the  defendant  was  guilty  of  any  wrong  prior  to  April 
of  the  present  year,  we  can  not  for  such  wrong  call  it  to  ac- 
count, because  it  antedates  our  authority.  If  at  this  time 
the  defendant  avows  a  purpose  to  comply  with  the  law,  we 
must  not  only  assume  that  it  will  do  so,  but  we  must  act  up- 
on that  assumption  until  we  have  evidence  that  the  purpose  is 
not  lived  up  to.  At  this  time  we  have  no  such  evidence,  and 
these  proceedings  will  therefore  here  terminate. 

All  concur. 
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M.   A.   FULTON  v.   THE   CHICAGO,   ST.  PAUL,   MIN- 
NEAPOLIS, AND  OMAHA  EAILKOAD  CO. 

F.    D.    HAEDING    v.    THE    SAME    COMPANY. 

Called  July  14, 1887.— Decided  July  20,  1888.— No.  2. 

Where  complaint  is  made  of  rates  as  excessive,  the  burden  is  upon  com- 
plainant to  make  proof  of  the  fact  alleged,  and  if  no  proofs  are  put  in 
by  either  party  the  complaint  will  be  dismissed.  This  held  in  a  case 
in  which  the  rates  were  much  higher  than  they  had  at  one  time  been 
on  the  same  line. 

FIRST  CASE. 

Britten  <&  Gray,  for  defendant. 

I 

REPORT  AND   OPINION  OF  THE   COMMISSION. 

Bragg,  Commissioner  : 

The  complaint  in  this  proceeding  was  filed  on  the  26th 
day  of  April,  1887.  It  avers,  in  substance,  that  during  Feb- 
ruary and  March,  1887,  the  defendant  carried  a  very  large 
amount  of  freight  from  Chicago  to  St.  Paul  and  Minneapolis 
at  less  than  half  the  rates  it  charged  at  the  time  of  the  filing 
of  this  complaint.  It  further  charges,  that  in  1886  the  rate 
complainant  paid  on  first-class  freight  from  Chicago  to  Hud- 
son was  forty  cents  per  hundred  pounds,  and  that  at  the  time 
the  complaint  was  filed  it  was  seventy-five  cents  per  hundred 
pounds.  It  also  avers,  that  in  1886  the  net  traffic  earnings 
of  the  defendant  at  its  then  rates  were  sufficient  during  that 
year  to  pay  interest  on  its  bonds,  dividends  on  preferred 
stock,  and  to  leave  remaining  in  its  treasury  a  surplus.  The 
complaint  relates  to  the  rates  between  Chicago  and  Hudson, 
a-  distance  of  three-hundred  and  eighty-two  miles,  but  it 
also  charges  in  general  that  the  rates  at  intermediate  sta- 
tions between  these  points  are  exorbitant.  No  damages  are 
claimed. 

To  this  complaint  on  the  16th  day  of  May,  1887,  the  de- 
fendant filed  an  answer,  which  states,  in  substance,  that  the 
complaint  shows  on  its  face  that  the  complainant  has  sus- 
tained no  injury  or  damage,  It  further  states  that  the  rates 
fixed  for  carrying  freights  from  Chicago  to  Hudson  and  other 
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points  between  Chicago  and  Hudson,  by  defendant  over  its 
line,  are  just  and  reasonable.  A  sworn  copy  of  the  tariff 
rates  of  the  defendant  in  force  on  and  after  April  5th,  1887, 
between  Chicago  and  Hudson  and  intermediate  points,  is 
made  a  part  of  the  answer,  as  is  also  a  sworn  copy  of  the 
tariff  rates  in  force  on  six  trunk  lines  in  the  territory  north 
and,  west  of  Chicago,  for  distances  substantially  similar  to 
that  between  Chicago  and  Hudson  ;  also  a  sworn  compara- 
tive statement  of  the  tariff  rates  of  defendant  between 
Chicago  and  Hudson,  and  all  intermediate  points,  before  and 
after  April  5th,  1887.  1^  further  avers  that  the  railroads 
between  Chicago  and  Hudson  are  owned  by  two  companies, 
namely,  the  Chicago  and  Northwestern  Eailway  Company, 
owning  and  operating  the  line  from  Chicago  to  Elroy,  a 
distance  of  two  hundred  and  twelve  miles,  while  that  portion 
of  the  line  between  Elroy  and  Hudson,  a  distance  of  one 
hundred  and  seventy  miles,  is  owned  and  operated  by  the 
defendant;  and  that  the  tariff  complained  of  is  the  joint  tariff 
made  by  the  said  two  companies. 

To  this  answer  of  the  defendant,  the  complainant  on  July 
11th,  1887,  filed  a  sworn  reply,  in  which  he  states,  in  sub- 
stance, that  in  June,  1887,  the  defendant  reduced  its  rates  of 
which  he  had  complained  from  five  per  cent,  to  one  hun- 
dred per  cent.,  thereby  confessing  that  his  complaint  was 
well  founded. 

Neither  party  has  offered  any  evidence.  The  burden  of 
proof  is  on  the  petitioner  to  sustain  the  charges  set  forth  in 
his  petition,  by  evidence  which  shows  with  reasonable  cer- 
tainty that  they  are,  in  substance,  true  ;  and  this  he  has  not 
done.  It  further  appears  from  the  sworn  reply  of  the  peti- 
tioner to  the  answer  of  the  defendant,  that  while  he  admits 
that  the  rates  against  which  he  complained  have  been  re- 
duced by  the  defendant  from  five  per  cent,  to  one  hundred 
per  cent,  since  his  complaint  was  filed,  yet  he  does  not  make 
any  complaint  against  these  reduced  rates.  The  law  contem- 
plates that  when  complaint  is  made  a  carrier  may  change  its 
rates  before  a  hearing  is  had,  so  as  to  remedy  the  matter 
complained  of,  if  it  shall  see  proper  to  do  so.  As  there  is 
no  evidence  before  us  that  the  rates  of  the  defendant  now  in 
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force  are  unreasonable,  and,  in  fact,  no  complaint  against 
them,  the  petition  is  dismissed  without  prejudice. 
In  this  opinion  all  concur. 


SECOND    CASE. 

Bragg,  Commissioner : 

The  complaint  in  this  proceeding  was  filed  on  the  18th  of 
May,  1887,  and  charges,  in  substance,  that  during  the  months 
of  June,  July,  and  August,  in  the  year  1886,  the  defendant 
charged  complainant  on  twine  from  Chicago  to  Hudson  for 
the  "McCormick  Harvesters,"  fifteen  cents  per  hundred 
pounds  ;  and  that  in  May,  1887,  the  defendant  charged 
freight  at  twenty-nine  cents  per  hundred  pounds  on  the 
same  kind  of  shipments  and  between  the  same  points.  The 
complaint  avers  that  the  last-named  rate  is  unreasonable  and 
unjust,  but  no  damages  are  claimed. 

To  this  complaint  the  defendant  filed  an  answer  on  the  8th 
of  June,  1887,  in  which,  in  substance,  it  admits  that  during 
the  months  of  June,  July,  and  August,  in  the  year  1886,  it 
charged  fifteen  cents  per  hundred  pounds  on  twine  from 
Chicago  to  Hudson,  but  avers  that  it  was  forced  to  do  so  by 
its  competitors,  who  charged  that  rate  from  Chicago  to  St. 
Paul,  and  that  this  rate  was  compulsory  upon  the  defendant, 
and  was  the  result  of  a  war  of  rates,  and  was  a  rate  that  was 
unreasonably  low.  It  further  states  that  from  November  the 
first,  1886,  to  April  fifth,  1887,  after  this  war  of  rates  had 
ended,  the  defendant  charged  twenty-six  cents  per  hundred 
pounds  on  such  shipments  from  Chicago  to  Hudson  ;  that 
from  April  fifth,  1887,  to  May  sixteenth,  1887,  the  defendant 
charged  twenty -nine  cents  per  hundred  pounds  on  such  ship- 
ments from  Chicago  to  Hudson ;  and  that  on  the  sixteenth  of 
May,  1887,  and  since  that  time,  the  defendant  has  charged, 
and  is  now  charging,  twenty-five  cents  per  hundred  pounds 
on  such  shipments  from  Chicago  to  Hudson.  The  defendant 
avers  that  each  of  these  charges,  namely,  twenty-six  cents 
per  hundred  pounds,  twenty-nine  cents  per  hundred  pounds 
and   twenty-five  cents  per  hundred  pounds,  were,  and  are, 
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each  of  them,  just  and  reasonable  charges  for  the  service 
rendered. 

Neither  party  has  offered  any  evidence.  The  burden  of 
proof  is  on  the  petitioner  to  sustain  the  charges  averred  in 
his  petition  by  evidence  which  shows  with  reasonable  cer- 
tainty that  they  are  in  substance  true — and  as  he  has  not 
done  this,  his  petition  is  dismissed  without  prejudice. 

In  this  opinion  all  concur. 


THE   PROVIDENCE  COAL   COMPANY  v.  THE  PROV- 
IDENCE  AND  WORCESTER  RAILROAD  CO. 

Tried  July  19th,  1887— Decided  July  23d,  18ST. 

An  offer  by  a  railroad  company  to  give  a  discount  to  any  consignee  who 
within  a  year  shall  receive  at  any  one  station  a  specified  amount  of 
freight,  which  offer  purports  to  be  made  to  secure  speedy  dispatch,  but 
is  not  conditioned  on  speedy  dispatch  being  made,  is  void,  and  if  a  dis- 
count is  made  to  one  dealer  in  pursuance  of  it,  all  others  will  be  enti- 
tled to  a  like  discount. 

If  the  real  consideration  of  the  offer  were  to  secure  speedy  dispatch,  it 
should  have  been  open  to  all  who  could  accept  it,  regardless  of  quantity. 

An  offer  of  a  special  discount  made  professedly  on  one  ground  in  the  pub- 
lished tariff,  cannot,  when  that  ground  fails,  be  supported  by  referring  it 
to  some  other  and  different  ground. 

A  railroad  company  cannot  support  a  discount  based  on  quantity  of  freight 
received  by  any  one  shipper,  on  the  principles  which  are  applied  among 
merchants,  whereby  they  give  better  prices  in  wholesale  than  in  retail 
dealings.  The  cases  are  not  analogous,  since  the  naming  of  the  quan- 
tity of  freight  that  shall  be  compared  to  wholesale  purchases  must 
necessarily  be  altogether  arbitrary,  and  the  duty  of  impartial  service 
which  the  company  owes  to  the  public  will  preclude  special  discrimina- 
tions being  determined  by  arbitrary  tests. 

The  Providence  and  Worcester  Railroad  Company  has  one  terminus  on  the 
river  in  Providence,  and  another  across  the  river  in  East  Providence ; 
the  one  in  Providence  having  been  first  constructed,  and  the  other  later, 
and  for  the  convenience  of  the  company.  From  the  Providence  termi- 
nus to  points  reached  from  both  the  distance  is  slightly  the  less.  The 
company  is  not  at  liberty  to  make  from  Providence  to  such  common 
points  higher  charges  than  from  East  Providence,  in  order  to  force  the 
business  to  the  latter  terminus,  and  would  be  chargeable  with  unjust 
discrimination  if  it  should  do  so. 

The  fact  that  a  railroad  company  for  many  years  has  paid  the  charge  for 
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hauling  freight  from  wharves  to  its  station,  does  not  bind  it  to  continue 
that  practice,  and  if  not  bound  by  contract,  it  may  stop  doing  so  at  any 
time. 

J.  T'dlingJiast,  for  complainant. 
E.  Metcalfe  for  defendant. 

REPORT  AND   OPINION  OF  THE   COMMISSION. 

Cooley,  Chairman  : 

The  complainant  in  this  case  is  a  copartnership  composed 
of  Henry  C.  Clark  and  another,  doing  business  as  dealers  in 
coal  at  Providence,  Rhode  Island. 

The  petition  by  which  this  proceeding  was  commenced 
avers,  that  complainant  has  its  coal-yards  and  wharves  and 
place  of  business  upon  what  is  known  as  the  Dorrance-Street 
Wharf  estate,  upon  the  westerly  side  of  the  Providence  river, 
and  lying  between  said  river  and  Dyer  street,  which  estate 
is  owned  by  Henry  C.  Clark,  and  in  the  purchase  and  im- 
provement of  which  he  has  expended  large  sums  of  money 
for  the  purposes  of  said  business. 

That  the  main  line  of  defendants'  road  extends  from  Prov- 
idence to  Worcester,  Massachusetts,  but  it  has  also  a  branch 
road  extending  from  its  tide-water  pier  and  wharf  estate  in 
East  Providence,  Rhode  Island,  and  connecting  with  its  main 
line  at  Valley  Falls,  and  also  a  branch  road  extending  from 
its  main  line  at  or  near  its  freight  depot  in  Providence  across 
the  bridges  and  through  and  upon  Dyer  street  to  and  con- 
necting with  complainant's  wharf  estate,  and  with  other 
wharf  estates  upon  the  westerly  •  side  of  the  said  river,  and 
another  branch  road  extending  from  the  main  line  at  or  near 
its  said  freight  depot  across  the  bridges  and  through  and 
upon  South  Water  street  in  Providence,  and  connecting  with 
the  wharf  estates  there,  upon  the  easterly  side  of  the  river. 

That  said  Henry  C.  Clark,  when  the  Dyer-street  line  of 
said  railroad  was  first  laid,  acting  in  co-operation  with  de- 
fendant, expended  large  sums  of  money  in  laying  rails  upon 
his  wharf  estate,  and  in  making  switch  tracks  connecting  the 
same  with  said  street  line,  and  has  also  made  1'nrther  expen- 
ditures since  in*  maintaining  the  same  to  accommodate  and 
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facilitate  the  transportation  of  coal  and  other  merchandise 
to  and  from  said  wharf  estate  over  the  roads  of  defendant. 

That  complainant  has  thus  the  facilities  for  selling  coal  for 
shipment  over  said  roads,  and  for  delivery  at  the  various 
stations  thereon,  if  transportation  can  be  obtained  therefor 
at  the  same  rates  of  freight  that  coal  is  transported  at  for 
other  parties ;  but  defendant,  in  contravention  of  complain- 
ant's rights  and  of  the  provisions  of  the  Act  to  Regulate 
Commerce,  has  issued  a  tariff  of  freight  rates  for  coal  over 
its  road  which  practically  excludes  complainants  and  many 
others  from  selling  and  delivering  coal  over  and  upon  the  line 
of  its  roads,  in  that,  besides  making  unjust  discrimination 
in  favor  of  shipments  consigned  to  its  East  Providence  wharf, 
by  receiving  such  shipments  free  of  wharfage  there,  it  also 
gives  undue  and  unreasonable  preferences  and  advantages  in 
making  a  discount  or  rebate  of  ten  per  cent.  "  to  any  person, 
firm,  or  corporation  who  shall  receive  consignments  of  coal 
in  any  one  year  amounting  to  30,000  tons  or  upwards,  at  any 
one  station  on  the  line  of  the  road ;"  it  being,  as  complainant 
avers,  well  understood  and  known  that  there  is  but  one  per- 
son on  the  whole  line  of  the  road  who,  under  the  unjust  dis- 
crimination made  by  the  defendant  in  his  favor,  has  ever  re- 
ceived, or  in  future,  under  the  unjust  discrimination  made  by 
the  published  tariff,  can  receive  30,000  tons  of  coal  in  any 
one  year  at  any  one  station  upon  the  road,  namely,  a  dealer 
at  Worcester  in  whose  favor,  as  complainant  avers,  large  and 
unjust  discriminations  and  undue  advantages  in  rates  of 
freight,  drawbacks,  allowances  and  other  privileges  have  for 
many  years  past  been  made  by  defendant,  to  the  great  injury 
and  loss  of  trade  over  the  road,  not  only  by  complainant  but 
by  other  dealers,  and  at  times  almost  to  their  entire  exclusion 
therefrom. 

That  the  tariff  of  published  rates  is  also  in  contravention 
of  said  Act  in  that,  though  the  distance  from  the  East  Prov- 
idence wharf  of  defendant  to  Valley  Falls  and  to  all  stations 
on  the  line  of  its  road  above  Valley  Falls  is  greater  than  the 
distance  from  Providence  to  the  same  stations,  yet  the  rates 
of  freight  to  all  of  said  stations  which  are  above  Lonsdale, 
are  greater  from  Providence   than   from   East   Providence. 
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Moreover,  all  persons,  including  complainant,  shipping  coal 
over  said  street  lines  are  obliged  to  pay  further  sums  for 
street  hauling,  so  called ;  that  is,  for  hauling  for  the  distance 
between  their  wharves  and  the  freight  station  of  defendant 
in  Providence,  which  street  hauling  was  formerly,  and  as 
complainant  claims  should  now  be  furnished  by  defendant. 

The  petition  then  avers  the  making  of  applications  to  the 
defendant  to  modify  and  correct  its  tariffs,  and  the  failure  of 
complainant's  efforts  in  that  direction,  and  it  prays  that  de- 
fendant may  be  required  to  cease  and  desist  from  its  unlaw- 
ful, unjust,  and  unreasonable  discriminations,  preferences  and 
advantages  aforesaid,  and  to  make  due  and  proper  reparation 
to  complainant  for  damages  sustained. 

The  answer  admits  the  facts  stated  in  the  petition  regard- 
ing the  business  of  complainant,  and  proceeds  to  say  that  as 
to  the  branch  railroad  on  Dyer  street  and  Soutlj  Water  street 
in  Providence,  defendant  owns  and  had  for  many  years  main- 
tained railroad  tracks  on  said  streets  for  the  benefit  of  com- 
plainant and  other  owners  and  dealers  thereon,  but  that  it 
owns  no  right  of  way  on  either  of  said  streets  ;  that  said 
tracks  were  laid  by  permission  of  the  City  Council  of  Provi- 
dence, which  controls  the  mode  of  maintaining  and  using  the 
same,  and  claims  the  right  to  cause  the  tracks  to  be  removed 
upon  reasonable  notice  without  compensation,  and  that  de- 
fendant is  unable  to  use  steam  as  a  motive  power  on  said 
tracks,  and  cars  can  only  be  moved  thereon  by  horse  power  ; 
the  tracks  constituting  what  is  known  as  a  street  or  horse 
railroad.  Defendant  admits  the  establishment  of  a  freight 
tariff  as  charged,  but  denies  that  any  unjust  discrimination  is 
thereby  established  or  provided  for,  and  further  denies  that 
only  one  person  can  receive  the  benefit  of  the  discount  of- 
fered to  a  consignee  receiving  30,000  tons  of  coal  within  a 
year  at  any  one  station,  and  says  it  has  reason  to  believe  that 
within  the  present  year  not  less  than  three  persons  will  be 
cnfif]<-<l  to  such  benefit.  Defendant  further  denies  that  the 
tariff  makes  any  unjust  discrimination  in  rates  as  between 
the  coal  taken  from  Providence  and  that  taken  from  East 
Providence  to  points  above  Lonsdale,  and  says  that  its  road 
was  built  almost  wholly  for  carrying  coal,  and  defendant  was 
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compelled  by  the  city  of  Providence  to  build  the  branch  to 
East  Providence  by  threats  to  compel  defendant  to  remove 
its  street  tracks  and  so  prevent  it  from  receiving  coal  at  tide- 
water, and  that  the  lower  price  for  carrying  coal  over  said 
branch  railroad  is  rightful  and  just,  and  in  no  way  involves 
discrimination  in  favor  of  one  consignee  and  against  another; 
that  owing  to  the  want  of  proper  facilities  at  its  station  in 
Providence, which  it  is  unable  to  enlarge  without  permission 
of  the  city — which  refuses  to  grant  the  same — coal  cannot  be 
received  at  and  carried  from  that  station  at  the  same  price  as 
from  East  Providence,  and  that  the  difference  in  the  rates 
given  in  said  tariff  is  not  sufficient  to  cover  the  additional  ex- 
pense and  risk  incurred  by  defendant  in  taking  coal  in  Prov- 
idence instead  of  taking  it  at  East  Providence.  And  defend- 
ant avers  that  all  its  charges  are  just  and  reasonable,  and  that 
the  30,000  ton  provision  is  so,  because  it  says  that  the  benefit 
thereof  is  reciprocal,  inasmuch  as  the  consignee  entitled  to  a 
rebate  under  said  provision  must  have  supplied  all  the  best 
facilities  for  the  speedy  handling  of  coal,  and  thereby  ena- 
bled defendant  to  save  expense  in  handling,  hauling  and  de- 
livering his  coal,  equal  to  the  amount  of  the  rebate,  and  fur- 
ther that  complainant  by  selling  coal  to  the  consignees  may 
entitle  itself  to  such  rebate,  and  therefore  is  not  in  any  sense 
injured  or  discriminated  against  by  said  provision. 

The  case  was  heard  on  evidence  taken  in  the  main  orally 
at  the  hearing,  and  we  find  the  facts  to  be,  that  Mr.  Henry  C. 
Clark, the  senior  member  of  the  complaining  firm,  many  years 
ago  established  a  coal-yard  and  wharf  in  the  city  of  Provi- 
dence and  on  Providence  river,  to  be  used  in  connection  with 
the  transportation  of  coal  over  the  road  of  defendant ;  that 
the  cost  of  real  estate  and  improvements  for  that  purpose 
has  been  a  quarter  of  a  million  of  dollars ;  that  the  complain- 
ing firm  is  now  in  the  possession  and  occupancy  of  all  the 
said  real  estate  and  improvements  for  the  purposes  of  its  said 
business ;  that  the  said  coal-yard  and  wharf  is  a  considera- 
ble distance  from  the  freight  station  of  defendant,  and  could 
only  be  reached  by  cars  over  rails  laid  by  defendant  along 
the  streets,  with  the  co-operation  of  said  Henry  C.  Clark  and 
by  consent  of  the  city  authorities  ;  that  the  city  authorities 
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idence  respectively  to  Valley  Falls  was  made  sixty  cents,  to 
Lonsdale  the  first  station  above  it  was  sixty-five  cents,  but  to 
the  stations  further  on  a  difference  was  made  in  favor  of  the 
coal  shipped  from  East  Providence,  which  difference  to  all 
towns  beyond  the  Rhode  Island  line  was  made  ten  cents  per 
gross  ton.  The  rate  to  Worcester  by  the  East  Providence 
line  was  fixed  at  one  dollar  a  ton.  Complainant  endeavored 
without  avail  to  secure  a  change  in  this  tariff  which  should 
place  Providence  and  East  Providence  on  the  same  footing, 
and  also  to  have  the  offer  of  discount  withdrawn  ;  that  offer 
being  thought  to  give  the  dealer  at  Worcester,  who  had  the 
benefit  of  the  offer  in  1886,  an  advantage  which  would  pre- 
clude complainant  doing  a  profitable  business.  The  margin 
for  profit  in  wholesale  dealings  in  coal  is  now  very  small,  and 
may  be  stated  at  from  ten  to  fifteen  cents  per  ton. 

From  the  facts  as  here  found,  the  first  question  of  import- 
ance that  arises  concerns  the  offer  by  defendant  of  a  ten  per 
cent,  discount  to  any  person,  firm  or  corporation,  who  within 
any  one  year  shall  receive  consignments  of  coal  aggregating 
30,000  tons  at  any  one  station.  The  complainant  insists  that 
this  is  unreasonable  discrimination,  while  defendant  on  the 
other  hand  justifies  the  offer  as  a  reasonable  measure  of  pol- 
icy in  its  business. 

We  have  seen  above  that  the  published  tariff  undertakes  to 
state  the  ground  or  consideration  on  which  the  offer  is  made. 
It  is  "for  the  purpose  of  making  quick  dispatch  of  the  coal 
cars"  of  defendant  ;  and  the  public  is  told  that  "  quick  dis- 
patch" is  to  be  construed  an  immediate  unloading  of  coal  on 
its  arrival  at  destination.  The  defendant  gave  evidence  that 
this  immediate  unloading  of  cars  was  important,  but  this  is 
so  obvious  that  the  evidence  was  scarcely  necessary.  It  was 
entirely  admissible,  therefore,  that  the  defendant  should  make 
some  regulation,  or  adopt  some  decisive  measure,  to  ensure 
the  quick  dispatch  which  seems  to  have  been  in  mind  in  mak- 
ing the  offer. 

When,  however,  we  look  at  the  terms  of  the  offer,  we  per- 
ceive immediately  that  though  the  purpose  may  be  to  facili- 
tate quick  dispatch,  the  offer  is  neither  expressly  nor  by  any 
necessary  implication  made  conditional  on  the  quick  dispatch 
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being  facilitated.  It  seems  to  be  expected  that  the  parties 
who  accept  the  offer  will  be  prompt  in  unloading  the.  coal ; 
but  they  are  put  under  no  obligation  to  do  so  by  the  terms  of 
the  offer,  and  their  legal  duty  in  that  regard  would  therefore 
be  no  greater  than  that  of  any  other  consignee  receiving  coal 
over  the  road.  No  promise  of  quick  dispatch  is  exacted  ;  no 
performance  is  made  imperative.  The  authorities  of  the  road 
in  making  the  offer  appear  to  have  expected  and  assumed, 
that  any  customer  of  the  road  to  the  extent  indicated  would, 
as  a  matter  of  course  and  in  his  own  interest,  make  quick  dis- 
patch, and  that  the  attaching  to  the  offer  of  any  condition  to 
that  effect  would  be  altogether  unnecessary.  They  therefore 
attached  none.  Such  being  the  case,  it  follows  that  any  cus- 
tomer of  the  road  who  should  become  consignee  to  the  ex- 
tent specified  would  thereby  perform  the  only  condition  on 
which  the  offer  is  based,  so  that  whether  the  expectation  of 
quick  dispatch  was  or  was  not  realized,  he  would  be  entitled 
to  claim  the  rebate.  No  failure  in  immediate  unloading  would 
be  an  answer  to  a  claim  for  the  discount,  when  the  discount 
had  been  offered  upon  another  and  distinct  condition  which 
had  been  fully  performed. 

The  answer  of  the  defendant  no  more  than  the  published 
tariff,  shows  an  understanding  on  the  part  of  the  railroad 
•officials  that  the  offer  of  discount  is  conditional  on  quick  dis- 
patch. By  that  pleading  we  are  told  that  "  the  consignee 
entitled  to  a  rebate  under  said  provision  must  have  supplied 
all  the  best  facilities  for  speedy  handling  of  coal,"  but  it  is 
not  pretended  or  intimated  that  the  offer  requires  this,  or 
that  anything  more  than  the  interest  of  the  consignee  and 
the  requirements  of  convenience  in  his  business  are  relied 
upon  to  secure  this  result.  Whether  the  result  is  secured  or 
not,  the  promise  is  left  to  stand  on  the  single  condition  of 
quantity  ;  and  when  the  quantity  is  reached,  the  promised 
discount  is  by  the  terms  of  the  offer  due.  And  this  very  re- 
markable consequence  might  possibly  follow  if  several  per- 
sons should  endeavor  to  earn  fche  discount,  namely,  that  while 
u  consignee  who  had  received  the  necessary  quantity,  but 
had  been  blamably  negligent  in  unloading,  might  then  de- 
mand and  receive  the  rebate,  another  who  had  endeavored 
to  reach  the  quantity  but  had  fallen  somewhat  short,  but  who 
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all  the  year  had  been  prompt  and  punctilious  in  making  quick 
dispatch,  could  have  no  benefit  whatever  from  complying 
with  the  only  consideration  on  which  the  rebate  is  professed- 
ly supported,  and  for  which  it  purports  to  be  offered. 

It  is  very  manifest  from  this  statement,  and  from  the  illus- 
tration given  of  what  might  naturally  happen,  that  the  pre- 
tended consideration  is  purely  imaginary,  and  the  promise 
of  a  discount,  so  far  as  regards  the  consideration  on  which 
it  purports  to  be  based,  is  deceptive  and  misleading.  The 
published  tariff  is  calculated  and  intended  to  lead  the  public 
to  suppose  that  the  offer  is  based  upon  a  consideration  of 
quick  dispatch.  But  in  fact  the  quick  dispatch  has  no  neces- 
sary connection  with  the  offer  ;  it  is  put  forth  as  something 
confidently  expected  because  of  the  offer,  but  is  not  required 
or  insisted  upon.  The  defendant  has  therefore  failed,  both 
in  its  published  tariff  and  in  its  answer,  to  show  any  ground 
on  which  its  offer  can  be  supported ;  the  mere  expectation  of 
a  quick  dispatch,  while  at  the  same  time  such  dispatch  is  not 
required,  being  no  ground  whatever. 

*li  we  look  into  the  evidence  with  a  view  to  satisfy  our- 
selves whether  any  such  offer  of  discount  could  reasonably 
and  lawfully  have  been  made  on  an  express  condition  of 
quick  dispatch,  we  shall  have  no  difficulty  in  perceiving 
that  any  such  conditional  offer  would  have  had  neither  jus- 
tice nor  reason  in  support  of  it.  The  evidence  in  the'  case 
shows  beyond  question,  what  indeed  common  observation 
Avould  teach  us  without  other  proof,  that  a  party  receiving  a 
much  smaller  quantity  than  30,000  tons  can  comply  with  a 
condition  of  quick  dispatch,  as  promptly,  fully  and  completely 
as  can  any  larger  dealer.  If  therefore  a  discount  were  to  be 
offered  in  order  to  insure  quick  dispatch,  a  discrimination 
which  should  so  limit  the  offer  that  a  part  of  those  who 
could  and  might  desire  to  accept  it  would  be  excluded  from 
its  benefits,  would  for  that  very  reason  be  unjust  and  inde- 
fensible. The  discount  in  this  case  must  consequently  be 
held  supportable  neither  on  the  published  offer,  nor  on  the 
statement  in  the  answer,  nor,  so  far  as  the  consideration  stated 
is  concerned,  on  the  evidence ;  and  unless  some  other  sup- 
port can  be  found  for  it,  it  must  be  adjudged  illegal. 

On  the  argument  an  effort  was  made  to  uphold  the  dis- 
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crimination  on  a  consideration  of  quantity  merely  ;  the  con- 
signee who  should  receive  more  than  30,000  tons  in  a  year 
at  any  one  station  being  likened  to  a  purchaser  of  goods  at 
wholesale,  and  the  consignee  who  received  a  lesser  amount 
being  compared  to  a  purchaser  at  retail.  It  was  said  that  a 
distinction  in  price  is  universally  made  as  between  these  two 
classes  of  customers,  and  that  the  distinction  would  be  as 
reasonable  in  the  case  of  purchasers  of  railroad  service  as  in 
that  of  purchasers  of  cloths  or  lumber. 

One  difficulty  with  this  argument  is  that  it  is  an  after- 
thought. The  defendant  has  publicly  selected  the  ground 
on  which  it  will  base  the  discrimination  proposed,  and  has 
published  it  in  a  paper  required  from  it  by  law  for  the  purposes 
of  general  information.  It  would  be  entirely  admissible  for 
defendant  to  change  its  ground  in  making  a  new  offer,*  but 
the  offer  now  under  consideration  must  stand  or  fall  on  the 
ground  selected  for  it. 

But  if  this  defendant  should  attempt  to  make  a  new  offer 
based  upon  quantity  merely,  the  analogy  between  the  case 
and  that  of  wholesale  and  retail  purchasers  of  merchandise 
would  not  be  found  to  be  very  close.  The  wholesale  dealer 
is  allowed  concessions  in  prices,  because  his  transactions  in 
proportion  to  the  amount  purchased  are  fewer  in  number, 
they  take  less  of  the  time  and  attention  of  the  seller,  and  it 
costs  him  very  much  less  to  make  them.  It  is  perfectly  rea- 
sonable that  these  facts  should  be  taken  into  account  in  mak- 
ing bargains.  But  there  is  no  certainty,  and  scarcely  any 
probability,  that  the  dealer  who  receives  30,000  tons  of  coal 
at  some  one  station  within  a  year  will  make  his  business  cost 
less  to  the  railroad  company  in  proportion  to  quantity  than 
the  dealer  who  receives  25,000  tons  only,  or  20,000,  or  half 
that  quantity.  Indeed  the  selection  of  30,000  tons  as  the  test 
of  what  should  be  considered  wholesale  business  would  ob- 
viously be  purely  arbitrary,  as  also  would  be  the  naming  of 
any  other  considerable  quantity  ;  say  5,000,  or  15,000,  or 
50,000.  The  selection  of  any  one  of  these  quantities  could 
().•  defended  on  the  distinction  between  wholesale  and  retail 
dealings  as  logically  if  not  as  plausibly  as  that  of  any  other  ; 
and  the  evidence   in   this  cts<'   shows  that  the   defendant  in 


PROVIDENCE  COAL  CO.  V.  PROVIDENCE  &  WORCESTER  R.  R.  CO.  117 

years  past  has  based  its  offer  of  discount  on  a  receipt  of  con- 
signments much  below  the  30,000  tons  now  required.  The 
quantity  named  last  year  was  20,000  tons  ;  so  that  on  the 
argument  now  advanced,  what  was  wholesale  last  year  is  re- 
tail this. 

A  distinction  in  rates  as  between  car  loads  and  smaller 
quantities  is  readily  understood  and  appreciated ;  but  no  such 
distinction  is  made  in  this  offer,  and  a  customer  of  the  road 
who  should  receive  all  his  coal  by  car  load,  or  even  by  train 
load,  would  be  excluded  if  he  fell  short  in  quantity.  And 
some  possible  results  of  the  offer  might  be  utterly  inconsist- 
ent with  considerations  acted  upon  in  wholesale  trade.  If  a 
consignee,  for  example,  earns  the  rebate  by  receiving  30,000 
tons  at  a  station  to  which  the  freight  is  a  dollar  a  ton,  he 
pays*  but  $27,000  for  the  transportation,  but  his  rival  at  the 
same  place,  who  reaches  to  29,000  tons  only,  must  pay  for  a 
less  service,  presumptively  accomplished  at  less  cost,  and 
which  is  of  less  value  to  him,  $2,000  more.  Such  a  result 
could  not  possibly  be  defended.  The  one  consignee  would 
be  a  wholesale  dealer  as  much  as  the  other,  and  common 
sense  would  pronounce  unhesitatingly  that  if  the  larger  charge 
for  carrying  the  smaller  quantity  was  reasonable,  the  discount 
to  the  other  dealer  must  be  without  any  just  or  reasonable 
support. 

But  when  a  question  of  rebates  or  discounts  is  under  con- 
sideration, it  might  be  misleading  to  consider  them  in  the 
light  of  the  principles  which  merchants  act  upon  in  the  case 
of  wholesale  and  retail  transactions.  There*is  a  very  manifest 
difficulty  in  applying  those  principles  to  the  conveniences 
which  common  carriers  furnish  to  the  public  ;  a  difficulty 
which  springs  from  the  nature  of  the  duty  which  such  car- 
riers owe  to  the  public.  That  duty  is  one  of  entire  imparti- 
ality of  service.  The  merchant  is  under  no  corresponding 
duty,  and  may  make  his  rules  to  suit  his  own  interest,  and 
discriminate  as  he  pleases.  There  is  no  occasion  to  enlarge 
upon  this  now. 

A  discrimination  such  as  the  offer  and  its  acceptance  by 
one  or  more  dealers  would  create,  must  have  necessary  tend- 
ency to  destroy  the  business  of  small  dealers.     Under  the 
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evidence  in  the  case  it  appears  almost  certain  that  this  de- 
struction must  result ;  the  margin  for  profit  on  wholesale 
dealings  in  coal  being  very  small.  The  discrimination  is, 
therefore,  necessarily  unjust  within  the  meaning  of  the  law. 
It  cannot  be  supported  by  the  circumstance  that  the  offer  is 
open  to  all ;  for  though  made  to  all,  it  is  not  possible  that  all 
should  accept.  Moreover  in  testing  such  a  discrimination 
we  must  consider  the  principle  by  which  it  must  be  sup- 
ported ;  and  the  principle  which  would  support  a  30,000  ton 
limitation  would  support  one  of  50,000  or  100,000  equally 
well  ;  the  quantity  named  would  be  arbitrary  in  any  case. 
It  might  easily  be  made  so  high  as  practicably  to  be  open 
to  the  largest  dealer  only.  A  railroad  company  if  allowed 
to  do  so  might  in  this  way  hand  over  the  whole  trade  on  its 
road  in  some  necessary  article  of  commerce  to  a  single  dealer; 
for  it  might  at  will  make  the  discount  equal  to  or  greater 
than  the  ordinary  profit  in  the  trade  ;  and  competition  by 
those  who  could  not  get  the  discount  would  obviously  be 
then  out  of  the  question.  So  extreme  a  case  would  not  how- 
ever be  needful  to  show  the  inadmissibility  of  such  a  dis- 
count as  is  here  offered  ;  the  injustice  would  be  equally 
manifest  if  several  dealers  instead  of  one  were  able  to  accept 
the  offer.  A  railroad  company  has  no  right,  by  any  discrim- 
ination not  grounded  in  reason,  to  put  any  single  dealer — 
whether  a  large  dealer  or  a  small  dealer — to  any  such  des- 
tructive disadvantage. 

In  what  is  said  above  we  do  not  mean  to  be  understood  as 
intimating  that  defendant  is  not  saved  something  in  cost  and 
in  labor  by  having  the  coal  carried  by  it  received  in  large 
quantities  by  single  consignees.  On  the  contrary  we  readily 
agree  that  its  service  for  large  dealers  is  somewhat  less  in 
proportion  to  quantity  of  freight  transported,  than  is  the  liko 
service  performed  for  small  dealers.  We  also  agree  that  de- 
fondant  may  therefore  seem  to  have  an  interest  in  restricting 
Its  dealings  so  far  as  possible  to  large  dealers.  But  this  is 
an  interest  that  can  only  be  consulted  and  aoted  upon  in 
strict  subordination  to  the  rules  of  law;  and  one  of  the  most 

important  of   those   rules    is,  that,    in    any  discrimination    be- 

o  dealers,  justice,  if  not  a  paramount  consideration  shall 
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at  least  be  kept  in  view.  The  carrier  cannot  regard  its  own 
interests  exclusively — if  it  could,  it  might  at  pleasure,  by 
methods  easily  available,  drive  all  small  dealers  off  its  line, 
and  center  the  whole  trade  in  a  few  hands.  The  state  of 
things  that  would  result  might  be  altogether  for  its  interest 
and  convenience,  since  it  would  then  have  fewer  customers 
to  deal  with  and  fewer  transactions  for  the  same  aggregate 
trade  ;  but  the  wrong  would  be  flagrant.  The  case  suggested 
is  more  extreme  than  the  one  before  us,  but  the  wrong  is 
sufficiently  palpable  here.  And  without  further  comment  on 
this  branch  of  the  case,  it  will  be  sufficient  to  repeat,  that 
when  the  defendant  makes  an  offer  of  discount  or  rebate 
based  on  the  30,000  ton  limit,  the  limitation  is  unreason- 
able and  unlawful,  because  necessarily  resulting  in  unjust 
discrimination.  There  is  nothing  in  the  showing  in  this 
case  to  justify  the  fixing  of  a  limitation  as  the  ground  of 
rebate  at  any  specified  quantity,  and  therefore,  if  the  dis- 
count is  paid  to  one  dealer,  the  payment  will  be  evidence  of 
the  right  of  all  other  dealers  to  a  like  and  proportionate 
discount. 

A  further  question  of  importance  concerns  the  difference 
in  defendant's  rates  on  coal  shipped  to  stations  on  its  main 
line  from  Providence  and  East  Providence  respectively.  The 
facts  important  to  an  understanding  of  this  question  are,  that 
defendant's  road  was  first  constructed  from  Providence 
through  Valley  Falls  to  Worcester,  and  that  complainant 
at  very  great  expense  to  its  members  provided  itself  with 
land  and  all  necessary  requirements  for  carrying  on  exten- 
sive dealings  in  coal  near  the  terminus  of  defendant's  road 
in  Providence,  and  by  co-operation  with  it,  secured  tracks 
into  its  yards  and  to  its  dock.  But  defendant's  accommoda- 
tions at  Providence  were  limited  and  could  not  be  enlarged 
unless  at  great  expense  ;  the  city  authorities  it  is  said  were 
disposed  to  interpose  obstacles  to  such  use  of  the  city  streets 
for  railroad  service  as  was  essential,  and  defendant  found  it 
necessary  to  construct  a  new  line  from  Valley  Falls  to  East 
Providence  where  ample  accommodations  were  secured,  and 
where  its  business  could  be  more  conveniently  and  cheaply 
conducted.     The  distance  from  Providence  to  Valley  Falls  is 
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six  miles,  and  from  East  Providence  seven.  Coal  trains  are 
made  up  at  Valley  Falls  of  loaded  cars  brought  from  Provi- 
dence and  East  Providence  without  distinction.  By  the 
published  tariff  the  rate  upon  coal  from  Providence  and  from 
East  Providence  respectively  to  Valley  Falls  is  the  same  ; 
sixty  cents  per  gross  ton  ;  and  it  is  also  made  the  same  to 
Lonsdale  which  is  the  first  station  above.  But  to  all  stations 
above  Lonsdale  a  higher  charge  is  made  from  Providence 
than  from  East  Providence  ;  the  difference  after  the  State 
line  is  crossed  being  in  every  case  ten  cents  a  gross  ton. 
This  difference  is  very  important  to  complainant,  and  neces- 
sarily very  prejudicial. 

It  is  very  evident  that  if  it  is  fair  and  reasonable  for  de- 
fendant to  make  the  charge  on  coal  to  Valley  Falls  from  the 
two  termini  the  same,  there  can  be  no  justification  for  mak- 
ing different  rates  to  the  stations  beyond,  based  on  the  fact 
that  the  coal  comes  from  one  terminus  rather  than  from  the 
other.  The  fact  that  a  part  of  the  coal  taken  from  Valley 
Falls  to  Worcester  was  first  received  by  defendant  at  Provi- 
dence, and  another  part  at  East  Providence,  does  not  in  any 
degree  affect  the  cost  or  the  value  of  its  service  in  transport- 
ing it  from  Valley  Falls  on,  and  a  discrimination  in  rates 
from  Valley  Falls  based  upon  the  fact  that  the  coal  had 
come  from  the  one  terminus  instead  of  the  other  would  have 
no  reason  and  no  justice  to  support  it.  The  defendant  might 
as  well  discriminate  on  the  ground  of  the  coal  having  come 
from  different  mines  or  different  dealers.  The  discrimination 
made  by  the  defendant's  published  tariff  is  therefore,  pre- 
sumptively at  least,  without  justification. 

It  is  claimed  by  defendant,  however,  that  the  additional 
cost  of  doing  its  business  at  Providence  over  the  cost  at  East 
Providence  is  sufficient  fully  to  support  the  difference  made 
in  rates,  and  that  the  fact  of  defendant  making  no  difference 
at  Valley  Falls  and  Lonsdale  cannot  preclude  its  making 
them  al  other  points.  Passing  over  this  last  point  for  the 
present  as  not  being  one   neressaril y  requiring   a.  decision    at 

this  time,  we  are  of  opinion  that  defendant  does  not  justify 
th<  making  of  the  additional  charge  at  any  station. 
The  Providence  line  was  first  built,  and  complainant  at 
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very  large  expense  and  in  co-operation  with  the  defendant 
lias  put  itself  in  position  to  transact  its  business  there.  De- 
fendant, I  of  inconvenienceswhich:^  would escape,  has 
constructed  a  new  line  and  established  a  new  station  where 
the  inconveniences  will  be  less.  Its  policy  now  is  to  force  the 
coal  business  as  much  as  possible  over  the  new  line.  We 
have  no  doubt  its  own  convenience  will  thereby  be  consulted 
and  the  cost  of  its  business  somewhat  reduced,  but  there  is 
no  evidence  before  us  which  would  justify  us  in  finding  that 
the  additional  charge  upon  the  coal  received  at  Providence  is 
only  a  fair  equivalent  for  the  additional  cost.  On  the  con- 
trary we  think  the  increased  rate  is  imposed  more  from  policy 
than  out  of  regard  to  additional  cost. 

But  we  think  also  that  under  all  the  circumstances  it  is 
not  admissible  for  defendant  to  impose  upon  its  patrons  at 
Providence,  whose  investments  for  business  with  it  were  made 
before  the  East  Providence  line  was  constructed,  an  addi- 
tional charge  because  of  the  inconveniences  attending  the 
transaction  of  its  business  at  that  station,  and  for  which  they 
are  in  no  way  responsible.  These  inconveniences  are  inci- 
dent to  a  situation  which  it  is  unfortunate  the  defendant  is 
unable  to  relieve  ;  but  they  cannot  justify  differences  in  rates 
which  will  force  or  tend  to  force  the  Providence  dealers  out 
of  business. 

As  regards  the  Providence  business  we  think  the  obligation 
of  defendant  is  not  different  now  from  what  it  would  have 
been  had  it  constructed  for  its  own  convenience  a  branch 
road  into  some  other  part  of  the  same  city.  If,  for  example, 
it  had  established  a  new  freight  station  in  Providence,  in 
order  that  it  might  have  more  ample  yards,  and  thus  secure 
greater  facilities  for  its  business,  it  would  not  have  been  ad- 
missible that  upon  its  shipments  to  points  which  were  prac- 
tically the  same  distance  from  each  station,  and  accessible 
from  each,  a  difference  in  rates  should  be  charged  when  the 
service  was  worth  no  more  to  its  customers,  and  when  the  rea- 
sons for  having  the  two  stations  concerned  its  own  conven- 
ience exclusively.  But  the  establishment  of  a  second  station 
in  this  case,  though  in  another  municipality,  and  requiring 
several  miles  new  line  to  reach  it,  was  also  in  the  nature  of  a 
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local  convenience  in  its  own  business,  and  should  be  so  con- 
sidered in  the  making  of  rates  to  points  reached  from  both 
stations. 

Complainant  insists  that  defendant  should  pay  the  cost  of 
hauling  the  coal  from  the  wharf  to  defendant's  freight  sta- 
tion in  Providence.  But  we  do  not  think  this  can  be  re- 
quired. It  seems  that  defendant  did  this  formerly,  but  with- 
out any  contract  obligation  to  that  effect  ;  and,  probably, 
only  by  way  of  encouraging  complainant  in  building  up  a 
considerable  trade.  But  what  it  did  for  a  time  as  a  favor  or 
by  way  of  encouragement,  it  might  discontinue  at  pleasure. 
There  could  be  nothing  in  the  nature  of  a  binding  usage 
about  it. 

Our  general  conclusion  is,  that  complainant  is  entitled  to 
the  relief  indicated  on  the  first  two  grounds  of  complaint 
above  considered,  but  not  on  the  third.  Order  will  be  en- 
tered accordingly. 

In  this  opinion  all  concur. 


THE  TBADEKS  AND  TBAVELEES'  lOTON  v.  THE 
PHILADELPHIA  AND  BEADING  BAILBOAD 
COMPANY  AND  OTHEBS. 

July  15  and  July  25, 1887. 

The  Commission  has  no  jurisdiction  to  compel  railroad  companies  to  make 
arrangements  whereby  commercial  travelers  or  others  will  bo  allowed  as 
passengers  to  take  an  extra  allowance  of  baggage  without  extra  charge, 
in  consideration  of  some  guaranty  against  liability. 

The  fact  that  contracts  to  that  effect  are  outstanding  will  not  give  the  Com- 
mission authority  to  compel  their  observance ;  the  power  to  do  so  not 
having  been  conferred  upon  the  Commission  by  statute. 

Abel  Crook,  L.  A.  Burritt  and  R.  P.  Hbyt,  for  complainant. 
F.  -A  Gowen,  A.  II.  O'JSrien,  If.  S.  Drinker  and  F,  II.  Jan- 
vii  /■,  for  defendants. 

REPORT   AND   OriNION   OF   COMMISSION. 

Bragg,  ( 'ommissioner : 

The  petition  in  this  proceeding  was  filed  on  the  21st  day 
of  May,  1SS7.     If  avers  that  the  petitioner  was  incorporated 
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under  the  general  laws  of  the  State  of  New  York  in  the  year 
1884.  That  the  object  and  purpose  of  the  corporation  is  to 
provide  for  the  loss  or  injury  to  baggage  by  creating  a  con- 
tingent fund  for  that  purpose,  known  as  the  Traders  and 
Travelers'  Indemnity  Fund,  and  by  means  of  registration  to 
prevent  the  loss  of  baggage,  or  in  case  of  its  loss  to  provide 
imeans  for  tracing  it  more  quickly  and  with  less  difficulty  than 
exists  under  the  system  commonly  in  use  among  the  rail- 
roads. It  avers  that  the  petitioner  contracted  with  the  Inter- 
national Baggage  Register  Company  for  the  purpose  of  pro- 
viding for  a  certain  protection  against  loss  of  baggage  cov- 
ered by  said  indemnity  fund,  and  that  this  registry  system  is 
of  great  value  to  the  railroads  of  the  United  States.  It  avers 
that  the  railroads  have  been  asked  to  grant  an  additional  al- 
lowance of  one  hundred  and  fifty  pounds  of  free  baggage  for 
passengers,  covering  their  baggage  with  a  registry  and  in- 
demnity certificate  issued  by  the  Traders  and  Travelers"' 
Union,  which  releases  the  railroads  from  all  liability  for  loss 
or  injury  to  such  baggage.  That  the  benefits  to  railroads 
from  such  registration  are  the  release  from  all  responsibility 
for  loss  or  injury  to  baggage  covered  by  the  indemnity  insur- 
ance, as  secured  for  the  railroads  through  a  contract  made 
by  the  railroads  with  the  petitioner,  and  the  increase  of  their 
business ;  that  such  an  arrangement  was  made  in  January, 
1886,  between  the  Lehigh  Valley  Railroad  Company  and  the 
Philadelphia  and  Reading  Railroad  Company  ;  that  in  con- 
sequence of  these  arrangements,  many  travelers  have  cover- 
ed their  baggage  with  indemnity  certificates  of  the  petitioner 
in  order  to  secure  the  additional  allowance  of  free  baggage. 
That  the  issue  of  these  indemnity  certificates  is  not,  and 
has  not  been,  confined  to  any  one  or  more  classes  of  travel- 
ers, but  is,  and  has  been,  open  to  all  who  desire  to  avail  them- 
selves of  their  advantages.  That  on  March  26th,  1887,  the 
Philadelphia  and  Reading  Railroad  Company  notified  peti- 
tioner that  it  would  refuse  to  honor  any  indemnity  certificates 
issued  after  April  1st,  1887  ;  but  that  all  certificates  issued 
prior  to  receipt  of  the  notice  would  be  honored  until  they 
expired  ;  that  the  issue  of  such  notice  was  caused  by  the 
Philadelphia  and  Reading  Railroad   Company's  interpreta- 
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• 
tion  of  the  act  entitled  "An  Act  to  Regulate  Commerce ;"  that 
the  Philadelphia  and  Reading  Railroad  Company  intended  to 
honor  the  certificates  issued  prior  to  April  1st,  1887,  and  in- 
structed its  baggagemen  so  to  do.  That  the  Lehigh  Valley 
Railroad  Company  has  discontinued  its  arrangement  with  the 
petitioner,  and  has  instructed  its  baggagemen  not  to  honor 
indemnity  certificates  issued  prior  to  April  1st,  1887  ;  that 
the  Lehigh  Valley  Railroad  Company  discontinued  this  ar- 
rangement in  consequence  of  the  belief  that  its  continuance 
is  prohibited  by  the  act  entitled  "An  Act  to  Regulate  Com- 
merce." That  on  April  11th,  1887,  the  petitioner  requested 
the  Interstate  Commerce  Commission  to  interpret  the  law  on 
this  subject ;  that  on  or  about  April  30th,  1887,  the  Lehigh 
Valley  Railroad  Company  filed  a  petition  against  the  Phila- 
delphia and  Reading  Railroad  Company  for  the  purpose  of 
securing  an  interpretation  of  the  law  on  this  point.  That  on 
May  11th,  1887,  petitioner  was  notified  by  the  Philadelphia 
and  Reading  Railroad  Company  that  it  would  refuse  to  rec- 
ognize the  indemnity  certificates  issueti  prior  to  April  1st, 
1887.  That  this  action  taken  by  the  Philadelphia  and 
Reading  Railroad  Company  was  to  induce  the  Lehigh  Valley 
Railroad  Company  to  withdraw  its  complaint  against  the 
Philadelphia  and  Reading  Railroad  Company,  so  as  to  pre- 
vent an  interpretation  of  the  law  by  the  Interstate  Commerce 
Commission. 

That  the  Philadelphia  and  Reading  Railroad  Company  re- 
quested the  Lehigh  Valley  Railroad  Company  to  withdraw  this 
complaint  ;  that  such  withdrawal  would  still  leave  the  ques- 
tion in  suspense;  and  that  such  withdrawal  will  prove  injuri- 
ous to  the  interest  of  the  petitioner  and  others ;  that  there 
are  now  in  existence  a  number  of  baggage  indemnity  certifi- 
cates thai  will  not  expire  until  various  dates  between  now  and 
March  24th,  1888,  and  that  the  result  of  the  refusal  to  recog- 
nize such  certificates  on  the  part  of  the  Philadelphia  and 
Reading  Railroad  Company  and  the  Lehigh  Valley  Railroad 
Company,  will  cause  serious  injury  to  holders  of  such  certifi- 
cates and  fco  fehe  interests  of  petitioner. 

On  fche  LOth  of  June,  L887,  each  of  the  defendants  filed  its 
answer  fco  fche  complaint. 
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In  its  answer,  the  Philadelphia  and  Beading  Bailroad 
Company  admits  the  incorporation  of  the  petitioner  and  the 
objects  of  that  incorporation  as  stated  in  the  petition  ;  and 
that  the  petitioner  has  created  a  contingent  fund  known  as 
the  Traders  and  Travelers'  Baggage  Indemnity  Fund ;  and 
that  on  or  about  November,  1885,  petitioner  entered  into  a 
contract  with  the  National  Baggage  Begistry  and  Manufac- 
turing Company  mentioned  in  its  petition,  to  act  as  its  agent; 
and  also  that  the  railroads  of  the  United  States  had  been  re- 
quested by  the  petitioner  to  co-operate  with  it,  and  to  grant 
an  additional  free  allowance  of  one  hundred  and  fifty  pounds 
of  baggage  to  each  passenger  who  participated  in  the  indem- 
nity fund,  provided  for  loss  or  injury  to  baggage,  and  who 
should  file  with  the  petitioner  a  power  of  attorney  granting  a 
release  to  all  railroads  and  transportation  lines,  contracting 
with  petitioner  for  free  baggage  to  the  extent  of  one  hundred 
and  fifty  pounds  over  the  ordinary  allowance,  on  the  presen- 
tation of  the  baggage  indemnity  certificate  of  the  Traders 
and  Travelers'  Union.  It  further  admits  that  the  considera- 
tion for  such  action  on  the  part  of  the  railroads  was  the  con- 
tinuance of  the  registration  and  release  of  the  responsibility 
for  the  loss  or  injury  to  such  baggage  through  the  contract 
thus  made.  It  does  not  admit  that  the  registry  system,  men- 
tioned in  the  petitioner's  complaint,  is  one  that  is  of  great 
value  to  the  railroads  of  the  United  States,  and  that  it  en- 
ables them  to  identify  the  passenger  with  his  baggage,  and 
in  various  ways  prevents  irregularities,  and  increases  the  effi- 
ciency and  revenue  of  their  baggage  department.  It  does 
not  admit  that  in  consequence  of  the  alleged  arrangement 
between  petitioner  and  defendants,  that  many  travelers  in 
various  parts  of  the  country  have  availed  themselves  of  its 
advantages  and  have  covered  their  baggage  with  the  indem- 
nity certificates  of  the  petitioner  in  order  to  secure,  the  ad- 
ditional free  allowance  of  one  hundred  and  fifty  pounds  of 
baggage.  It  does  not  admit  that  the  advantages  claimed  by 
the  petitioner  have  not  been  confined  or  restricted  to  any 
one  class  of  travelers,  or  to  the  members  of  any  one  or  more 
organizations,  or  that  they  have  been  open  to  all  who  de- 
sired to  avail  themselves  of  the  same.     It  does  admit  that 
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on  April  11th,  1887,  petitioner  addressed  a  communication  to 
the  Interstate  Commerce  Commission  requesting  an  interpre- 
tation of  the  law,  and  that  the  Commission  replied  that  no 
decision  could  be  given  without  an  actual  case  in  controvers}\ 
It  admits  that  the  arrangement  claimed  in  the  petition  was 
made  by  the  petitioner  with  the  Lehigh  Valley  Railroad 
Company  by  its  leased  lines  in  January,  1886 ;  and  it  admits 
that  the  Lehigh  Valley  Railroad  Company  issued  a  circular 
dated  April  1st,  1887,  in  which  its  agents  were  instructed  to 
allow  but  one  hundred  and  fifty  pounds  of  free  baggage  un- 
der any  conditions.  It  does  not  admit  that  the  Lehigh  Val- 
ley Railroad  Company  claims  that  its  discontinuance  of  that 
arrangement  is  caused  entirely  by  the  belief  that  its  contin- 
uance is  prohibited  by  the  act  entitled  an  Act  to  regulate 
Commerce.  It  admits  that  the  arrangement  claimed  to  have 
been  made  in  the  petition  by  and  between  the  petitioner  and 
the  Philadelphia  and  Reading  Railroad  Company  and  its 
leased  lines,  as  stated  in  circular  No.  40  dated  January  13th, 
1886,  was  made  by  or  with  the  Philadelphia  and  Reading 
Railroad  Company,  but  avers  that  it  was  made  with  the  re- 
ceivers of  that  company,  and  further  avers  that  it  was  never 
consummated  by  any  contract  or  agreement  in  writing  be- 
tween the  parties  thereto,  but  also  avers  that  its  continuance 
for  any  definite  period  of  time  was  never  agreed  upon.  It  de- 
nies that  the  Philadelphia  and  Reading  Railroad  Company, 
on  the  26th  day  of  March,  1887,  notified  petitioner  that  it 
would  refuse  to  honor  any  indemnity  certificate  issued  after 
April  1st,  1887,  but  that  all  certificates  issued  prior  to  the 
receipt  of  such  notice  should  be  honored  until  they  expired, 
but  states  that  this  notice  was  issued  by  the  receiver  of  the 
Philadelphia  and  Reading  Railroad  Company,  and  that  it 
believes  thai  this  was  due  to  the  belief  of  such  receiver  that 
{!]«•  honoring  of  indemnity  certificates  was  contrary  to  the 
provisions  <>i*  the  aet  of  Congress  referred  to,  known  as  the 
interstate  Commerce  Law.  II  admits  the  filing  of  a  petition 
to  the  Interstate  Commerce  Commission  by  the  Lehigh  Val- 
ley Railroad  Company  as  chavged  in  the  complaint.  It  ad- 
mits thai  Hm-  Philadelphia  and  Reading  Railroad  Pompany 
requested  the  Lehigh  Valley  Railroad  Company  to  withdraw 
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its  petition  from  before  the  Interstate  Commerce  Commission, 
but  says  that  it  was  not  notified  as  to  what  the  object  of  the 
petition  was,  and  denies  that  in  making  such  request  of  the 
Lehigh  Valley  Railroad  Company  to  withdraw  said  petition 
from  before  the  Interstate  Commerce  Commission,  it  intend- 
ed to  prevent  an  interpretation  of  the  law  upon  the  point 
raised  by  that  complaint. 

It  admits  that  the  withdrawal  of  the  petition  of  the  Lehigh 
Valley  Railroad  Company  will  still  leave  the  question  to  be 
determined  in  suspense.  It  does  not  admit  that  such  with- 
drawal of  the  petition  of  the  Lehigh  Valley  Railroad  Com- 
pany from  before  the  Interstate  Commerce  Commission  would 
prove  injurious  to  the  interests  of  the  petitioner,  or  injurious 
to  the  interests  of  the  general  public  concerned  in  the  ques- 
tion ;  and  it  does  not  admit  that  there  are  now  in  existence  a 
number  of  baggage  indemnity  certificates  that  will  not  expire 
until  various  dates  between  now  and  March  24th,  1888,  and 
that  the  result  of  a  refusal  to  recognize  these  certificates  on 
the  part  of  the  Philadelphia  and  Reading  Railroad  Company 
and  the  Lehigh  Valley  Railroad  Company,  will  be  the  cause 
of  serious  injury  to  the  interests  of  those  holding  such  certifi- 
cates, as  well  as  to  the  interests  of  the  petitioner,  and  may 
render  petitioner  liable  to  action  and  litigation  by  the  hold- 
ers of  such  certificates  claiming  breach  of  performance  of  the 
conditions  thereof. 

The  answer  of  the  Lehigh  Valley  Railroad  Company  ad- 
mits the  incorporation  of  the  petitioner  as  alleged  in  the  pe- 
tition, the  objects  of  its  incorporation,  the  creation  of  the 
contingent  fund,  known  as  the  Traders  and  Travelers'  Bag- 
gage Indemnity  Fund,  and  the  contract  between  the  petition- 
er and  the  National  Registry  and  Manufacturing  Company 
to  act  as  its  agents,  made  about  November,  1885,  as  alleged 
in  the  petition.  It  further  admits,  as  alleged  in  the  petition, 
that  the  railroads  of  the  United  States  have  been  requested 
by  the  petitioner  to  co-operate  with  it,  and  to  induce  the 
registration  and  indemnification  of  baggage  and  granting  an 
additional  free  allowance  of  150  pounds  of  baggage  to  each 
passenger  as  alleged  in  the  petition.  It  further  admits  that 
the  consideration  for  such  action  on  the  part  of  the  railroads, 
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in  the  registration  and  release  of  responsibility  for  the  loss 
or  injury  to  such  baggage  through  the  contract  made  with 
petitioner.  It  neither  admits  nor  denies  the  averments  of 
the  petition  in  relation  to  the  great  value  of  the  registry  sys- 
tem to  the  railroads  of  the  United  States  ;  or  that  many 
travellers  in  various  parts  of  the  country  have  availed  them- 
selves of  its  advantages  and  covered  their  baggage  with  the 
indemnity  certificates  of  the  petitioner,  in  order  to  secure 
the  additional  free  allowance  of  150  pounds  of  baggage  ;  or 
that  such  advantages  as  are  afforded  by  it  have  not  been  con- 
fined or  restricted  to  anyone  or  more  classes  of  travelers, 
or  to  members  of  any  one  or  more  organizations,  but  are  and 
have  been  open  to  all  who  desired  to  avail  themselves  of  the 
same.  It  admits  that  on  January  15th,  188G,  it  issued  circu- 
lar No.  fourteen  of  that  date,  which  amongst  other  things 
recognized  the  certificates  of  the  petitioner  for  free  baggage 
to  the  extent  of  300  pounds,  but  says  that  the  arrangement 
with  petitioner,  in  consequence  of  which  the  circular  was 
issued,  was  a  verbal  one  between  certain  officers  or  agents  of 
that  company,  and  was  not  for  any  specific  duration  or  term, 
and  denies  that  the  alleged  printed  contract  marked  "  D," 
attached  to  the  petition,  was  executed  by  the  defendant.  It 
admits  that  on  the  26th  of  March,  1887,  the  Philadelphia  and 
Reading  Railroad  Company  notified  petitioner  that  it  would 
refuse  to  honor  any  indemnity  certificates  issued  after  April 
1st,  1887,  but  would  honor  all  certificates  issued  prior  to  the 
receipt  of  such  notice  until  they  expired,  but  does  not  admit 
that  this  action  was  taken  on  the  part  of  the  Philadelphia 
and  Beading  Railroad  Company  on  account  alone  of  its  in- 
terpretation  of  the  statute  entitled  the  Act  to  Regulate  Com- 
merce. It  admits  that  the  Lehigh  Yalley  Railroad  Company 
issued  the  circular  mentioned  in  the  petition  instructing  its 
agents  t<>  allow  any  passenger  but  150  pounds  of  free  bag- 
under  any  conditions,  and  says  that  it  discontinued  that 

arrangement  with  petitioner  because  it  was  advised  that  such 
arrangement  should  be  discontinued  in  view  of  the  act  of 
Congress  approved  February  4th,  1887,  entitled  au  Act  to 
Regulate  Commerce.  It  admits  the  filing  of  the  petition 
of  April  llth,  L887,  to  the  Enterstate  Commerce  (1<>nnnission 
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by  tlie  petitioner  as  averred  in  the  complaint.  It  admits,  as 
charged  in  the  complaint,  the  tiling  of  petition  by  the  Lehigh 
Valley  Railroad  Company  to  the  Interstate  Commission,  and 
avers  that  alter  the  riling  of  the  petition  the  Philadelphia 
and  Reading  Eailroad  Company  withdrew  the  privileges  of 
holders  of  the  indemnity  certificates  of  the  petitioner ;  that 
no  answers  was  filed  to  said  petition,  and  that  it  was  with- 
drawn by  E.  B.  Byington,  the  general  passenger  agent,  by 
whom  it  was  filed.  It  does  not  admit  that  such  withdrawal 
of  the  petition  would  leave  the  question  to  be  determined 
still  in  suspense,  or  that  it  will  prove  injurious  to  the  inter- 
ests of  the  petitioner  in  this  complaint,  and  injurious  to  the 
interests  of  the  general  public  concerned ;  or  that  there  are 
in  existence  a  number  of  baggage  indemnity  certificates  of 
petitioner  that  will  expire  at  various  dates  between  now  and 
March  24,  1888,  or  that  the  result  of  the  refusal  of  the  de- 
fendant to  recognize  the  certificates  will  cause  serious  injury 
to  those  holding  such  certificates,  as  well  as  to  the  interests 
of  the  petitioner,  and  may  render  petitioner  liable  to  action 
and  litigation  by  holders  of  such  certificates,  claiming  breach 
of  performance  of  the  conditions  thereof.  It  asserts  that  the 
case  stated  by  the  petitioner  does  not  come  within  the  provi- 
sions of  the  act  of  Congress,  entitled  "An  Act  to  Regulate 
Commerce,"  nor  within  the  jurisdiction  of  the  Commission 
thereby  established,  and  prays  that  as  to  it  said  petition  may 
be  dismissed. 

From  admissions  in  the  pleadings  and  from  proofs  before 
us,  we  find  the  facts  material  to  the  determination  of  this 
complaint  to  be,  in  substance,  as  follows  : 

In  the  year  1884  the  Traders  and  Travelers'  Union  (Co- 
operative), of  New  York,  was  incorporated  under  the  laws  of 
the  State  of  New  York.  One  object  of  its  incorporation,  as 
specified  in  its  charter,  #s  to  provide  for  injury  to  or  loss  of 
baggage,  and  for  that  purpose  it  has  created  a  contingent 
fund,  known  as  the  Traders  and  Travelers'  Baggage  Indem- 
nity Fund.  On  or  about  November,  1885,  it  entered  into  a 
contract  with  the  National  Registry  and  Manufacturing  Com- 
pany to  act  as  its  agents,  and  for  the  purpose  of  providing 
protection  against  loss  of  baggage  covered  by  the  said  bag- 
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gage  indemnity  fund.  This  registry  system  is  of  value  to 
railroads  in  enabling  them  to  identify  the  passenger  with  his 
baggage,  and  in  various  ways  to  prevent  irregularities,  and 
to  trace  the  baggage  in  case  of  loss,  and  it  also  holds  the 
railroad  company  harmless  for  the  loss  of  the  baggage,  by 
means  of  the  indemnity  fund  mentioned.  Many  of  the  rail- 
roads of  the  United  States,  prior  to  the  passage  of  the  Inter- 
state Commerce  law,  entered  into  this  arrangement  with  the 
Traders  and  Travelers'  Union.  Among  these  were  the 
Philadelphia  and  Reading  Railroad  Company  and  Lehigh 
Valley  Railroad  Company,  each  of  which  entered  into  such 
an  arrangement  in  January,  1886.  The  terms  of  the  arrange- 
ment provide  that  it  is  open  to  all  who  desire  to  avail  them- 
selves of  it,  and  is  not  confined  merely  to  classes  of  travel- 
lers, or  to  commercial  men,  or  to  members  of  any  one  or 
more  organizations.  By  this  arrangement,  and  in  considera- 
tion of  it,  the  railroad  companies  which  very  generally  al- 
lowed, prior  to  that  time,  baggage  free  of  charge  to  the 
amount  of  150  pounds  to  each  passenger,  increased  this  al- 
lowance to  300  pounds  of  free  baggage  to  each  passenger 
availing  himself  of  this  arrangement. 

After  the  enactment  of  the  Interstate  Commerce  law  the 
Philadelphia  and  Reading  Railroad  Company  and  the  Lehigh 
Valley  Railroad  Company  each  discontinued  this  arrange- 
ment, on  the  ground  that  it  was  in  conflict  with  the  provi- 
sions of  the  law.  Since  the  first  of  April,  1887,  none  of  the 
railroad  companies  of  the  country  have  any  arrangement 
with  the  Traders  and  Travelers'  Union  for  the  allowance  of 
300  pounds  of  free  baggage  as  provided  in  these  certificates, 
but  have  abandoned  that  arrangement  and  now  allow  only 
150  pounds  of  baggage  free  to  each  passenger.  The  certifi- 
cates  mentioned  provide  for  the  transportation  of  baggage 
over  the  railroads  upon  the  terms  ftnd  conditions  above  in- 
dicated. A  cliarge  was  made  of  $3.20  per  annum  to  each 
customer  of  the  Traders  and  Travelers'  Union.  Two  dol- 
lars of  that  amount  went  to  the  indemnity  fund,  and  the 
item  of  twenty  cents  was  for  tli<-  rental  of  the  plates  used  in 
the  registration  of  the  baggage.  The  Traders  and  Tra vel- 
crs'  Union  under  that  system  gave  insurance  on  property  to 
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the  estimated  value  of  $200  on  each  trunk,  and  in  case  of 
loss  the  passenger  would  have  to  prove  his  loss,  the  same  as 
with  any  other  insurance  company,  and  could  recover  the 
amount  actually  lost  not  exceeding  two  hundred  dollars  on 
each  trunk.  This  insurance  covers  loss  by  fire,  collision, 
theft  and,  in  fact,  loss  of  every  character,  and  releases  the 
railroad  company  from  all  liability  absolutely.  The  trunk 
thus  registered  has  a  plate  riveted  to  it,  and  there  is  another 
trunk  plate  with  a  like  number  which  certifies  that  this  trunk 
belongs  to  the  passenger.  Checks  or  cards  are  given  for 
these  trunks,  and  a  report  of  the  trunks  thus  registered  and 
checked  is  made  by  the  baggage-master. 

In  all  these  facts,  which  we  have  carefully  considered, 
there  is  nothing  that  involves  any  question  of  unjust  discrim- 
ination or  extortion,  or  any  other  matter  of  which  we  have 
any  jurisdiction.  If  petitioner  has  contracts  or  business  ar- 
rangements with  defendants  or  others,  by  which  large  num- 
bers of  its  certificates  are  outstanding  in  the  hands  of  hold- 
ers,  and  if  in  any  of  the  matters  related  in  this  evidence  it  has 
been  injured  and  wronged  by  the  defendants,  there  are  courts 
provided  by  law  having  jurisdiction  to  hear  and  determine 
controversies  of  that  character.  The  power  to  enforce  con- 
tracts is  not  one  which  has  been  confided  to  us.  Nor  have 
we  any  general  power,  or  authority,  to  manage  the  business 
of  carriers,  but  only  a  limited  power,  expressly  defined  by 
the  statute,  to  interfere  to  prevent  wrong  and  oppression  in 
specified  cases.  Every  ground  of  our  jurisdiction,  as  defined 
by  the  statute,  relates  directly  or  indirectly  to  the  transpor- 
tation of  persons  and  freight  by  carriers  at  fair  and  reasona- 
ble rates,  and  with  absolute  impartiality  as  to  facilities  and 
accommodations.  In  this  proceeding,  as  in  all  others,  we 
shall  refrain  from  expressing  opinions  upon  matters  that  are 
outside  of  our  jurisdiction,  and  from  entering  into  any  dis- 
cussion of  them.  As  the  evidence  shows  a  case  that  is  not 
within  our  jurisdiction,  and  upon  which  we  can  give  no  re- 
lief, the  petition  is  dismissed. 

In  this  opinion  all  concur. 
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BURTON  STOCK  CAR  COMPANY  v.  CHICAGO,  BUR- 
LINGTON AND  QUINCY  RAILROAD  COMPANY 
AND  OTHERS. 

Juue  31,  22,  23  and  July  25. 

Complainant  is  manufacturer  and  owner  of  a  patent  stock  car,  designed  for 
the  transportation  of  cattle  and  other  live  stock  in  a  less  cruel  way  than 
they  are  now  transported,  and  with  less  loss  by  shrinkage.  It  is  cus- 
tomary for  railroad  companies  to  receive  each  other's  cars  as  they  find 
convenient  in  their  business,  and  to  pay  a  uniform  mileage  rate  for  the 
use  thereof.  They  refuse  to  receive  complainant's  cars  and  pay  a  like 
rate.  As  complainant  is  not  a  carrier,  and  such  an  arrangement  with 
it  would  not  be  reciprocal  but  one-sided,  it  is  not  unjust  discrimination 
on  their  part  to  refuse  to  make  it. 

Whether  the  charge  made  by  defendants  for  transporting  the  cars  of  com- 
plainant is  excessive  is  left  undecided ;  the  evidence  on  that  branch  of 
the  case  being  unsatisfactory. 

B.  F.  Butler  and  C.  E.  Barker ',  for  complainant. 

Wirt  Dexter,  Win.  Brown,  E.  C.  Perkins,  Dillon,  Swayne 
db  Blair,  Burton  Hanson,  G.  C.  Greene,  S.  Shellabarger,  II. 
II.  Poppleton,  Young  dh  lightman,  Strong  c£  Mossman,  and 
J,  W.  Carey,  for  the  several  defendants. 

REPORT  AND   OPINION   OF  COMMISSION. 

Walker,  Commissioner. 

The  above-entitled  cause  has  been  heard  upon  complaint, 
answers,  and  proofs.  The  Burton  Stock  Car  Company  com- 
plains against  the  Chicago,  Burlington  and  Quincy  Railway 
Company  ;  Chicago  and  Alton  Railway  Company  ;  Union 
Pacific  Railway  Company;  Lake  Shore  and  Michigan  South- 
ern Railway  Company;  Cleveland,  Columbus,  Cincinnati 
and  Indianapolis  Railway  Company;  Chicago,  Burlington 
Mid  Northern  Railway  Company  ;  Hannibal  and  St.  Joseph 
Railway  Company;  Missouri  Pacific  Railway  Company; 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company;  and 
the  Burlington  and  Missouri  River  Railway  Company ;  al- 
leging, in  substance,  that  it  owns  a  large  number  of  cars 
designed  for  and  adapted  to  the  humane  transportation  of 
live  stock,  for  the  use  of  which  over  a  hundred  railroad 
companies  pay  complainant  a  mileage  of  three-quarters  of 
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a  cent  per  mile  per  car,  which  is  alleged  to  be  a  customary 
mileage  paid  by  all  railroad  companies  for  the  use  of  cars 
of  other  railroad  companies  and  owners  of  cars;  while  the 
defendants  refuse  to  pay  this  mileage,  and  also  demand  for 
the  transportation  of  live  stock  in  the  Burton  cars  a  charge 
additional  to  the  tariff  rate  for  carrying  live  stock  in  ordin- 
nary  cars,  at  the  rate  of  120  per  cent,  of  said  tariff  rate  on 
Burton  cars  thirty  feet  in  length,  increased  three  per  cent. 
for  each  additional  foot  or  fraction  of  a  foot  of  length.  The 
refusal  to  pay  said  mileage  and  said  extra  charge  upon  the 
live  stock  carried  in  the  Burton  cars  are  alleged  to  constitute 
unjust  discrimination  and  extortion,  forbidden  by  sections 
1,  2,  and  3  of  the  Act  to  Regulate  Commerce. 

There  is  no  charge  that  the  defendant  companies  or  any 
of  them  refuse  to  receive  and  haul  the  complainant's  cars, 
but  the  complaint  is  directed  solely  to  the  refusal  to  pay 
mileage  and  to  the  extra  charge  made  shippers,  as  above 
stated. 

The  complaint  concludes  as  follows  : 

"And  said  Burton  Stock  Car  Company  prays  that  it  may 
be  relieved  from  such  unjust  discrimination,  and  that  said 
railroad  companies  may  be  enjoined  and  restrained  from 
making  any  extortionate  demands  and  charges,  and  that 
said  railroad  companies  may  be  ordered  to  haul  and  operate 
the  cars  of  the  Burton  Stock  Car  Company  on  the  same  terms 
and  conditions  as  they  operate  their  own  and  the  cars  of 
other  railroads,  individuals,  and  private  companies,  and  that 
they  may  also  be  ordered  to  report  and  account  to  said  Bur- 
ton Stock  Car  Company  for  such  mileage  as  has  been  earned 
in  the  past  or  may  be  earned  in  the  future  over  the  several 
lines  referred  to,  by  the  cars  of  the  said  Burton  Stock  Car 
Company,  and  for  such  further  relief  as  may  be  deemed  just 
and  proper  by  your  honorable  board." 

The  answer  of  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company  admits  the  payment  of  mileage,  at  the  rate 
stated,  to  other  roads  and  owners  of  cars  for  the  use  of  their 
cars  running  on  its  lines,  but  says  that  the  character  of  said 
cars  and  the  conditions  under  which  they  are  used  are  to- 
tally different  from  the  cars  of  complainant  and  the  condi- 


134  INTERSTATE   COMMERCE   COMMISSION    REPORTS. 

tions  of  their  operations ;  so  that  the  failure  to  pay  a  like 
mileage  on  the  Burton  cars  is  in  no  way  a  discrimination  or 
an  infraction'  of  law.  It  sets  forth  the  facts  in  detail  which 
are  alleged  to  constitute  a  difference  in  circumstances,  and 
claims  that  the  character  of  the  Burton  cars  is  such  that 
they  are  not  available  for  return  freight  and  have  to  be 
hauled  back  empty,  which  fact  is  given  as  the  reason  for  the 
additional  charge  made  to  shippers  in  those  cars.  And  it 
says  that  all  palace  stock  cars,  similar  to  those  of  complain- 
ant, owned  by  it  or  other  persons  or  corporations,  are  treated 
alike,  no  mileage  being  paid  to  any  of  them,  and  the  same 
tariff  being  enforced  ;  and  asserts  that  the  payment  of  mile- 
age to  complainant  would  be  a  discrimination  against  the 
owners  of  like  cars. 

The  answer  of  the  Chicago,  Bock  Island,  and  Pacific  Bail- 
road  Company  is  similar,  stating  facts  more  fully  as  to  its 
ownership  of  cars  sufficient  to  perform  all  requirements  of 
transportation  of  live  stock,  and  the  method  of  interchange 
of  cars  among  railroad  companies.  It  says  that  prior  to 
April  5th  last  five  cents  per  mile  was  charged  for  hauling  the 
Burton  and  other  improved  stock  cars  when  empty,  and  that 
the  present  charge  of  an  increased  percentage  on  the  con- 
tents of  the  car  was  understood  to  be  made  at  the  desire  of 
the  complainant  in  place  of  the  former  charge  for  hauling 
back  empty  cars. 

The  answer  of  the  Union  Pacific  Railroad  Company, 
among  other  things,  submits  that  it  is  not  under  any  legal 
obligation,  either  at  common  law  or  by  statute,  to  receive 
and  fcansport  over  its  road  the  trains,  cars,  and  vehicles  of 
private  parties  and  corporations  not  operating  railroads  and 
not  exchanging  passenger,  freight,  or  other  cars  as  common 
carriers. 

The  answer  of  the  Lake  Shore  and  Michigan  Southern 
Railroad  Company,  among  other  things,  denies  that  it  is 
under  any  obligation  whatever  to  employ,  receive,  transport, 
or  haul  said  petitioner's  cars  and  pay  said  complainant  com- 
pensation or  mileage  therefor  ;  that  it  owes  complainant  no 
duty  or  obligation  to  use  or  employ  its  cars  ;  that  complain- 
ant is  not  a  shipper  of  live  stock,  but  merely  the  owner  of 
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certain  cars  which  it  seeks  to  compel  defendant  to  hire  and 
use  in  place  of  suitable  and  proper  cars  which  defendant  now 
owns,  and  claims  the  right  to  select  its'own  agencies,  means, 
and  equipment  for  transacting  its  own  business. 

The  answer  of  the  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Railway  Company  also  denies  that  it  owes  any 
duty  to  complainant  or  to  any  private  corporation  to  receive 
or  haul  its  cars  in  the  absence  of  a  special  contract  to  do  so ; 
that  it  has  the  right  to  select  cars  as  it  pleases,  and  exclude 
all  others  for  which  similar  advantages  are  claimed,  and  to 
make  exclusive  agreements  to  that  end. 

The  other  answers  are  similar  in  effect,  and  need  not  be 
noticed  in  detail. 

The  facts  found  by  the  Commission  are  as  follows  : 

The  complainant  is  one  of  several  corporations  which  own 
cars  fitted  up  especially  for  the  transportation  of  live  stock, 
and  lease  them  to  shippers  for  that  purpose.  There  is  an 
increasing  public  demand  for  cars  of  this  character.  The 
chief  advantage  claimed  for  such  cars  is  in  the  fact  that  live 
stock  can  can  be  fed  and  watered  while  the  train  is  moving, 
avoiding  the  evils  attendant  upon  unloading  at  stock-yards 
for  that  purpose. from  time  to  time  during  the  trip,  which  is 
required  by  the  Revised  Statutes  of  the  United  States,  sec- 
tions 4386-4390,  in  case  of  cattle  carried  in  ordinary  cattle- 
cars.  In  complainant's  cars  the  cattle  also  stand  side  by 
side,  partially  separated  from  each  other  while  in  transit. 
The  Burton  cars  have  been  in  use  since  1883.  Eighty-six 
are  now  running  and  one  hundred  more  building.  Some  of 
the  devices  embraced  in  their  construction  are  protected  by 
patents  which  the  complainant  owns.  The  Burton  care  are 
of  various  lengths,  viz.,  34,  36,  38,  and  42  feet.  They  have 
been  built  as  long  as  46.6  and  51  feet,  but  no  more  of  these 
lengths  are  now  contemplated.  Ordinary  cattle-cars  were 
formerly  28  and  30  feet  long.  There  is  a  tendency  of  late 
to  increase  their  length  to  34  feet,  in  order  to  enable  them  to 
carry  two  lengths  of  16-foot  lumber,  and  many  of  them  now 
are  30  feet  and  over.  Some  of  the  defendant  companies  own 
more  than  5,000  cattle-cars  each,  all  of  the  ordinary  con- 
struction, as  to  which  no  substantial  change  has  been  made 
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during  the  last  twenty  years  except  in  improved  running- 
gear  and  adaptation  for  the  carriage  of  other  kinds  of  freight. 
The  Burton  cars  carry  16  cattle  each,  and  are  pam'rmerl  with, 
a  room  in  the  center  for  ^  drover,  with  bunk,  etc. ;  also  a 
large  receptacle  underneath  for  carrying  hay  and  grain. 
The  ordinary  cattle-cars  carry  from  19  to  23  cattle  at  a  load, 
20 or  21  being  a  fair  average  load.  The  Burton  cars  are  some- 
what heavier  than  the  ordinary  cars,  but  not  materially 
heavier  when  loaded.  They  are  well  built  and  safe  cars,  and 
can  be  hauled  in  any  orindary  freight  train.  They  are  owned 
by  complainant  company,  which  rents  them  to  shippers  at 
the  uniform  rate  of  2J-  cents  per  mile  run.  The  shippers 
pay  the  railroad  charges  in  addition. 

Railroad  companies  exchange  cars  with  each  other  at  a 
uniform  rate  of  J  of  a  cent  per  mile  run,  paid  upon  the  bal- 
ance of  mileage  for  or  against  each  company,  as  adjusted 
periodically.  Some  railroad  companies,  about  one  hundred, 
as  stated  by  complainant's  treasurer,  treat  the  cars  of  the 
Burton  Stock  Car  Company  in  the  same  manner  as  the  cars 
of  other  roads  so  far  as  the  payment  of  f  of  a  cent  per  mile 
car  service  is  concerned  ;  these  roads  are  chiefly  in  the  East 
All  of  the  defendant  roads  refuse  to  pay  anything  to  com- 
plainant by  way  of  car  service.  Prior  to  April  5th,  1887, 
most  of  the  defendant  roads  charged  five  cents  per  mile  for 
hauling  special  cattle  cars  when  empty,  and  when  loaded 
the  ordinars  rates  to  the  shipper  of  the  stock.  All  loaded 
cattle  cars  are  charged  for  at  the  estimated  average  weight 
of  the  ordinary  car  load,  so  that  16  cattle  in  a  Buriin  car 
pay  fake  same  freight  as  20  or  21  cattle  in  an  ordinary  car. 

On  April  5th,  1887,  a  revised  classification  was  put  in 
force  by  the  Western  Classification  Committee,  acting  for  an 
association  of  which  all  the  defendants  except  the  Lake 
Shore,  and  Michigan  Southern  Railroad  Company  and  the 
Cle\<  land,  Columbus,  Cincinnati,  and  Indianapolis  Railroad 
Company  are  members,  in  which  the  following  rule  appears  : 

"  Live  stock  in  car  loads,  carrier's  risk,  class  2. 

'•  Note.  Live  stock  transported  in  special  <>r  palace  live- 
stock cars,  not  the  property  of  railway  companies,  will  be 

chai  -Hows:    J  ji  ears  not  exceeding   30  feet   in  length, 
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internal  measurement,  120  per  cent,  of  tariff  rates  ;  for  each 
additional  foot  or  fraction  thereof  in  excess  of  30  feet  in 
leii'vt!i  internal  measurement  an  additional  cha'r"<Te  of  ^  Der 
cent,  per  foot,  or  fraction  thereof,  will  be  made. 

For  example,  live  stock  in  a  palace  car  36  feet  in  length, 
internal  measurement,  will  be  charged  138  per  cent,  of  tariff 
rate  ;  live  stock  in  a  palace  car  40  feet  in  length,  internal 
measurement,  Will  be  charged  150  per  cent  of  tariff  rate.  It 
being  optional  with  any  railway  company  to  receive  car 
exceeding* 34  feet  in  length." 

This  rule  is  still  in  force.  The  Chicago  and  Alton  Kail- 
road  Company  did  not  accept  the  Western  classification  in 
this  respect,  but  provided  by  a  circular  dated  May  'JO,  1887, 
for  a  charge  of  5  cents  per  mile  on  empty  cars,  and  for  or- 
dinary tariff  rates  on  cattle  in  special  cars  of  30  feet  in  length; 
over  30  and  not  exceeding  33  feet,  10  per  cent,  additional ; 
and  a  further  charge  of  3  per  cent,  for  each  foot  or  fraction 
thereof,  above  33  feet. 

The  extra  charge  to  shippers  in  the  Western  classification, 
above  quoted  was  intended  to  be  in  lieu  of  the  former  charge 
of  5  cents  per  mile  for  hauling  back  empty  cars,  and  was  ad- 
opted after  a  suggestion  of  one  of  the  officials  of  complainant 
to  the  effect  that  the  public  objected  to  paying  tariff  rates 
and  5  cents  additional  mileage  for  the  empty  cars,  and  that 
it  would  be  better  to  put  it  in  the  form  of  a,  percentage  on 
the  tariff.  The  Commission  do  not  understand,  however, 
that  complainant  thereby  acceded  to  the  justice  of  either 
charge,  but  merely  that  it  preferred  the  one  method  to  the 
other  in  case  an  additional  charge  was  to  be  enforced^ 

The  traffic  in  live  stock  upon  the  roads  leading  from  the 
West  to  Kansas  City,  Chicago,  and  St.  Louis  is  almost  wholly 
East-bound,  the  West-bound  shipments  being  chiefly  of  fine 
stock  for  breeding  purposes.  It  is  a  matter  of  material  im- 
portance to  the  railroads  to  be  able  to  get  return  loads  upon 
cattle  cars  going  back  from  those  cities  to  the  West.  The 
chief  opportunities  for  back  loading  are  found  in  lumber, 
steel  rails,  and  ties.  Lumber  cannot  conveniently  be  loaded 
in  the  Burton  cars.  Steel  rails,  also,  cannot  be  taken  upon 
those  cars,  but   are   at  times  loaded  in  ordinary  cattle  cars 
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through  doors  placed  at  the  ends  for  that  purpose.  Practi- 
cally the  special  stock  cars  are  not  available  for  back  loading 
to  any  considerable  extent  upon  the  roads  of  the  defendant 
companies. 

Upon  the  foregoing  facts  one  question  largely  discussed  by 
counsel  was  as  to  whether  a  railroad  company  is  by  law  re- 
quired to  accept  for  transportation  the  cars  of  complainant, 
and  whether  the  Commission  has  authority  to  direct  such 
cars  to  be  so  accepted  when  tendered  in  good  order,  prop- 
erly constructed,  mechanically  correct,  and  loaded  with  live 
stock. 

It  was  argued  by  defendants  that  a  railroad  company  is  not 
bound  to  accept  all  cars  and  other  instrumentalities  of  traffic 
offered  it,  but,  on  the  other  hand,  is  required  by  the  law  to 
provide  for  itself  all  equipment  necessary  for  the  transaction 
of  its  business,  and,  having  done  this,  has  performed  its  duty 
to  the  public  ;  and  also  that  the  "  Act  to  Kegulate  Com- 
merce" contains  no  suggestion  of  a  power  in  the  Commission 
to  decide  upon  the  quality  or  fitness  of  the  equipment  of 
railroad  companies.  It  is  apparently  conceded  that  the  gen- 
eral subject  of  the  safe  and  proper  operation  of  railroads  is 
within  the  power  of  State  legislatures  and  of  Congress  to 
regulate  within  their  respective  spheres  of  jurisdiction  ;  a 
large  part  of  the  duties  conferred  upon  some  of  the  existing 
State  railroad  commissions  is  in  the  supervision  of  such 
matters,  extending  to  the  safety  of  bridges  and  roadway  as 
well  as  of  rolling  stock  and  other  instrumentalities  and  con- 
veniences used  in  transporting  persons  and  property.  But 
it  is  claimed  that  the  supervision  of  interstate  commerce  in 
these  "spects  was  not  contemplated  by  Congress  in  the  act 
under  which  the  Commission  is  organized,  and  that  no  pow- 
ers have  been  conferred  upon  the  Commission  in  that  behalf; 
11i,il  the  act  regulates  the  transportation  of  property,  which 
is  called  commerce,  but  that  the  subject  of  procuring  ade- 
quate means  for  the  transaction  of  the  business  of  transpor- 
tation is  no!  commerce,  and  is  not  within  the  jurisdiction  of 
I  he  ( lommission. 

On  the  other  hand  the  complainant  insists  that  the  only 
way  to  regulate  commerce  is  by  regulating  the  instrumental- 
I 
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ities  of  commerce,  which  necessarily  includes  power  to  reg- 
ulate the  cars,  bridges,  heating  apparatus,  and  all  other 
means  and  appliances  by  the  use  of  which  interstate  com- 
merce is  carried  on. 

The  complaint,  however,  does  not  allege  a  refusal  by  the 
defendants  or  any  of  them  to  accept  and  haul  complainants' 
cars,  and  the  evidence  does  not  discPose  any  such  refusal. 
On  the  contrary,  the  evidence  clearly  shows  that  most  of  the 
defendants  publicly  announce  the  terms  on  which  live  stock 
offered  for  transportation  in  special  cars  will  be  received  and 
transported.  For  these  reasons  it  is  apparent  that  the  ques- 
tion whether  the  defendants  are  bound  to  receive  complain- 
ants' cars  is  not  presented,  nor  the  question  whether  the  act 
confers  jurisdiction  upon  the  Commission  over  the  instru- 
mentalities of  commerce  ;  and  no  opinion  is  expressed  upon 
those  questions. 

In  view  of  the  general  demand  among  intelligent  shippers 
for  more  satisfactory  although  more  expensive  conveniences 
for  the  safe  and  rapid  transportation  of  live  stock,  it  is  scarce- 
ly conceivable  that  any  railroad  company  will  deliberately 
exclude  from  its  lines  the  improved  stock  cars  which  modern 
invention  has  introduced,  and  which  are  recognized  in  the 
official  tariffs  and  classifications  of  the  carriers. 

The  question  presented  by  the  complaint,  ant\  the  only 
question  properly  to  be  decided  here,  is  whether  the  terms 
upon  which  the  defendants  take  the  special  stock-cars  are 
just  and  reasonable.  This  question  divides  itself  into  two 
branches  : 

First.  Should  the  defendants  be  required  to  pav  three- 
fourths  of  a  cent  per  mile  run  to  the  complainant  by™ay  of 
car  service  ? 

Second.  Is  the  tariff  rate  charged  shippers  for  transporta- 
tion of  live  stock  in  special  stock-cars  a  just  and  reasonable 
rate  ? 

Upon  the  first  question  it  is  admitted  that  the  defendant 
carriers  refused  to  pay  to  the  complainant  mileage  upon  the 
distance  run  by  complainant's  cars  over  their  roads.  This 
refusal  is  claimed  to  be  an  unjust  discrimination  against  the 
complainant. 
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As  is  well  known,  freight  cars  belonging  to  the  different 
railroad  companies  throughout  the  land  are,  to  a  large  ex- 
tent, used  interchangeably.  A  record  of  their  mileage  when 
away  from  home  is  made  the  basis  of  the  payment  of  "  car 
service"  at  the  rate  of  three-fourths  of  a  cent  per  mile.  Of 
course,  if  the  cars  of  a  carrier  are  used  as  much  away  from 
home  as  it  uses  the  cars  of  other  roads  on  its  line,  the  month- 
ly payments  for  car  service  will  be  offset  by  the  amounts  re- 
ceived. This  is  theoretically  the  nature  of  the  transaction,  a 
matter  of  mutual  convenience  which  costs  neither  party  any- 
thing. The  payments  and  receipts  in  any  one  month  could 
not  be  expected  to  exactly  balance,  but  if  each  road  has  cars 
sufficient  for  its  use,  the  result  in  the  long  run  will  be  very 
nearly  equalized.  In  view  of  this  fact  it  is  obvious  that  no 
great  importance  attends  the  making  this  payment  an  exact 
compensation  for  the  use  of  the  cars,  and  it  would  not  be 
fair  to  make  it  the  measure  of  payment  required  to  be  made 
for  the  use  of  cars  hired  from  other  persons. 

The  Burton  Stock  Car  Company  does  not  receive  and  use 
the  cars  belonging  to  other  carriers  and  there  is  no  possible 
mutuality  in  this  respect,  such  as  exists  between  carriers  ex- 
changing cars  in  the  ordinary  way.  The  Burton  Stock  Car 
Company  is  in  no  sense  a  "  connecting  line,"  entitled  to 
equal  facilities  for  interchange  of  traffic  under  the  provisions 
of  the  second  paragraph  of  section  three  of  the  "  Act  to 
Regulate  Commerce."  Its  counsel  insists  that  it  is  not  a 
common  carrier.  When  freight  is  tendered  to  defendants  in 
loaded  cars  by  other  carriers  they  have  the  option  to  take  the 
car  or  ta  reload  the  freight  into  their  own  cars,  and  the  latter 
course  is  often  pursued  when  the  cost  of  unloading  is  less 
than  the  car  service  for  the  proposed  trip.  The  fact  that 
carriers  interchange  cars  with  one  another  in  the  manner  and 
on  the  terms  above  stated  does  not  entitle  the  complainant 
to  claim  that  it  is  unjustly  discriminated  against,  by  a  refu- 
sal  to  pay  it  the  same  rate  which  carriers  adopt  as  the  basis 
in  adjusting  their  cm-  service  accounts  with  each  other.  The 
claim  of  the  Burton  Car  Company  Eor  payment  by  the  rail- 
road companies  for  the  use  of  their  ears  is  matter  of  con- 
tract and  agreement  between  the  parties,  so  far  as  the  proofs 


BURTON  STOCK  CAR  CO.  Y.  CHICAGO,  ETC.,  R.  R.  CO.  141 

before  us  show,  which  does  not  present  the  feature  of  unjust 
discrimination.  It  seems  that  some  carriers  find  the  u«e  of 
Burton  cars,  or  of  other  improved  stock  cars,  to  be  a  service 
desired  and  demanded  by  the  public,  and  are  willing  to  con- 
cede to  the  complainant  a  reasonable  payment  for  such  use. 
80  long  as  the  carriers  have  no  like  cars  in  their  own  equip- 
ment, upon  which  live  stock  can  be  watered  and  fed  without 
unloading,  there  is  apparent  justice  in  making  such  compen- 
sation. But  complainant,  which  charges  and  receives  from 
the  public  two  and  a  half  cents  per  mile  for  the  use  of  its 
cars,  is  not  in  a  position  which  entitles  it  to  demand  an  ad- 
ditional payment  of  three-fourths  of  a  cent  per  mile  from  the 
carrier  upon  the  ground  that  the  carriers  pay  that  sum  to 
each  other  upon  exchanging  cars  under  the  circumstances 
above  stated,  and  that  their  refusal  to  pay  the  same  sum  to 
complainant  is  an  unjust  discrimination.  Nor  is  any  ground 
apparent  upon  which  such  a  payment  can  be  ordered  by  this 
Commission. 

The  other  ground  of  complaint  is  that  the  charge  made  to 
shippers  of  live  stock  by  the  Burton  cars  is  too  high. 

The  extra  charge  provided  for  in  the  western  classification 
is  justified  by  the  carriers  upen  the  ground  that  the  cars  have 
to  be  taken  empty  to  the  point  where  they  are  to  be  loaded, 
or  returned  empty  from  the  point  where  they  are  unloaded, 
while  ordinary  cattle  cars  are  more;  susceptible  of  being  load- 
ed in  both  directions  and  are  often  so  loaded  in  fact.  This 
was  explained  in  detail  in  respect  to  the  Chicago,  Burlington 
and  Quincy  railroad,  upon  which  a  large  proportion  of  the  rail- 
road company's  cattle  cars  are  used  in  both  directions. 

It  appears  to  the  Commission  that  the  expense  of  iauling 
complainant's  cars  in  one  direction  unloaded,  as  compared 
with  the  greater  ability  to  load  back  the  ordinary  cattle  cars 
in  use  by  the  defendants,  and  the  fact  that  a  large'percentage 
of  the  ordinary  cattle  cars  are  so  back-loaded  upon  the  long 
hauls  of  the  western  roads  is  a  consideration  which  justifies 
a  difference  in  charge  against  shippers  who  prefer  to  hire 
the  improved  stock  cars  for  the  transportation  of  their  live 
stock. 

The  fact  that  cattle  are  transported  in  better  condition  and 
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with  less  shrinkage  in  the  special  cars,  and  on  that  account 
are  worth  more  at  the  end  of  the  journey,  is  not  a  reason 
which  the  carriers  can  properly  make  use  of  as  justifying  an 
increased  charge.  It  is  in  view  of  this  fact  that  the  ship- 
pers pay  2£  cents  per  mile  to  complainant  for  the  use  of 
its  cars ;  and  the  legal  duties  of  carriers  in  respect  to  all 
property  which  they  accept  for  transportation  cannot  be  for- 
gotten. 

Nor  is  the  fact  that  these  special  stock  cars  are  chiefly  used 
for  higher  grades  of  stock  a  proper  ground  for  additional 
charge,  based  upon  the  kind  of  car  employed  in  the  service. 
The  car  is  the  same,  whether  used  for  Morgan  horses  or  Texas 
steers.  Any  addition  to  the  transportation,  based  upon  the 
value  of  the  article  carried,  is,  in  part  at  least,  in  the  nature 
of  an  insurance  premium  paid  for  the  risk,  and  should  be 
applied  to  the  articles  themselves,  and  not  to  the  vehicles  in 
winch  they  are  transported.  This  is  recognized  in  the  amen- 
ded classification  recently  filed  with  the  Commission  by  the 
Joint  Committee  of  the  Trunk  Lines,  in  which  a  maximum 
value  is  given  upon  which  the  tariff  rates  are  based,  and  the 
terms  upon  which  added  liability  will  be  assumed  for  live 
stock  of  more  than  ordinary  value  are  stated  in  detail.  To 
place  an  additional  burden  upon  all  live  stock  carried  in 
special  stock  cars  upon  the  ground  that  such  cars  are  otten 
used  for  fine  stock  having  high  value  is  obviously  unreason- 
aole. 

But  the  question  remains  whether  the  additional  percent- 
ages provided  for  in  the  classification  constitute  a  just  and 
reasonable  charge  to  shippers,  in  consideration  of  the  single 
fact  that  the  special  stock  cars  are  usually  hauled  empty  in 
one  direction.  The  effect  of  this  charge  was  explained  in 
detail  by  the  general  manager  of  the  Chicago,  Burlington  and 
Quincy  railroad  as  follows  : — "The  rate  for  a  car  load  of  cat- 
tle from  the  Missouri  river  is  seventy  dollars  for  a  thirty-foot 
car.  If  sent  in  ;i  Burton  car,  a  thirty-foot  car,  the  charge 
would  In;  seventy  dollars  plus  twenty  per  cent-,.;  that  is  four- 
dollars,  making  eighty-four  dollars,  Now,  that  fourteen  dol- 
lars we  bave  on  tli«'  circular  compensates  us  for  hauling  the 
car  empty  from  Chicago  to  the  Missiouri  river,  a  distance  of 
five  hundred  miles,  and  fourteen  dollars  divided  by  live  hun- 
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dred  is  the  rate  per  mile  we  charge  for  hauling  the  car  out.  It 
is  a  fraction  less  than  three  cents  per  mile." 

This  is  apparently  a  reasonable  explanation  ;  but  other 
facts,  which  appear  by  the  testimony  before  us,  should  be  also 
noted.  As  before  stated  the  shipper  pays  the  full  car  load 
rate,  whatever  be  the  number  of  cattle  in  the  car  ;  thus,  100 
cattle  at  the  Missouri  river  shipped  in  Burton  cars  would 
make  10  car  loads,  at  16  head  per  car,  for  which  the  carrier 
would  receive  $700  freight  money,  at  $70  per  car.  The  same 
160  cattle  shipped  in  ordinary  cars  would  make  but  8  car 
loads,  at  20  head  per  car,  for  which  the  carrier  would  receive 
on  the  same  basis  $560  only.  The  difference  of  $140  is  the 
precise  amount,  according  to  the  witness,  which  compensates 
the  company  for  hauling  10  cars  empty  from  Chicago  to  the 
Missouri  river,  at  $14  per  car.  In  other  words,  the  railroad 
companies  apparently  receive  about  25  per  cent,  more  for 
hauling  the  same  number  of  cattle  in  the  Burton  cars  than  in 
the  common  cars. 

It  is  true  that  the  ten  loaded  Burton  cars  weigh  somewhat 
more  than  the  eight  loaded  common  cars.  It  is  also  true  that 
the  case  stated  by  the  witness,  quoted  above,  showing  an  ex- 
tra charge  of  only  fourteen  dollars  per  car,  was  not  quite  fair, 
for  the  reason  that  the  Burton  cars  are  more  than  thirty  feet 
in  length.  In  the  case  of  a  Burton  car  thirty-four  feet  in 
length  the  extra  charge  on  the  haul  stated  would  be  $22.40  ; 
thirty-six  feet,  $26.60;  thirty-eight  feet,  $30.80 ;  forty-two 
feet,  $39.20.  If  fourteen  dollars,  or  less  than  three  cents  per 
mile,  be  a  fair  charge  for  hauling  a  thirty-foot  empty  car  from 
Chicago  to  the  Missouri  river,  certainly  $39.20,  or  nearly 
eight  cents  per  mile,  is  too  much  for  a  thirty-two  foot  car. 
Still  there  is  some  increased  expense  connected  with  the  in- 
creased length  and  weight  of  the  longer  cars  ;  and  on  the  other 
side,  again,  we  have  the  apparent  fact  that  the  use  of  the 
special  cars  saves  a  certain  amount  of  wear  and  tear  that 
would  otherwise  occur  to  the  cars  of  the  carrier,  not  an  in- 
considerable item  in  a  run  out  and  back  of  a  thousand  miles. 
And  still  again,  the  carriers  urge  that  when  the  special  stock 
cars  are  in  use  their  own  equipment  is  idle  to  a  correspond- 
ing extent,  and  the  investment  which  they  represent  is  un- 
productive. 
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The  case  was  not  presented  to  the  Commissien  with  satis- 
factory precision  upon  this  question  by  either  party.  The 
force  of  the  contest  was  expended  on  the  other  points.  It  is 
not  improbable  that  other  pertinent  considerations  may  ex- 
ist, mention  of  which  was  not  made  in  the  evidence,  and  which 
have  not  occurred  to  the  Commission.  It  was  distinctly 
stated  by  the  complainant's  counsel  that  the  object  of  this 
proceeding  was  not  to  obtain  damages  for  past  overcharges, 
but  to  obtain  a  settled  and  reasonable  rule  for  future  service. 
We  therefore  do  not  now  put  upon  recoi\l  a  rinding  that  the 
charges  last  above  stated  are  unreasonable,  although  we  are 
strongly  impressed  with  the  belief  that  such  maybe  the  case. 
These  suggestions  are  commended  to  the  immediate  attention 
of  the  Western  Classification  Committee,  and  the  case  is  re- 
tained by  the  Commission  for  future  consideration  upon  the 
last  above  question 

In  this  opinion  all  concur. 


ADOLPH    OTTINGEE  v.    THE    SOUTHEBN  PACIFIC 
KAILKOAD  COMPANY. 

July  23,  1887. 

A  complaint  for  unjust  discrimination  under  the  Act  to  Regulate  Commerce 
cannot  be  made  to  embrace  cases  which  occurred  before  the  Act  was 
passed,  even  though  they  be  similar  to  one  which  is  complained  of,  and 
which  arose  afterwards. 

The  Commission  has  a  certain  discretion  to  receive  and  adjudge  complaints 
made  by  parties  who  have  no  interest  in  the  matter  involved.  But 
where  "a  railroad  ticket  broker'1  complained  that  a  party  holding  a 
ticket  not  transferable  by  its  terms,  had  been  refused  a  permission  of 
transfer  which  was  given  to  another,  and  produced  the  affidavit  of  such 
paily  in  proof  of  the  fact,  it  was  held  that  the  party  himself  should 
coin  plain  if  any  one. 

A  prima  facti  ca  e  Of  unjust  discrimination  is  not  shown  by  tho  mere  exhi- 
bition of  two  tickets  for  passage,  one  of  which  the  railroad  company 
hac  permitted  to  be  transferred  and   the  Other  not,  when  tho  two  do  not 

appear  to  be  similar. 

The  compjainant  who   represents   himself  as  a  railroad 

ticket  broker  doing  business  at  San  Francisco  in  tho  State  of 
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California,  complains  of  the  Southern  Pacific  Railroad  Com- 
pany for  unjust  discrimination,  in  violation  of  sections  two  and 
three  of  the  Act  to  Regulate  Commerce.  The  facts  upon 
which  the  complaint  arises  are  in  substance  stated  as  fol- 
lows :  That  on  June  3,  1887,  one  Mrs.  T.  M.  Randolph  was 
owner  of  the  return  portion  of  a  first-class  railroad  ticket 
over  said  railroad,  of  which  a  photographic  copy  is  given  in 
the  petition,  which  said  ticket  was  permitted  to  be  sold  by 
said  Randolph  to  another  person,  through  and  by  virtue  of 
the  authority  of  said  Southern  Pacific  Railroad  Company, 
through  its  authorized  agent,  T.  H.  Goodman,  the  General 
Ticket  and  Passenger  Agent  of  said  company,  who  indorsed 
on  the  reverse  side  of  said  ticket  the  following  :  "  Gooc?  for 
passage  of  Mrs.  Sherwood  if  accompanying  Mrs.  Randolph. 
T.  H.  Goodman,  G.  P.  &  T.  A."  That  on  June  17,  1887,  one 
August  G.  Rommel  was  the  owner  of  a  similar  ticket,  of 
which  a  copy  is  also  given,  and  applied  to  said  agent  for  the 
same  and  like  privilege  granted  to  said  Randolph,  but  said 
company  through  said  agent  refused  it.  It  is  further  stated 
that  said  Rommel  desires  to  sell  his  said  ticket,  and  his  affi- 
davit in  support  of  the  facts  is  appended  to  the  petition. 
The  complaint  further  avers  that  within  two  years  next  last 
past  one  hundred  and  seventy-five  tickets  of  similar  charac- 
ter, sold  by  complainant  to  be  used  for  passage  over  said 
railroad,  have  been,  when  offered  on  the  cars,  seized  and  de- 
stroyed, to  his  great  injury,  for  which  he  demands  damages. 

The  Randolph  ticket,  as  shown  in  the  complaint,  was  a 
ticket  good  for  a  return  over  one  specified  route  if  used  with- 
in thirty  days.  The  return  part  of  the  Rommel  ticket  enti- 
tled the  purchaser  to  choose  one  of  four  routes,  and  to  havo 
a  ticket  issued  in  pursuance  of  the  choice  ;  and  it  did  not 
appear  that  the  route  of  return  had  been  selected,  nor  had 
the  return  ticket  been  obtained  when  the  privilege  of  trans- 
fer was  demanded. 

Walker,  Commissioner,  addressing  the  petitioner's  attor- 
ney by  letter,  said  : 

The  complaint  in  the  case  of  Adolph  Ottingerv.  The  South- 
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em  Pacific  Company  was  duly  received,  and  has  been  consid- 
ered attentively  by  the  Commission.  It  is  returned  with  the 
following  suggestions  : 

The  allegations  commencing  with  the  words  "  That  the 
said  plaintiff  within  the  two  years  next  last  past"  (referring 
to  175  tickets  alleged  to  have  been  purchased  and  sold  by 
complainant,  which  were  seized  when  presented  for  passage) 
should  be  expunged,  as  the  subject  matter  thereof  does  not 
appear  to  be  within  the  jurisdiction  of  the  Commission.  The 
Act  to  Regulate  Commerce  does  not  afford  a  remedy  for 
transactions  which  occurred  before  it  took  effect.  And  the 
transaction  with  Mrs.  Randolph  is  stated  as  having  occurred 
on  June  3d,  1887.  If  the  case  stated  respecting  the  175  al- 
leged tickets  was  the  same,  there  would  be  no  grounds  to 
claim  a  preference  under  the  law  as  to  transactions  prior  to 
that  date.  The  case  stated,  however,  is  not  the  same,  and 
upon  several  grounds  no  prima  facie  case  as  to  those  tickets 
is  presented. 

As  to  the  Rommel  tickets  the  Commission  prefers  that,  if 
Mr.  Rommel  has  a  grievance,  he  should  present  it  in  his  own 
name.  His  affidavit  is  annexed  to  the  petition,  but  the  com- 
plaint is  made  by  a  party  having  no  apparent  interest  in  the 
transaction.  The  Commission  is  given  by  the  law  a  certain 
discretion  in  reference  to  its  investigations,  and  it  has  so 
many  actual  controversies  pending  that  it  cannot  enter  upo: 
the  investigation  of  moot  cases.  A  reasonable  evidence  of 
good  faith  in  the  present  case  would  seem  to  be  the  com- 
plaint of  the  party  said  to  be  injured. 

It  is  proper  to  say  further  that  the  Randolph  ticket  is  un- 
cancelled, and  the  time  for  its  use  has  expired.  It  does  not 
appear  that  the  transferee,  Mrs.  Sherwood,  was  in  fact  trans- 
ported on  it,  but  only  that  Mr.  Goodman  endorsed  it  as 
"good"  for  her  passage  "if  accompanjing  Mrs.  Randolph." 
This  was  apparently  an  act  of  courtesy  which  the  party  did 
not  see  fit  to  make  use  of. 

Nor  are  tin*  Rommel  tickets  similar  in  form  to  the  Ran- 
dolph tickets.  They  have  Dot  reached  the  same  stage.  As 
they  stand  they  are  good  over  four  routes,  and  no  selection 
has  been  made  or  return  ticket  issued. 
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LOUIS    LAKKISON  v.  #HE    CHICAGO  AND  GBAND 
TEUNK  EAILWAY  COMPANY. 

THE  MICHIGAN  CENTEAL  EAILEOAD  COMPANY  v. 
THE  SAME  DEFENDANT. 

Tried  June  15th,1887.—  Decided  July  25,  1887. 

A  railroad  company  that  sells  mileage  tickets  must  sell  them  impartially  to 
all  the  public  who  apply  for  them.  It  is  not  competent  to  sell  them  to 
a  particular  class  of  persons,  e.  g,,  commercial  travelers,  at  lower  rates 
than  are  charged  to  others. 

The  provision  in  the  twenty-second  section  of  the  Act  to  Regulate  Com- 
merce, that  nothing  therein  shall  apply  to  "the  issuance  of  mileage,  ex- 
cursion or  commutation  passenger  tickets,"  while  fully  authorizing  the 
issuance  of  such  tickets,  does  not  relieve  the  carriers  as  to  rates  charged 
from  the  requirements  of  reasonableness  and  impartiality,  which  are 
prescribed  in  respect  to  rates  in  other  parts  of  the  Act. 

The  fact  that  in  the  mileage  tickets  sold  to  commercial  travelers  a  special 
contract  is  inserted  limiting  the  liability  of  the  carrier  will  not  justify 
a  lower  rate  to  such  commercial  travelers  than  is  charged  the  public, 
where  the  offer  of  such  lower  rate  is  not  made  to  all  who  will  accept 
such  special  contract. 

The  fact  that  commercial  travelers  by  their  travel  are  supposed  to  create 
freight  traffic  for  the  roads  is  no  reason  for  giving  them  special  rates  as 
passengers. 

Ashley  Pond,  for  complainants. 
E.  W.  Meddaugh,  for  defendant. 

REPORT   AND   OPINION  OF  THE   COMMISSION. 

Morrison,  Commissioner  : 

In  one  of  these  cases  the  complainant,  Louis  Larrison,  al- 
leges unjust  discrimination  and  neglect  to  publish  fares,  rates 
and  charges  for  mileage  tickets  ;  in  the  other,  unjust  discrim- 
ination is  alleged.  The  two  cases  were,  with  consent  of  the 
parties,  heard  together,  and,  after  investigation  the  facts  are 
found  to  be  as  follows  : 

The  defendant,  being  the  same  in  both  cases,  is  and  was, 
on  the  21st  of  May,  1887,  a  common  carrier  of  passengers 
on  its  railroad  from  Port  Huron,  in  the  State  of  Michigan, 
into  and  through  the  State  of  Indiana  to  the  city  of  Chica- 
go, in  the  State  of  Illinois,  and  was  then  offering  to  sell  and 
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selling,  for  twenty  dollars,  to  the*  class  of  persons  known  as 
commercial  travellers,  mileage  tickets,  entitling  the  holder  to 
transportation  to  the  extent  of  one  thousand  miles  over  its 
.road  between  said  States. 

The  complainant,  Larrison,  having  occasion  to  travel  on 
defendant's  road  between  said  States,  applied  on  the  21st  of 
May,  1887,  at  the  proper  office  of  the  defendant  in  the  city 
of  Detroit,  to  purchase  one  of  said  "  thousand  mile  tickets" 
offering  in  payment  therefor  the  sum  of  twenty  dollars.  The 
defendant  refused  to  sell  this  complainant  such  tickets  for 
less  than  twenty-five  dollars,  alleging  as  a  reason  therefor,  as 
was  the  fact,  that  complainant,  Larrison,  did  not  belong  to 
the  class  of  persons  known  as  commercial  travellers  to  which 
alone  the  defendant  sold  said  tickets  for  the  price  of  twenty 
dollars. 

The  schedule  of  defendant,  kept  in  its  office  in  said  city  of 
Detroit,  purporting  to  show  the  rates,  fares  and  charges  it 
had  established,  and  which  were  in  force  31ay  21,  1887,  did 
not  show  the  rates,  fares  and  charges  which  it  had  estab- 
lished and  were  in  force  for  carrying  passengers  who  pur- 
chased mileage  tickets  which  it  then  kept  and  was  offering 
for  sale  ;  but  since  this  complaint  was  made  defendant  has 
caused  its  schedules  of  rates,  fares  and  charges,  to  be  so 
amended  as  to  show  the  rates  at  which  it  sells  mileage  tickets. 

The  other  complainant,  the  Michigan  Central  Railroad 
Company,  owns  and  operates  a  railroad  extending  from  the 
city  of  Detroit,  in  the  State  of  Michigan,  into  and  through 
the  State  of  Indiana,  to  Chicago,  in  the  State  of  Illinois,  and 
is  a  common  carrier  of  passengers  between  said  States,  and, 
while  the  defendant  was  offering  to  sell  and  selling  to  com- 
mercial travelers  thousand  mile  tickets  for  twenty  dollars  and 
refusing  to  sell  for  less  than  twenty-five  dollars  like  tickets  to 
persons  not  commercial  travelers,  this  complainant  was  sell- 
ing such  thousand  mile  tickets  for  twenty-five  dollars  to  the 
public  generally,  without  discrimination  in  favor  of  any  per- 
son or  class  of  persons.  And  as  Buch  common  carrier  of 
passengers  between  said  States,  this  complainant  and  the  de- 
fendant are  competitors. 

The  answer  of  defendant  admits  the  facts  as  found  abovo, 
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but  avers  that  nothing  alleged  against  the  defendant  compa- 
ny is  in  conflict  with  the  "  Act  to  Regulate  Commerce,"  be- 
cause at  the  date  of  the  passage  of  said  act,  the  railway  com- 
panies of  the  country  generally,  including  the  defendant  and 
the  complainant  companies,  were  and  for  many  years  prior 
thereto  had  been  doing  the  things  now  complained  of;  and 
further  because,  as  defendant  alleges,  "  the  provisions  of  the 
Interstate  Commerce  Law  do  not  apply  to  such  mileage  tick- 
ets, nor,  in  any  respect,  affect  the  sale  thereof." 

The  sale  of  mileage  tickets  at  lower  rates  to  one  person 
than  to  another,  by  railroad  companies  generally,  might  well 
have  been  lawful  before,  and  be  unlawful  after  the  passage  of 
said  law.  Nor  is  the  fact  that  discriminations  in  the  sale  of 
tickets  were  so  made,  conclusive  testimony  that  they  had  the 
sanction  of  law.  Most  of  the  provisions  of  the  Interstate 
Act  but  re-enact  the  common  law  and  supply  some  new,  while 
saving  all  the  old  remedies.  For  unlawful  discriminations 
or  other  wrongs  done  by  common  carriers  now  subject  to  the 
recent  act,  the  courts,  before  the  act,  afforded  the  only  rem- 
edy. In  view  of  remedies  so  to  be  obtained  and  necessarily 
with  much  cost,  great  inconvenience  and  some  vexatious  de- 
lays, it  could  be,  and  no  doubt  it  is  true,  that  discriminations 
against  travelers,  to  the  extent  now  complained  of,  might 
then  have  been  illegal  and  yet  go  unchallenged. 

It  is  not  important  whether,  in  any  view  of  this  case,  it  might 
be  necessary  to  pass  upon  the  State  of  the  law  before  the  pass- 
age of  the  Act,  which  is  not  material  as  the  case  is  presented. 

It  was  made  apparent  in  the  argument,  that  the  defendant 
in  averring  "  the  provisions  of  the  Interstate  Commerce 
Law,  do  not  apply  to  such  mileage  tickets,  nor  in  any  re- 
spect, affect  the  safe  thereof,"  intended  to  and  did,  question 
the  jurisdiction  of  this  Commission,  resting  the  averment  on 
the  twenty-second  section  of  the  act. 

That  section  is  in  the  nature  of  a  proviso,  saving  out  or 
excepting  some  things  not  intended  to  be  embraced  in  the 
provisions  of  the  act,  and  qualifying  or  restraining  its  gene- 
rality as  to  others. 

The  language  of  so  much  of  the  section  as  the  defendant 
relies  upon  to  include  mileage  tickets  among  the  things  taken 
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out  of  the  act,  is  "that  nothing  in  this  act  shall  apply  to  the 
issuance  of  mileage,  excursion,  or  commutation  passenger 
tickets,"  and  includes  excursion  and  commutation  with  mile- 
age tickets. 

The  most  usual  form  of  mileage  tickets  is  the  one  thou- 
sand mile  ticket,  but  the  custom  has  been  to  issue  them  in 
other  and  various  forms,  and  they  may  be  issued  for  any 
given  number  of  miles.  There  is  no  uniform  usage  fixing  the 
form  of  excursion  eg-  commutation  tickets,  or  prescribing  the 
extent  to  which  they  may  be  issued.  The  extent  to  which 
traveling  may  be  done  on  these  three  forms  of  tickets  is  with- 
out limit.  They  can  be  used  in  and  extended  to  the  entire 
passenger  traffic,  or  nearly  one-third  of  the  railroad  business 
of  the  country.  The  first  three  sections  of  the  Act  require 
all  passengers  to  be  carried  for  reasonable  rates  of  fare,  with- 
out undue  preference  or  unjust  discrimination.  The  con- 
struction contended  for  by  the  defendant,  would  take  out  of 
these  sections  all  that  relates  to  passengers,  because  all  may 
ride  on  tickets  to  which,  defendant  insists,  the  act  does  not 
apply.  In  effect  this  would  be  saying,  that,  so  far  as  the 
"  Act  to  Regulate  Commerce"  provides,  charges  for  carrying 
passengers  need  not  be  reasonable  and  just,  nor  without  un- 
reasonable preference,  nor  free  from  unjust  discrimination. 
Certainly  nothing  so  contradictory  as  such  interpretation 
loads  to,  was  intended  by  the  Congress.  The  body  or  enact- 
ing part  of  the  statute  is  generally  considered  as  more  clear- 
ly expressing  what  is  intended  than  the  saving* clause.  The 
language  of  so  much  of  the  twenty-second  section  as  relates 
to  mileage  tickets  is  perfectly  satisfied  by  confining  its  ope- 
ration to  the  issuance,  or  the  act  of  issuing,  or  giving  out 
such  tickets.  It  is  to  this  issuing  or  giving  out,  the  Act  to 
Regulate  Commerce  docs  not  apply  or  prevent,  while  the 
.-.  cms,  conditions  and  circumstances,  upon  which  the  sale  is 
made,  are  subject  to,  and  must  be  in  accordance  with  the  act 
J  i  its  genera]  provisions.  Thus  understood,  the  several  sec- 
of  the  law  are  consistent  with  each  other  and  in  har- 
mony with  i<s  genera]  purposes,  while  the  other  construction 
renders  useless  many  of  its  provisions  affecting  the  carrying 
ill  passengers. 
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Copies  of  the  two  forms  of  mileage  tickets  sold  are  given 
as  part  of  defendant's  anmver,  in  which  answer  it  is  claimed 
that  the  form  of  ticket  which  defendant  now  sells  to  such 
commercial  travelers  constitutes  a  special  contract  between 
defendant  and  the  holders  of  such  tickets,  by  which  defend- 
ant, in  the  transportation  of  such  commercial  travelers,  is  re- 
lieved from  some  part  of  the  liability  under  and  subject  to 
which  it  transports  all  other  passengers  on  its  line  of  road ; 
which  limitatation  of  liability,  defendant  submits  and  claims, 
constitutes  a  good  and  sufficient  reason  for  the  discrimination 
it  makes  in  favor  of  commercial  travelers. 

It  might  be  questioned  to  what  extent  such  an  agreement 
is  binding  on  the  parties,  and  relieves  the  company  from 
common  law  liabilities.  Any  traveler  with  any  baggage  might 
make  such  an  agreement.  Putting  aside  any  question  of  the 
validity  of  such  a  contract,  no  reason  is  assigned,  nor  is  any 
believed  to  exist,  why  only  commercial  travelers  should  be 
permitted  to  enter  into  such  an  agreement.  The  copies  of 
mileage  tickets  show  that  none  others  were  permitted  to  en- 
ter into  it.  The  alleged  release  of  liability  so  made,  does 
not  constitute  a  good  and  sufficient  consideration  for  the  dis- 
crimination made  in  favor  of  commercial  travelers,  but  is  an- 
other evidence  of  discrimination  against  the  general  public. 

It  is  further  claimed  that  commercial  travelers,  as  sales- 
men, represent  wholesale  merchants  and  manufacturers,  for 
whom  they  sell  goods,  thereby  creating  a  large  freight  traffic 
for  the  roads  over  which  they  ride.  And  further  they  con- 
stitute a  distinct  class  of  the  traveling  public,  generally  rid- 
ing short  distances  at  a  time,  and  traveling  very  much  more 
than  other  people. 

The  principle  of  cheaper  rates  at  wholesale,  practiced  by 
merchants  who  in  their  sales  but  consult  their  own  interest, 
is  subject  to  much  modification  when  applied  to  railroads, 
who  owe  a  duty  to  the  public  which  requires  them  to  treat 
their  customers  alike.  Besides,  it  is  not  quite  apparent  how 
one  person  can  travel  "  very  much  more  "  than  another  on  a 
thousand  mile  ticket.  Hiding  short  distances  between,  and 
stopping  off  at  stations  is  an  accommodation  which  makes 
the  ticket  more,  not  less  valuable.  . 
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To  increase  the  quantity  of  railroad  business  in  the  man- 
ner alleged,  traveling  salesmen  mtftt  stimulate  consumption 
and  add  to  the  demand  for  necessaries  and  comforts  of  life. 
Commercial  travelers  are  usually  men  of  such  energy  and 
superior  intelligence  that  they  introduce  into  some  commu- 
ties  articles  useful  and  desirable  earlier  than  such  articles 
might  otherwise  reach  them.  Yet  the  general  intelligence  of 
the  people  is  equal  to  providing  themselves  with  such  luxu- 
ries and  comforts  as  their  means  will  justify.  And  the  repre- 
sentatives of  merchants  are  not  likely  to  sell,  nor  railroads  to 
carry,  more  goods  than  customers  can  pay  for. 

Common  carriers  may  continue  the  issuance  of  mileage 
passenger  tickets,  the  charges  for  which  must  be  reasonable 
and  just  and  free  from  unjust  discrimination  or  unreasonable 
preference. 

Persons  belonging  to  the  class  known  as  commercial  trav- 
elers are  not  privileged  to  ride  over  railroads  at  lower  rates 
than  are  paid  by  other  persons.  Whatever  reasonable  rates 
commercial  travelers  are  made  to  pay,  other  travelers  may  be 
made  to  pay.  To  charge  one  more  than  the  other  is  unjust 
discrimination.  And  this  is  true  whether  tickets  issued  are 
mileage  tickets  or  in  soma  other  form. 

The  refusal  of  the  defendant,  the  Chicago  and  Grand  Trunk 
Railway  Company,  to  sell  the  complainant,  Larrison,  a  thou- 
and-mile  ticket  for  $20,  the  price  at  which  said  company  was 
selling  such  tickets  to  commercial  travelers,  and  the  neglect 
to  publish  rates  at  which  defendant  was  offering  to  sell  mile- 
age tickets,  were  alike  in  conflict  with  the  "Act  to  Regulate 
Commerce." 

In  this  opinion  all  concur. 


RALPH  W.  THATCHER  v.    THE  DELAWARE  AND 
EUDSON  CANAL  COMPANY  AND  OTHERS. 

Heard  July  91— Decided  July  25. 

The  fact  that  railroad  companies  acceptor]  through  shipments  from  Chicago 
to  Boston  -'l  certain  sum  els  their  share  for  the  transportation  of  Uio 
treighl  from  Schenectady  to  Boston,  is  no  ground  for  compelling  thom 
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to  accept  a  like  sum  on  local  shipments  from  Schenectady  to  Boston, 
when  it  appears  that  this  woijftd  be  a  reduction  below  the  rates  made 
from  intermediate  stations  to  Boston,  on  the  same  line,  and  apparently 
c  similar  circumstances  and  conditions. 
Any  order  compelling  such  acceptance  would  bring  the  rates  charged  into 
conflict  with  the  fourth  section  of  the  Act  to  Regulate  Commerce,  unless 
the  roads  should  reduce  the  rates  from  the  intermediate  stations  to  the 
level  of  the  rates  made  from  Schenectady.  But  in  the  absence  of  either 
allegation  or  proof  that  the  rates  from  such  intermediate  stations  are 
excessive,  the  Commission  could  not  require  a  reduction. 

G.  L.  Stedman,  for  complainant.  * 

T.  A  Hamilton  and  G.  A.  Torney,  for  defendants. 

REPORT   AND    OPINION   OF   THE   COMMISSION. 

Schoonmaker,  Commissioner  : 

The  complaint  in  this  case  charges,  in  substance,  that  the 
various  railroad  companies  named  as  defendants,  unjustly 
discriminate  against  the  complainant  by  refusing  to  carry 
grain  and  flour  for  the  complainant  from  Schenectady,  New 
York,  to  Boston  and  other  New  England  points,  at  the  pro- 
portion of  all  rail  rates  from  Chicago  to  Boston  and  the 
other  points  reached  by  through  shipments,  allowed  from 
Schenectady  by  the  joint  tariffs  for  such  through  shipments, 
and  demands  that  all  the  railroads  which  participate  in  the 
traffic  of  through  lines,  which  pass  Schenectady  eastward 
over  the  tracks  of  the  Delaware  and  Hudson  Canal  Company, 
shall  be  required  to  receive  and  forward  from  the  Schenectady 
Elevator,  possessed  and  used  by  complainant,  all  grain  and 
other  merchandise  received  at  said  elevator,  either  by  Canal 
or  railroad,  and  shipped  to  said  elevator  for  the  purpose  of 
being  forwarded  further  east  over  the  routes  of  the  defend- 
ants, and  to  furnish  cars  and  all  needed  facilities  for  trans- 
portation of  grain  ..°eed,  and  flour  from  the  Schenectad}T  Ele- 
vator and  Steam  Mills  to  eastern  points,  and  that  they  ac- 
cept as  compensation  therefor  the  same  amounts  of  money 
they  severally  accept  and  receive  for  similar  service  as  parts 
of  the  through  lines  from  Chicago. 

The  answers,  in  substance,  deny  the  charge  of  discrimina- 
tion, and  aver  that  the  shipments  east  from  the  Schenectady 
Elevator  of  the  complainant  are  local  shipments,  and  that  the 
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defendants  have  the  right  and  that  it  is  their  duty  under 
the  statute,  in  order  to  avoid  a  violation  of  the  long  and 
short  haul  provision  of  the  fourth  section,  to  charge  local 
rates  or  rates  not  less  than  from  Mechanicsville,  Greenfield, 
and  other  local  and  more  eastern  points  to  Boston. 

The  Commission  finds  the  facts  material  to  the  disposition 
of  the  case  to  be  as  follows  : 

The  complainant  is  the  proprietor  of  a  valuable  elevator 
and  flour  mills,  at  Schenectady,  conveniently  located  adjacent 
to  the  Erie  Canal,  and  to  the  tracks  of  the  Rensselaer  and 
Saratoga  Railroad,  leased  to  and  operated  by  the  Delaware^ 
and  Hudson  Canal  Company,  and  has  for  several  years  under 
contract  with  the  Rensselaer  and  Saratoga  Company  con- 
tinued with  the  Delaware  and  Hudson  Company,  had  a  pri- 
vilege which  has  been  practically  the  privilege  of  shipping 
grain,  feed,  and  flour  from  his  elevator  over  the  said  railroad 
to  and  over  its  connecting  roads  leading  to  Boston  and  other 
eastern  points. 

The  complainant  receives  the  bulk  of  his  grain  from  the 
west  transported  by  water  over  the  lakes  and  Erie  Canal  and 
consigned  to  him  at  Schenectady,  where  it  is  taken  into  his 
elevator  and  retained  until  he  finds  a  market  for  it  in  New 
England.  He  also  purchases  grain  locally  at  and  near  Sche- 
nectady, which  is  taken  indiscriminately  like  all  the  other 
grain  received  into  the  same  elevator,  and  for  the  same  pur- 
poses. The  elevator  is  also  open  to  the  public,  and  is  used 
to  some  extent  by  other  persons  than  complainant,  for  the 
transhipment  and  storage  of  grain. 

Prior  to  the  time  the  Act  to  Regulate  Commerce  took  ef- 
fect the  defendant  roads  all  carried  complainant's  grain, 
feed,  and  flour  at  the  proportion  of  through  rates  from  Chi- 
cago  to  Boston  allowed  to  the  lines  from  Schenectady  to 
Boston.  The  percentage"  of  those  through  rates  was  twenty 
per  cent,  of  the  Chicago  rate  of  thirty  cents  per  hundred 
pounds,  or  practically  six  cents  per  hundred.  The  subdivi- 
sion of  bhe  FitchburgL  roads  from  Mechanicsville  fco  Boston 
of  this  proportion  wxts  five  cents  and  seven  hundred  and 
aty-eight  one  thousandths.  Since  the  Act  to  Regulate 
Commerce  tooi  effect  the  several  roads  have  refused  to  ac- 
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cept  this  proportion  from  complainant,  giving  as  the  reason 
therefor  that  it  would  violate  the  fourth  section  of  that  act, 
since  the  rates  from  Albany,  Troy,  Mechanicsville,  and  North 
Adams,  which  are  further  east  and  nearer  Boston  than  Sche- 
nectady, on  the  Fitchburg  line,  are  greater  than  such  pro- 
portion would  be. 

The  principal  shipments  from  complainant's  elevator  have 
been  over  the  Delaware  and  Hudson  road  to  Mechanicsville, 
and  thence  over  the  Fitchburg  lines  to  Boston.  He  makes 
no  shipments  by  wTay  of  Albany  over  the  New  York  Central 
and  Boston  and  Albany  roads.  The  Fitchburg  road  now 
controls  the  Troy  and  Boston  line  and  the  Boston,  Hoosac 
Tunnel  and  Western  road.  Since  the  change  above  stated, 
the  complainant  has  made  no  shipments  over  these  lines  on 
account  of  the  rates. 

Upon  this  statement  of  facts  it  is  seen  that  what  the  com- 
plainant asks  from  the  Commission  is  an  order  that  shall 
require  the  several  defendant  roads  to  receive  freights  at  his 
tuevator  at  Schenectady  for  transportation  to  Boston,  and 
Boston  points,  at  rates  less  than  are  now  charged  by  the 
same  roads  for  the  transportation  of  like  freights  to  Boston 
and  Boston  points  from  stations  on  the  same  lines  nearer  to 
the  points  of  destination,  and  the  transportation  of  which 
freights  would,  so  far  as  we  can  now  see,  be  under  substan- 
tially similar  circumstances  and  conditions.  Such  an  order, 
if  issued,  would  require  the  roads  to  depart  from  the  general 
rule  laid  down  in  the  fourth  section  of  the  Act  to  Regu- 
late Commerce.  While  that  act  authorizes  the  Commission 
to  permit  exceptions  under  some  circumstances  and  condi- 
tions indicated  by  the  law.  it  does  not  empower  the  Commis- 
sion to  require  exceptions. 

This  is  the  only  question  which  is  so  presented  by  the 
complaint  that  the  Commission  can  pass  upon  it.  It  may 
be  truthfully  said  that  the  several  defendants  might  avoid 
any  conflict  with  the  fourth  section  of  the  Act  by  reducing 
their  charges  to  Boston  and  Boston  points  from  the  stations 
east  of  Schenectady  ;  but  this  complaint  does  not  ask  the 
Commission  to  compel  such  reduction,  nor  has  any  evidence 
been  given  or  offered  which  would  enable  us  to  determine 
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what  would  be  proper  and  just  rates  from  any  such  stations. 
It  is  therefore  impossible  to  fix  them  in  this  case,  even  if  the 
Commission  had  power  ^n  make  rates  generally,  which  it  has 
not.  Its  power  in  respect  to  rates  is  to  determine  whether 
those  which  the  roads  impose  are  for  any  reason  in  conflict 
with  the  statute. 

The  rates  with  which  complainant  finds  fault  it  is  not 
claimed  are  in  conflict  with  the  statute,  unless  the  conflict 
is  found  in  the  fact  that  they  exceed  what  the  roads  accept 
on  through  business  as  their  proportion  of  the  rates  fixed 
at  distant  points.  If  that  is  in  any  sense  contrary  to  the  law, 
the  illegality  would  not  be  corrected  by  compelling  the  roads 
to  accept  upon  shipments  from  Schenectady  rates  less  than 
are  charged  from  the  stations  further  east.  We  cannot  correct 
one  alleged  violation  of  law  by  compelling  another. 

If  complainant  thinks  the  rates  from  Schenectady  and  inter- 
mediate points  to  Boston  and  Boston  points  are  excessive  he 
can  raise  that  question  directly  and  distinctly,  and  the  Com- 
mission can  then  enter  upon  a  full  investigation  of  the  facts 
bearing  upon  it.     But  the  question  is  not  made  here. 

It  is  proper  to  state  that  the  question  whether  a  propor- 
tion of  through  rates  less  than  the  local  rates  over  .the  same 
line  can  lawfully  be  accepted,  is  involved  in  a  pending  case, 
and  is  awaiting  further  evidence  and  argument. 

The  complaint  must  be  dismissed. 

In  this  opinion  all  concur. 


THE  ASSOCIATED  WHOLESALE  GROCERS  OF  ST. 
LOUIS  v.  THE  MISSOURI  PACIFIC  RAILWAY 
COMPANY. 

Tried  July  22,  1887— Decided  July  25,  1887. 

Mileage,  excursion  and  commutation  passenger  tickets  are  each  Issued  for  a 
differem  purpose,  and  the  price  tor  each  kind  Is  determined  on  special 
considerations.  The  charge  made  for  one  kind,  therefore,  does  not  de- 
termine what  it  will  be  admissible  to  charge  for  either  of  the  others. 

Thai  twenty-five  dollars  Forathousand  mile  ticket  is  too  much  cannol  foe 
Inferred  from  ih<-  fact  that  excursion  and  commutation  tickets  are  sold 
a1  rates  which  would  make  transportation  upon  them  for  a  thousand 
in:  i   n  twenty  five  dollars. 

Mileage  tickets  when  issued  must  be  sold  Impartially  to  all  who  apply  for 
them,  and  on  the  same  terms. 
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Complainant  appears  by  committee  of  members. 
Dillon,  Swayne  cij  Blair,  for  defendant. 

REPORT   AND    OTTNION   OF   THE   COMMISSION. 

Walker,  Commissioner. 

The  facts  found  in  this  case  are  as  follows  : — Prior  to  April 
5th,  1887,  the  defendant  sold  mileage  tickets  over  its  road  to 
the  general  public  for  $25  per  thousand  miles,  and  to  com- 
mercial travelers  for  $20  per  thousand  miles.  Since  the  In- 
terstate Commerce  Law  became  operative  it  charges  $25  to 
all  alike.  It  also  now  sells  excursion  tickets  and  commuta- 
tion tickets  at  rates  which  are  less  per  mile  than  are  charged 
for  mileage  tickets,  and  which  in  some  instances  would 
amount  to  no  more  than  $15  per  thousand  miles.  These  ex- 
cursion and  commutation  tickets  are  open  to  all  purchasers, 
on  the  same  terms. 

Upon  these  facts  complainants  claim  that  their  commercial 
travelers  are  unjustly  discriminated  against  ;  and  also  that 
any  sum  over  $15  .for  a  thousand  mile  ticket  to  commercial 
travelers  is  unjust  and  unreasonable. 

The  issuance  of  these  three  classes  of  tickets,  called  mile- 
age, excursion,  and  commutation  tickets,  is  permitted  by  sec- 
tion 22  of  the  Act  to  Regulate  Commerce.  They  are  each 
issued  for  distinct  purposes  and  the  form  of  the  contract  in 
each  case  is  different.  In  establishing  the  price  upon  each, 
different  considerations  obviously  arise.  The  Commission 
does  not  regard  the  fact  that  excursion  or  commutation  tickets 
are  put  on  sale  at  a  given  rate,  to  be  one  that  entitles  the 
purchaser  of  a  mileage  ticket  to  complain  of  unjust  discrim- 
ination if  charged  a  higher  rate.  The  "  circumstances  and 
conditions,"  to  use  the  phraseology  of  the  second  section  of 
the  Act,  are  not  the  same. 

Upon  the  question  whether  $25  per  thousand  miles  is  more 
than  a  just  and  reasonable  rate  for  the  sule  of  mileage  tickets 
to  commercial  travelers,  the  only  evidence  Offered  was  that 
above  stated,  that  excursion  and  commutation  tickets  are  sold 
at  rates  which  are  the  equivalent  of  a  less  sum  per  mile  than 
that  rate  produces,  and  that  the  former  rate  to  commercial 
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travelers  was  $20.  Upon  this  evidence  alone  the  Commission 
cannot  find  the  established  price  to  be  unreasonable. 

The  complainants  also  desire  to  have  mileage  tickets  sold 
to  their  commercial  travelers  at  a  lower  price  than  they  are 
sold  to  the  public  generally,  and  insist  that  such  a  discrimi- 
nation would  not  be  unjust,  in  view  of  the  peculiar  character 
of  their  business.  They  claim  that  the  consideration  that 
commercial  travelers  are  continually  upon  the  road,  and  their 
labors  result  in  great  benefit  to  the  freight  traffic  of  the  car- 
riers, entitles  them  to  the  lowest  rate  of  fare  offered  to  or 
enjoyed  by  any  portion  of  the  traveling  public,  and  that  a 
special  rate  on  mileage  tickets  should  be  given  them. 

In  other  words,  the  Commission  is  asked  to  order  and  di- 
rect that  a  discrimination  be  made  in  favor  of  commercial 
travelers  in  the  sale  of  mileage  tickets,  as  was  done  by  defend- 
ant prior  to  the  passage  of  the  law. 

The  Commission  would  hardly  be  willing  to  make  such  an 
order  in  any  case,  however  urgent  the  circumstances  might 
appear  to  be.  But  in  respect  to  this  matter  we  are  agreed 
that  the  entire  policy  and  spirit  of  the  law  are  against  it,  and 
that  when  mileage  tickets,  as  distinguished  from  trip  tickets, 
are  issued,  they  should  be  sold  to  all  impartially  and  on  the 
same  terms — and  we  have  so  decided  in  the  cases  of  Larrison 
against  the  Chicago  and  Grand  Trunk  Kailway  Company  and 
of  Michigan  Central  Railroad  Company  against  the  same. 

The  petition  is,  therefore,  dismissed. 

In  this  opinion  all  concur. 


THE  BOSTON  AND  ALBANY  RAILROAD  COMPANY 
v.  THE  BOSTON  AND  LOWELL  RAILROAD  COM- 
PANY et  al. 

TWO    CASES. 

THE  VEBMONT  STATE  CHANGE  v.  THE  BOSTON 
AND  LOWEBL  RAILEOAD  COMPANY  et  al 

Heard  at  Rutland,  vt.,  Sept.,  I,  2,  8,  1887    Decided  al  Chicago,  Sept.  80,  1887. 

When  com]  iainl  i    made  that  one  ol  several  companies  forming  a  lino  for 
. -I  traffic  charge  more  for  shorl  hauls  on  its  own  lino  than  Is 
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charged  for  long  hauls  on  the  line  niade  by  all  the  companies,  it  is  proper 
to  make  them  all  parties  defendant,  since  the  low  charges  on  the  long  haul 
traffic  of  all  might  perhaps  be  affected  by  changes  made  in  the  higher 
charges  for  short  haul  traffic  of  one,  and,  therefore,  all  may  have  an  in- 
terest in  being  heard. 

It  is  not  a  grievance  of  which  a  railroad  company  can  complain  on  its  own 
account  that  its  competitor  in  long  haul  traffic  violates  the  "long  and 
short  haul  clause  "  of  the  fourth  section  of  the  Act  to  Regulate  Com- 
merce, when  such  company  is  in  no  way  interested  in  the  high  charges 
made  on  short  haul  traffic,  and  does  not  aver  that  there  is  any  connec- 
tion between  such  high  charges  and  the  low  charges  made  on  the  com- 
petitive traffic. 

It  is  not  a  valid  reason  for  one  railroad  company  instituting  proceedings 
against  another  for  violating  the  "  long  and  short  haul  clause  "  of  the 
fourth  section  of  the  Act  to  Regulate  Commerce,  that  the  complaining 
party  desires  to  know  whether  the  other  is  justified  in  making  the  high 
charges  on  short  haul  traffic,  in  order  that  it  may  do  the  same  if  such 
charges  are  sustained.  The  case  of  every  road  must  be  determined 
on  its  own  facts,  and  a  judgment  sustaining  the  charges  of  one  would 
not  determine  the  rightfulness  of  similar  charges  by  another. 

One  may  complain  on  public  grounds  of  a  violation  of  the  Act  to  Regulate 
Commerce  which  amounts  to  a  public  grievance,  without  having  any 
personal  interest  whatever  to  be  affected  by  the  violation,  except  as  one 
of  the  public. 

A  voluntary  State  association  of  persons  engaged  in  an  industrial  pursuit, 
and  therefore  presumably  interested  in  railroad  rates  in  the  State,  may 
be  complainant  in  proceedings  charging  a  violation  of  the  "  long  and 
short  haul  clause  "  of  the  Act  to  Regulate  Commerce  by  roads  within 
the  State,  and  praying  that  such  roads  be  required  to  cease  and  desist 
from  such  violation. 

The  "  same  line  "  intended  by  the  "  long  and  short  haul  clause  "  of  the  act 
in  a  physical  line  and  not  a  mere  business  arrangement.  And  one  piece 
of  road  may  be  part  of  several  lines,  as  the  road  from  Boston  to  White 
River  Junction  is  part  of  the  line  from  Boston  to  St.  Albans,  and  also 
part  of  the  lines  severally  to  Montreal,  Ogdensburgh,  Detroit,  Port  Hu- 
ron and  Chicago. 

If  several  roads  join  in  making  the  tariff  which  constitutes  the  lesser  charge 
on  the  longer  haul ,  while  one  or  more  of  their  number  make  the  greater 
charge  on  the  shorter  haul,  the  case  is  within  the  statute,  and  those  who 
make  such  greater  charge  must  justify  it. 

Railroad  companies  over  whose  roads  a  fast  freight  line  operates,  and  which 
divide  its  expenses  and  receipts,  are  responsible  for  its  action  in  making 
and  filing  rates,  and  must  at  their  peiil  see  that  its  charges  upon  traffic 
over  their  roads  are  in  conformity  to  law.  a 

Where  the  real  competition  for  long  haul  traffic  is  by  railroad,  the  fact  that 
there  is  also  possible  water  competition  will  not  of  itself  make  out  the 
dissimilar  circumstances  and  conditions  which  will  support  greater 
charges  on  shorter  than  on  longer  hauls  under  the  fourth  section  of  the 


160  INTERSTATE    COMMERCE    COMMISSION   REPORTS. 

act.  The  real,  not  the  possible,  competition  will  be  considered  when 
such  greater  charges  are  in  question. 
The  fact  that  one  railroad  line  competing  for  long  haul  traffic  is  long  and 
circuitous,  and  in  order  to  share  in  the  traffic  is  obliged,  as  against  com- 
petitors having  more  direct  lines  and  able  to  make  more  speedy  trans- 
portation of  freights,  to  make  concessions  in  its  charges,  will  not  make 
out  the  dissimilar  circumstances  and  conditions  intended  by  the  fourth 
section  of  the  Act  to  Regulate  Commerce,  and  which  alone*  can  justify 
the  greater  charge  for  the  shorter  than  for  the  longer  haul,  which  is  per- 
mitted to  be  made  in  some  cases  by  that  section. 

Samuel  Hoar,  for  the  complainant  in  the  first  two  cases. 

George  F.  Edmunds  and  Haskins  tfc  Stoddard,  for  the  com- 
plainant in  the  third  case. 

JB.  F.  Fifield,  for  the  Central  Vermont  Railroad  Company. 

A.  A.  Strout,  for  other  defendants. 

REPORT   AND   OPINION    OF   THE   COMMISSION. 

Cooley,  Chairman. 

On  May  24,  1887,  the  Boston  and  Albany  Railroad  Com- 
pany presented  its  petition  stating  "  that  the  Boston  and 
Lowell  Railroad  Company,  a  Massachusetts  corporation  ;  the 
Concord  Railroad  Company,  a  New  Hampshire  corporation  ; 
the  Northern  Railroad  Company,  a  New  Hampshire  corpo- 
ration ;  the  Central  Vermont  Railroad  Company,  a  Vermont 
corporation,  and  the  Grand  Trunk  Railway  Company,  estab- 
lished by  the  Jaws  of  Canada,  have  issued  schedules  of  joint 
rates  under  the  name  of  the  National  Despatch  Line,  and 
under  these  schedules  the  rates  from  Boston  to  Detroit,  Mich- 
igan, are  :  51-45-35-24-20-18  for  the  six  classes  of  freight, 
respectively ;  and  to  Montreal,  Canada,  45-40-30-23-20-18 
for  the  six  classes  of  freight,  respectively  ;  while  at  the  same 
time  tli(>  Boston  and  Lowell,  Concord,  Noil  hern,  and  Central 
Vermont  Railroad  Companies,  a  pari  of  the  roads  included 
in  the  NatioflH  Despatch  Line,  have  made  and  maintained 
rates  from  Boston  to  St.  Albans,  Vermont,  a  station  on  the 
Centra]  Vermont  Railroad,  a  less  distance  from  Boston  than 
either  D<  fcroit  or  Montreal,  in  the  same  direction  over  the 
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same  line  as  follows  :  60-50-40-27-24-17  for  the  six  classes 
of  freight,  respectively. 

"  The  National  Despatch  Line  comes  into  competition  with 
the  Boston  and  Albany  Eailroad  Company  and  its  connec- 
tions at  Detroit  and  other  western  points. 

"  The  grievance  which  this  company  and  its  connections 
have  is  that  the  National  Despatch  Line  makes  rates  to  De- 
troit and  other  points  in  the  West  less  than  the  Boston  and 
Albany  Railroad  Company  and  its  connections  make  to  the 
same  points  ;  while  at  the  same  time  a  certain  combination  of 
roads,  including  a  part  of  the  roads  in  the  National  Despatch 
Line,  viz.,  the  Boston  and  Lowell,  Concord,  Northern,  and 
Central  Vermont  Railroad  Companies,  maintain  higher  rates 
to  St.  Albans  and  other  immediate  points — that  is,  higher 
rates  for  the  short  haul  than  for  the  long  haul  on  the  same 
line  in  the  same  direction  on  the  five  upper  classes  of  freight, 
whereas,  if  the  rates  to  Detroit  and  other  Western  points  were 
made  the  same — no  higher  and  no  lower — than  to  any  inter- 
mediate point  on  the  same  line  in  the  same  direction,  your 
petitioner  would  have  no  reason  to  complain." 

"  On  the  same  day  the  complainant  presented  another  peti- 
tion representing  that  the  Boston  and  Lowell  Railroad  Com- 
pany, a  Massachusetts  corporation  ;  the  Concord  Railroad 
Company,  a  New  Hampshire  corporation  ;  the  Northern  Rail- 
road Company,  a  New  Hampshire  corporation  ;  the  Central 
Vermont  Railroad  Company,  a  Vermont  corporation  ;  and 
the  Ogdensburgh  and  Lake  Champlain  Railroad  Company,  a 
New  York  corporation,  have  made  an  arrangement  by  which 
the  Steamship  Company  operated  by  the  Ogdensburgh  and 
Lake  Champlain  Railroad  Company  has  issued  a  tariff  from 
Boston  to  lake  ports  in  the  United  States  at  a  less  rate  than 
is  charged  at  the  same  time  from  Boston  to  Ogdensburgh  and 
other  points  on  the  same  line  at  a  shorter  distance  from  Bos- 
ton in  the  same  direction.     The  rates  are  as  follows  : 


From  Boston  to — 
P-   \  41 


Detlort^Mich   ^  41-36-29-20-17-14  for  the  sis  classes  of 
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To— 

Milwaukee,  )  44-39-31-23-19-16  for  the  six  classes,  respec- 
Chicago,       y      tively,  and  from  Boston  to — 
Ogdensburgh,  60-50-45-30-25-17  for  the  six  classes  of  freight, 
respectively. 

"  This  line  via  Ogdensburgh  comes  into  competition  with 
the  Boston  and  Albany  Railroad  Company,  and  its  connec- 
tions at  Cleveland,  Detroit,  Port  Huron,  Milwaukee,  Chicago 
and  other  Western  points. 

"  The  grievance  which  the  Boston  and  Albany  Railroad 
Company  and  its  connections  have  is  that  the  line  via  Og- 
densburgh makes  rates  to  the  above  places  less  than  the  Bos- 
ton and  Albany  Railroad  Company  and  its  connections  make 
to  the  same  points,  while  at  the  same  time  the  above  named 
roads,  viz.,  the  Boston  and  Lowell,  Concord.  Northern,  Cen- 
tral Vermont,  and  Ogdensburgh  and  Lake  Champlain  Rail- 
road Companies  maintain  higher  rates  to  Ogdensburgh  and 
other  immediate  points — that  is,  higher  rates  for  the  short 
haul  than  for  the  long  haul  on  the  same  line  at  the  same  time 
in  the  same  direction,  whereas  if  the  rates  to  Cleveland,  De- 
troit, Port  Huron,  Milwaukee,  and  Chicago  were  made  the 
same,  no  higher  and  no  lower  than  to  intermediate  points  on 
the  same  line  in  the  same  direction,  your  petitioner  would 
have  no  reason  to  complain." 

To  these  petitions  the  several  defendants  made  answer,  bu 
it  is  deemed  unnecessary  to  do  more  in  this  opinion  than  to 
give  one  in  each  case. 

The  answc^of  the  Boston  and  Lowell  Railroad  Company 
to  tli e  petition  first  above  recited,  denies  that  the  defendants 
"  have  issued  joint  rates  under  the  name  of  the  National  Des- 
patch Company  as  therein  averred,  and  further  denies  that 
the  line  of  railroads,  or  the  railroad  which  established  and 
maintains  any  joint  rates,  or  any  rates  for  the  carriage  of 
'it  between    Boston    and  St.  Albans   and    intermediate 
points,  is  the^same  line  <>r  railroad  corporation   as  the  line 
which  establKhes  and  maintains  the  rates  of  freight  between 
>n  and  Detroit  and  other  western  points,  as  alleged  in 
said  petitions;  and  farther  denies  that  the  same  carrier  or  line 
ilroads  or  this  defendant  charge  higher  rates  for  a  shorl 
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haul  than  for  a  long  haul  over  the  same  line  in  the  same  di- 
rection for  the  like  kind  of  property  in  the  manner  set  out  in 
said  petition  ;  and  further  alleges  that  the  transportation  of 
freight  between  the  points  named  in  said  petition  has  not 
been  and  is  not  under  substantially  similar  circumstances  and 
conditions  within  the  true  intent  and  meaning  of  the  act  of 
Congress. 

"And  this  defendant  further  says  that  the  Boston  and  Lo- 
well railroad,  the  Nashua  and  Lowell,  the  Concord,  the  North- 
ern and  the  Central  Vermont  railroads  are  connecting  rail- 
roads so  far  as  trackage  is  concerned,  from  Boston,  Mass.,  to 
St.  Albans,  Yt.  These  roads  are  not  managed  or  controlled 
by  each  other,  except  that  the  Nashua  and  Lowell  and  the 
Northern  are  in  fact  operated  by  the  Boston  and  Lowell ;  nor 
is  there  between  them  an  arrangement  for  a  continuous  car- 
riage or  shipment  of  property  over  the  same,  although  it  is 
true  that  th^y  sometimes  make  joint  tariffs  of  rates  between 
Boston  and  St.  Albans,  aforesaid,  and  interchange  cars.  At 
the  time  of  filing  the  petitioners'  complaint  the  rate  fixed  by 
said  joint  tariff  from  Boston  to  St.  Albans  was  and  is  as  sta- 
ted in  said  petition. 

"These  defendants  further  say  that  the  National  Despatch 
Line,  referred  to  in  the  said  petition,  is  a  line  of  cars  run- 
ning from  Boston,  Mass.,  to  all  large  points  in  Canada  and 
in  the  Western  States,  west  of  St.  Johns  in  Canada,  via  the 
Grand  Trunk  Line.  They  consist  of  3,750  freight  cars, 
marked  '  National  Despatch  Line,'  and  they  are  owned  as 
follows :  t 

"  The  National  Car  Company,  a  corporation  chartered  and 
organized  under  the  laws  of  Vermont,  owns  3,000  of  said 
cars.  The  Grand  Trunk  Kailway  Company  of  Canada  owns 
700,  and  the  Chicago,  Pekin,  and  Southwestern  Railroad 
owns  50.  The  roads  over  which  the  National  Despatch  Line 
sends  freight,  and  which  use  these  cars,  are  as  follows : 

"  Boston  and  Lowell  [and  others  are  enumerated,  includ- 
ing some  whose  lines  extend  beyond  the  Mississippi.] 

"  The  National  Despatch  Line  have  their  principal  office 
in  Boston,  Mass.  They  solicit  freight  at  Boston  and  other 
places  in  New  England  for  transportation  to  all  prominent 
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points  in  Canada  and  the  Western  States  west  of  St.  Johns. 
They  have  agencies  in  Boston  and  other  eastern  points  and 
in  Chicago  and  other  western  points.  They  do  not  receive 
or  solicit  freight  at  Boston  or  other  New  England  points,  the 
destination  of  which  is  south  of  St.  Johns,  for  west  bonnd 
freight.  They  issue  their  own  bills  of  lading,  and  they  also 
issue  and  publish  their  tariff  for  transportation  from  New 
England  points  to  points  in  the  Western  States  and  Canada 
west  of  St.  Johns.  They  do  not  issue  bills  of  lading  for  west 
bound  freight  from  New  England  points  to  points  south  of 
St.  Johns,  nor  do  they  make  a  tariff  nor  profess  to  be  car- 
riers between  those  points  in  respect  to  west-bound  freight 
destined  south  of  St.  Johns.  St.  Albans,  Yt.,  is  south  of  St. 
Johns,  and  is  not  embraced  in  the  tariff  made  by  the  Na- 
tional Despatch  Line  for  west-bound  freight.  The  rates  made 
to  points  west  of  St.  Johns,  where  there  is  competition  with 
complainant's  line,  are  made  under  this  tariff  by  the  Nation- 
al Despatch  Line. 

"  And  this  defendant  denies  that  the  joint  tariff  aforesaid 
constitutes  an  arrangement  for  a  continuous  carriage  within 
the  meaning  of  the  first  section  of  the  Interstate  Commerce 
Law  ;  but  if  it  does,  then  it  alleges  that  the  joint  tariff  from 
Boston  to  St.  Albans  makes  a  wholly  different  line  from  the 
one  made  by  the  joint  tariff  of  the  National  Despatch  Line, 
within  the  meaning  of  the  fourth  section  of  said  law. 

"  And  this  defendant  further  says  that  the  rates  from  Bos- 
ton and  intermediate  points  to  St.  Albans  are  reasonable  ; 
that  nobody#long  the  line  is  dissatisfied  with  the  rates  made; 
that  the  Boston  and  Albany  line  is  not  a  competitor  for  traf- 
fic for  west-bound  freight  from  Boston  or  intermediate  points 
to  St.  Albans,  and  is  in  no  way  interested  in  the  rates  that 
are  made  thereto.  It  further  says  that  the  Central  Vermont 
road  runs  through  a  sparsely  settled  country  ;  that  the  local 
traffic  thereon  is  small,  and  that  it  was  constructed  at  a  great 
'  tpense  through  an  uneven  country  with  high  grades;  that 
the  road  lias  b<  en  foreclosed  and  reorganized, and  the  origi- 
nal capital  put  into  tin;  construction  of  the  same  has  been 
lost;  that  if  said  road  was  compelled  to  depend  on  local 
t    i  flic,  it  could  not  pay  its  expenses  and  interest  on  its  bond- 
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ed  debt,  to  say  nothing  of  the  stocks  of  the  road  as  it  has 
been  reorganized.  And  this  defendant  further  says  that  the 
additional  expense  of  doing  through  traffic  as  compared  with 
local  traffic  is  small  in  degree  ;  that  its  road  is  the  same 
whether  the  traffic  is  local  and  small  or  large  by  reason  of 
through  business  ;  that  the  profit  which  it  makes  out  of  the 
through  business  is  quite  as  important  to  it  as  the  profit  on 
the  local  business,  by  reason  of  the  volume  of  the  through 
traffic  as  compared  with  the  local  traffic ;  that  the  volume  of 
business  from  Boston  to  St.  Albans  is  not  one-twentieth  part 
of  what  it  is  to  points  beyond  there,  westward ;  that  it  has 
been  to  very  large  expense  for  terminal  facilities,  among 
other  things,  to  accommodate  such  through  traffic,  and  this 
expense  amounts  to  more  than  $3,000,000. 

"  And  these  defendants  further  say  that  the  Central  Ver- 
mont road  extends  northerly  from  St.  Albans  to  the  State 
line,  a  distance  of  about  ten  miles ;  that  it  there  connects 
with  the  Montreal  and  Vermont  Junction  railroad,  a  Canada 
corporation,  which  extends  about  twenty -two  miles  northerly 
to  St.  Johns,  in  Canada,  where  it  connects  with  the  Grand 
Trunk  railroad,  which  extends  through  Canada  to  Windsor, 
opposite  Detroit. 

"  It  is  over  this  line  that  the  National  Despatch  cars  prin- 
cipally run.  And  this  defendant  further  says  that  the  rate 
made  by  the  National  Despatch  line  from  Boston  to  Montre- 
al is,  and  was  at  the  time  of  the  filing  of  the  petitioner's  com- 
plaint, the  same  as  stated  in  said  complaint,  Mnd  for  the  fol- 
lowing reasons  :  There  are  many  competitors  at  Boston  for 
traffic  to  Montreal ;  there  are  none  for  traffic  to  St.  Albans. 
Boston  traffic  is  taken  by  ocean  steamers  to  Halifax,  Nova 
Scotia,  and  St.  Johns,  New  Brunswick,  and  thence  by  Cana- 
dian railways  to  Montreal.  It  is  also  taken  via  Passumpsic 
and  Southeastern  railway  to  Montreal,  the  latter  railroad  be- 
ing a  foreign  corporation.  Traffic  is  also  taken  from  New 
York  to  Montreal  by  the  Delaware  and  Hudson  River  Canal 
Company,  which  extends  from  New  York  city  to  Rouse's 
Point,  within  fifty  miles  of  Montreal,  and  is  a  railroad  entire- 
ly within  the  State  of  New  York.  Halifax  and  St.  Johns,  N. 
B.,  are  foreign  cities,  and  together  with  New  York  are  com- 
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petitors  with  Boston  for  the  sale  of  goods  to  the  merchants 
of  Montreal.  Unless  the  rate  of  freight  is  as  low  from  Bos- 
ton to  Montreal  as  from  the  aforesaid  cities  to  Montreal,  the 
traffic  will  not  go  over  the  roads  used,  as  the  National  Des- 
patch line.  The  Grand  Trunk  via  Portland,  is  the  strongest 
competitor  for  traffic  from  Boston  to  Montreal,  and  is  a  for- 
eign corporation.  The  National  Despatch  line  make  the 
rates  they  do  from  Boston  to  Montreal  from  necessity  and  by 
reason  of  competition,  and  for  no  other  reason. 

"  And  this  defendant  further  says  that  the  rate  made  by 
the  National  Despatch  Line  from  Boston  to  Detroit  is  and 
was  as  stated  in  said  petition,  at  the  time  of  filing  thereof. 
There  are  many  competing  lines  for  Boston  traffic  to  the 
West,  and  especially  to  Detroit.  The  Baltimore  and  Ohio 
takes  traffic  at  Boston  by  ocean  steamers  to  Philadelphia  and 
Baltimore,  and  thence  over  their  line  to  all  large  points  in 
the  West.  The  Boston  and  Albany  Line  via  the  New  York 
Central  and  Michigan  Central  Railroads  and  steamships  from 
Buffalo  takes  freight  westward  to  all  lake  points,  and  more 
especiaily'Detroit.  The  Grand  Trunk  Line  via  Portland  is 
still  another  line  in  competition  for  west-bound  traffic  to  De- 
troit and  all  other  large  points  in  the  West.  The  Grand  Trunk 
Railway  Company  is  a  foreign  corporation,  and  their  line 
runs  principally  through  Canada  to  Windsor,  Ontario,  oppo- 
site Detroit,  and  Point  Edward,  Ontario,  opposite  Port  Hu- 
ron, Michigan.  The  defendant's  line  from  Boston  to  St.  Al- 
bans, in  connection  with  the  Ogdensburgh  and  Lake  Cham- 
plain  Railroad  and  the  line  of  boats  on  the  Great  Lakes, 
called  the  Central  Vermont  Line  of  Steamers,  constitute  still 
another  lino  which  comes  in  competion  with  the  National 
Despatch  Line  at  Detroit  and  other  western  points.  The 
Canadian  Pacific,  another  foreign  corporation,  is  in  competi- 
tion for  tliis  same  traffic.  Many  others  might  be  named,  and 
•,|)«  cially  the  New  York  and  New  England  and  its  connec- 
tions, also  the  Fitchburg  and  Eoosac  Tunnel  Line. 

M  And  this  defendant  further  says  that  these  competing  lines 

ely  dictate  the   rates  from    Boston   to   Detroit  and  other 

competing  points    in  the  West ;   that    the  defendant's  lines 

musi  make  as  low  rates  t<>  these  points  of  competition  as  the 
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other  lines,  or  go  out  of  the  business  ;  that  the  through  busi- 
ness to  competing  points  is  important  to  this  defendant  and 
the  other  connecting  roads,  and  is  a  source  of  large  profits  to 
this  defendant.  And  this  defendant  further  says  that  the 
circumstances  and  conditions  under  which  freight  traffic  is 
taken  and  transported  from  Boston  to  St.  Albans  is  wholly 
dissimilar  to  what  it  is  in  respect  to  freight  traffic  which  they 
take  and  transport  west  of  there  to  points  of  competition,  and 
more  especially  Montreal  and  Detroit ;  that  the  rates  made 
from  Boston  to  Montreal  and  Detroit,  respectively,  are  made 
from  necessity  and  for  no  other  reason  ;  that  the  petitioner 
is  in  no  wise  interested  in  the  rates  from  Boston  to  St.  Al- 
bans ;  that  its  motive  in  riling  its  petition  is  to  break  down 
one  of  its  principal  competitors  for  through  business  from 
Boston  to  Detroit  and  other  points  in  the  West,  and  from  no 
other  motive.  And  this  defendant  further  says  that  it  has 
acted  in  good  faith  in  the  premises  ;  that  it  has  given  the 
best  construction  it  could  to  the  Interstate  Commerce  Law, 
and  under  the  advise  of  counsel,  and  if  it  has  erred  it  will 
ask  leave  to  file  its  petition  to  be  relieved  from  the  operation 
of  the  fourth  section  of  said  act." 

The  joint  and  several  answer  of  the  Central  Vermont  Kail- 
road  Company  and  the  Ogdensburgh  and  Lake  Champlain 
Railroad  Company  to  the  petition  secondly  above  set  forth 
says  that  "  the  Boston  and  Lowell,  the  Nashua  and  Lowell, 
the  Concord,  the  Northern,  the  Central  Vermont,  and  the 
Ogdensburgh  and  Lake  Champlain  Railroads,  form  a  con- 
necting line  of  railroads,  so  far  as  trackage  is  concerned, 
from  Boston  to  Ogdensburgh,  N.  Y.  These  roads  are  not 
managed  or  controlled  by  each  other,  except  the  Nashua  and 
Lowell  and  the  Northern  are  under  lease  to  the  Boston  and 
Lowell,  and  the  Ogdensburgh  and  Lake  Champlain  is  under 
lease  to  the  Central  Vermont  Railroad,* nor  is  there  between 
them  an  arrangement  for  a  continuous  carriage  or  shipment, 
unless  it  may  be  implied  from  the  making  of  joint  tariffs  and 
the  interchange  of  cars.  At  the  time  complained  of  in  the 
petition  there  was,  and  still  is,  a  joint  tariff  for  west-bound 
traffic  from  Boston  to  Ogdensburgh  over  the  aforesaid  roads,, 
at  the  rates  stated  in  the  petition. 
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"  From  Ogdensburgli  there  is  a  line  of  eight  steamers 
which  run  between  there  and  Chicago  and  touch  at  various 
points  on  the  Great  Lakes,  and  more  especially  at  Cleveland, 
Detroit,  Port  Huron,  Milwaukee,  and  Chicago.  This  line  of 
steamers  is  controlled  by  the  Central  Vermont  Railroad 
Company,  and  they  have  a  joint  tariff  with  the  roads  afore- 
said, entirely  different  and  independent  from  the  one  be- 
tween the  roads  themselves,  as  before  stated,  from  Boston  to 
Ogdensburgli. 

Li  This  line  is  called  the  Central  Vermont  Line  of  steamers. 
They  take  no  traffic  for  points  between  Boston  and  Ogdens- 
burgli, but  only  for  points  west  of  Ogdensburgli  for  westward 
bound  freight.  They  make  the  rates  from  Boston  to  lake 
points  as  stated  in  the  petition. 

"  The  defendants  insist  that  the  aforesaid  joint  tariffs  do 
not  constitute  an  arrangement  for  a  continuous  carriage  or 
shipment  within  the  meaning  of  the  first  section  of  the  Inter- 
state Commerce  Law ;  but  if  they  do,  then  they  do  not  con- 
stitute the  same  lines  within  the  meaning  of  the  fourth 
section  of  said  law. 

"And  these  defendants  further  say  that  the  rates  from 
Boston  to  Ogdensburgli  referred  to  in  said  petition  are  en- 
tirely reasonable  ;  that  shippers  do  not  complain,  nor  do  the 
public  at  Ogdensburgli.  There  is  no  competition  with  the 
defendant's  line  at  Ogdensburgli  for  traffic  from  Boston  to 
Ogdensburgh.  The  Ogdensburgli  and  Lake  Champlain  and 
Central  Vermont  roads  embrace  more  than  half  the  distance 
from  Ogdensburgli  to  Boston.  They  run  through  a  sparsely 
settled  country  with  high  grades,  and  are  operated  at  un- 
usually large  expense,  especially  in  the  winter  by  reason  of 
heavy  drifts  of  snow  and  excessive  frosts. 

"They  have  both  been  foreclosed  and  reorganized,  and  the 
original  capital  put  into  the  construction  has  been  lost ;  and 
if  they  were  compelled  to  depend  upon  local  traffic  alone, 
tiny  could  not  pay  their  expenses  and  interest  on  their 
bonded  debt,  to  say  nothing  of  the  various  stocks  of  the 
roads  ;>s  now  reorganised.  These  roads  have  been  brought 
up  to  ;>  high  state  of  efficiency  for  the  purpose  of  doing  {l 
through  business  from  the  seaboard  to  the  "West,  and  if  the 
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rates  from  Boston  to  points  on  the  Great  Lakes  made  by  the 
Central  Vermont  line  of  steamers  aforesaid  were  raised  to 
the  same  rates  as  the  tariff  from  Boston  to  Ogdensburgh,  no 
traffic  would  go  by  this  line  to  points  on  the  Great  Lakes  by 
reason  of  competition,  with  other  lines,  and  more  especially 
the  Boston  and  Albany  Line  hereinafter  referred  to. 

"On  the  other  hand,  if  the  rates  from  Boston  to  Ogdens- 
bnrgh were  reduced  to  the  same  rates  as  from  Boston  to 
points  on  the  Great  Lakes,  it  would  seriously  cripple  these 
defendants'  roads  and  would  weaken  them  as  competitors 
for  through  business  by  the  Boston  and  Albany  Line  with- 
out affording  any  relief  to  Ogdensbnrgh,  but  it  would  prob- 
ably result  in  a  large  increase  in  the  rates  from  Boston  to 
Ogdensburgh  in  order  to  maintain  the  roads,  if  the  through 
business  is  given  up. 

"  And  these  defendants  further  say  that  there  are  many 
competing  lines  for  Boston  traffic  to  the  West — [Enumerat- 
ing them  :  ]  that  these  various  lines  compete  with  the  de- 
fendant's line  at  the  various  lake  points  referred  to  in  the 
petitioner's  complaint  and  dictate  the  rates  that  shall  be 
charged  thereto  ;  that  the  defendant's  line  must  make  as 
low  rates  to  these  points  of  competition  as  the  other  lines,  or 
go  out  of  the  business  ;  that  this  through  business  to  com- 
peting points  is  quite  as  important  to  these  defendants  as 
their  local  traffic  ;  that  the  amount  of  traffic  from  Boston  to 
Ogdensburgh  and  intermediate  points  is  not  one-twentieth 
part  of  what  it  is  to  points  west  of  Ogdensburgh  ;  that  they 
make  money  on  their  through  business,  and  without  it  they 
could  not  secure  any  adequate  return  for  the  capital  invested 
in  defendants'  roads. 

"  And  these  defendants  further  say  that  the  circumstances 
and  conditions  under  which  they  take  traffic  from  Boston  to 
Ogdensburgh  is  wholly  dissimilar  from  what  it  is  in  respect 
to  traffic  which  they  take  west  of  there  to  points  of  competi- 
tion on  the  Great  Lakes  ;  that  the  cost  of  service  is  relatively 
small  for  the  water  carriage  west  of  Ogdensburgh  as  compared 
with  the  railroad  carriage  between  Boston  and  Ogdensburgh, 
but  the  rates  made  from  Boston  to  lake  points  on  this  line 
are  made  from  necessity  and  for  no  other  reason  ;  that  the 
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petitioners  are  in  no  wise  interested  in  the  rates  from  Boston 
to  Ogdensburgli ;  that  their  motive  in  filing  their  petition  is 
to  break  down  one  of  their  principal  competitors  lor  through 
business  from  Boston  to  lake  points  aforesaid. 

"And  these  defendants  further  saj  that  they  have  acted 
in  good  faith  in  the  premises  ;  that  they  have  given  as  good 
construction  as  they  could  t^  the  Interstate  Commerce  Law, 
and  under  the  advice  of  counsel,  and  if  they  have  erred  they 
will  ask  leave  to  file  their  petition  to  be  relieved  from  the 
operation  of  the  fourth  section  of  said  Act." 

While  the  cases  were  pending  the  Vermont  State  Grange 
of  the  Patrons  of  Husbandry,  representing  itself  as  "  an  as- 
sociation of  farmers  and  business  men,  organized  and  located 
within  the  State  of  Vermont,"  presented  what  is  called  in  the 
proceedings  an  intervening  petition,  but  which  for  all  prac- 
tical purposes  is  an  original  complaint,  which,  after  reciting 
the  pendency  of  the  proceedings,  goes  on  to  allege  "  that 
the  tariff  rates  and  charges  made  by  the  defendants  for  the 
transportation  of  property  from  Boston,  in  the  State  of 
Massachusetts,  and  points  near  said  Boston,  to  St.  Albans, 
Burlington,  Middlebury,  and  other  places  in  the  said  State 
of  Vermont,  and  from  said  places  in  Vermont  to  Boston  and 
places  near  thereto  are  higher  than  the  charges  made  by 
said  defendants  and  said  National  Dispatch  Line  from  said 
Boston  to  Montreal,  in  the  province  of  Quebec,  Detroit,  in 
the  State  of  Michigan,  and  other  points  beyond  and  north- 
erly and  westerly  of  the  said  State  of  Vermont,  and  from 
said  northern  and  western  points  to  said  Boston  "  in  con- 
travention of  the  statute,  and  also  "  that  said  charges  for 
transportation  of  property  from  Boston  aforesaid  to  said 
points  in  Vermont,  and  from  said  Vermont  points  to  Boston 
and  other  places  in  the  vicinity  thereof,  so  made  by  the  de- 
fendants are  exorbitant  in  fact,  and  are  not  reasonable  or 
just." 

r'l"'  same  defenses  were  relied  upon  to  tin's  as  to  the 
other  petitions,  and  the  cases  were  all  heard  together  at  Kut- 
land,  Vermont,  on  t\u>  first  day  of  September  and  following 
days. 

Before  proceeding  will)   the  evidence  .the  Grand  Trunk 
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Railway  Company  moved  that  the  complaints  as  to  it  be 
dismissed,  for  the  reason  that  the  charges  supposed  to  be  in 
violation  of  the  statute  were  not  made  or  shared  in  by  it ; 
its  participation,  if  any,  being  only  in  the  low  charges  on 
the  long  hauls,  which  in  themselves  were  perfectly  legal  and 
were  not  averred  to  be  otherwise.  The  Commission,  how- 
ever, was  of  opinion,  and  so  held,  that  the  interest  of  that 
company  was  such,  and  the  liability  of  the  low  rates  on  long- 
haul  traffic  to  be  affected  by  changes  made  in  the  higher 
rates  on  short-haul  traffic  was  so  great  that  in  case  it  had 
not  been  made  a  party,  and  should  now  come  in  and  ask  to 
be  made  such  in  order  that  it  might  present  evidence  and  be 
heard  by  counsel,  it  would  be  proper  to  order  accordingly. 
This  being  the  case,  it  was  equally  proper  for  complainants 
to  join  it  as  a  party  respondent  in  the  first  instance. 

The  right  of  the  petitioner  in  the  first  complaints  to  bring 
the  matters  involved  before  the  Commission  for  its  action  is 
challenged  by  the  defendants,  who  inquire  what  legitimate 
interest  the  Boston  and  Albany  Railroad  Company  can  have 
in  the  rates  made  by  the  defendant  companies  and  which 
are  supposed  to  be  in  violation  of  law.  Those  rates  are  lo- 
cal rates  ;  the  Boston  and  Albany  does  not  pay  or  partici- 
pate in  paying  them  ;  they  are  not  even  competitive  rates  to 
those  which  are  imposed  on  its  road,  and  if  they  were,  the 
fact  that  they  are  excessive  would  tend  to  its  advantage. 
The  petitions  do  not  show  that  those  who  pay  them  regard 
them  as  excessive  or  unjust,  nor  is  it  averred  that  they  are 
so  in  fact.  It  is  consistent  with  everything  that  appears  in 
the  first  two  complaints  that  these  rates  are  fair  and  just ; 
that  they  are  even  necessary  as  defendants  aver  they  are  ;■ 
rnd  that  the  parties  who  pay  them  do  so  without  complaint 
and  willingly.    Why  then  should  this  petitioner  complain  ? 

The  petitions  answer  this  inquiry  by  saying  that  "  the 
grievance  which  this  company  and  its  connections  have  is 
that  the  National  Dispatch  Line  makes  rates  to  Detroit  and 
other  points  in  the  West  less  than  the  Boston  and  Albany 
Railroad  Company  and  its  connections  make  to  the  same 
point,"  while  at  the  same  time  making  higher  rates  to  inter- 
vening points.     But  what  the  higher  rates  to  the  intervening 
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points  have  to  do  with  the  complainant's  "  grievance  "  the 
petition  fails  to  inform  us.  No  connection  between  the  high 
rates  and  the  low  is  shown  or  averred.  It  is  not  said  that 
the  one  set  are  made  high  in  order  that  the  other  may  be 
made  low,  or  that  the  long-haul  traffic  is  taken  at  the  expense 
of  the  short-haul  traffic.  As  the  case  stanas  upon  the  first 
two  complaints  the  sole  grievance  of  the  petitioner  is  that  the 
defendant  roads  accept  traffic  from  Boston  to  Western  points 
at  lower  rates  than  are  made  by  petitioner  and  its  connec- 
tions ;  and  the  legitimate  inference  must  be  that  the  purpose 
of  the  proceedings  is  to  compel  the  putting  up  of  those  rates. 
But  in  that  purpose  the  petitioner  can  certainly  expect  no 
aid  from  this  Commission.  The  defendant  companies  have 
the  legal  right  to  make  the  low  through  rates,  and  their  com- 
petitors cannot  restrain  them. 

On  the  argument  it  was  said  on  behalf  of  the  Boston  and 
Albany  company  that  the  purpose  of  the  proceeding  was 
to  obtain  a  construction  of  the  Act.  The  petitioner  desires 
to  know  whether  the  Central  Vermont  Railroad  Company  is 
justified  in  making  with  its  connections  higher  rates  from 
Boston  to  St.  Albans  and  intervening  points  than  it  makes 
to  Montreal  and  more  distant  points.  It  desires  to  have  an 
authoritative  decision  on  that  subject,  in  order  that,  if  such 
higher  rates  are  sustained,  it  may  proceed  in  like  manner  to 
impose  in  respect  to  its  traffic  higher  rates  upon  shorter  than 
upon  longer  hauls.  And  as  it  was  well  understood  that  this 
Commission  did  not  give  opinions  upon  abstract  questions, 
or  undertake  to  construe  the  law  as  a  guide  to  parties  in  their 
own  business  when  no  controversy  was  pending  before  it, 
these  proceedings  were  begun  in  order  to  present  the  neces- 
sary contention. 

Oh,'  obvious  remark  upon  this  is,  that  it  is  not  warranted 
by  the  complaint,  which  undertakesto  advance  and  rely  upon 
a  •■  grievance."  Another,  equally  obvious,  is  that  the  desire 
io  have  safe  guidance  in  one's  own  business  is  not  a,  legiti- 
mate ground  for  overhauling  the  business  of  another  with 
which  the  party  has  do  other  concern.  Moreover  a  decision 
upholding  the  lawfulness  of  fix-  greater  charges  made  for  tin' 
shorter  hauls  by  the  Central   Vermont  and  its  connections, 
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could  not,  in  the  nature  of  things,  constitute  a  rule  for  the 
petitioner  in  deciding  whether  to  impose  greater  charges  for 
shorter   hauls  on  its  line.     Our  reasons  for  this   were   fully 
given  In  the  Matter  of  the  Louisville  and  Nashville  Railroad 
( b.     We  there  pointed  out  that  the  right  to  make  such  char- 
ges under  the  law  was  exceptional ;  that  it  depended  in  eve- 
ry case  upon  the  peculiar  circumstances  and  conditions;  and 
while  we  did  not  undertake  to  indicate   all  the  reasons  that 
might  justly  or  plausibly  be  advanced  in  support  of  an  ex- 
ception, enough  was  stated  to  make  clear  as  we  thought  how 
impossible  it  is  to  lay  down  definite  rules  by  which  the  cases 
as  they  arise  may  be  readily  determined.     It  is  upon  its  own 
circumstances  and  conditions  that  each  case  must  be  judged. 
In  the  cases  before  us  there  is  neither  allegation  nor  proof 
that  the   circumstances  and  conditions  of  the  local  traffic  on 
the  Boston  and  Albany  and  its   connections  are  like  or  sub- 
stantially like  the  circumstances  and  conditions  of  the  local 
traffic  of  the  Central   Vermont   and  its  connections  between 
Boston  and  St.  Albans.     If  therefore   it  were  to  be  decided 
that  the  greater  charges  on  the  shorter  hauls  which  are  here 
complained  of  are  just,  reasonable   and  legal,  it  would  not 
follow  that  the  Boston  and  Albany  and  its  connections  could 
make  the  like   charges.     The  reason  is   plain  :  The  decision 
would  be  confined  to  the  facts  of  the  very  case  in  judgment  ; 
and  how  it  would  apply  to   the   facts  of  any  other   case   not 
exactly  like  it,  would  be  matter  of  inference   and  argument 
only.     The  greater  the  difference  in   circumstances  and  con- 
dition the  less  would  be  the  likelihood  that  the  decision  could 
be  accepted  as  a  precedent.     And  perhaps  it  may  be  safely 
said  that  any  well-informed  person  who  has  even  a  general 
knowledge  of  that  section  of  the  country  knows  that  the  cir- 
cumstances and  conditions  of  local  traffic  on  the  Central  Ver- 
mont must  be  greatly  different  to  what  those  are  of  the  local 
traffic  on  the  Boston  and  Albany.     The  latter  runs  through 
the  more  densely  populated  country ;  it  has  more  considera- 
ble towns  and  large  manufactories  upon  it,  and  for  these  rea- 
sons has  a  vastly  greater  volume  of  business  within  its  reach. 
It  also  takes  the  better  direction  for  a  heavy  long-haul  traffic. 
In  what  has  been  said  we  are  not  to  be  understood  as  hold- 
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ing  tliat  a  complainant  must  necessarily  have  a  pecuniary 
interest  in  order  to  entitle  him  to  be  heard.  There  are  no 
doubt  many  cases  in  which  an  individual  having  no  interest 
except  to  see  that  the  law  is  enforced  for  the  benefit  of  soci- 
ety may  complain  in  his  own  name  but  in  tiie  public  interest. 
In  these  cases  the  petitioner  does  not  complain  in  the  public 
interest,  but  in  its  own,  and  the  grievance  of  low  long-haul 
rates,  of  which  it  complains,  is  not  a  public  grievance. 

The  Act  to  Regulate  Commerce,  however,  expressly  pro- 
vides that  "  No  complaint  shall  at  any  time  be  dismissed  be- 
cause of  the  absence  of  direct  damage  to  the  complainant." 
Under  this  provision  when  an  alleged  infraction  of  the  law 
of  such  a  character  as  to  constitute  a  public  grievance  of 
considerable  general  importance  is  brought  to  the  attention 
of  the  Commission,  by  a  responsible  party  in  a  duly  authen- 
ticated form,  it  may  be  the  duty  of  the  Commission  to  enter 
upon  its  investigation,  and  if  the  charge  is  substantiated,  to 
apply  appropriate  relief.  We  are  relieved  from  any  necessi- 
ty of  determining  what  would  be  the  proper  course  to  pur- 
sue in  suc^  a  case  by  the  fact  that  the  question  of  the  viola- 
tion of  law  is  directly  presented  in  the  petition  filed  by  the 
Vermont  State  Grange  of  the  Patrons  of  Husbandry.  We 
are  not  informed  whether  that  bod}T  is  incorporated,  nor  is  it 
important.  It  was  conceded  on  the  argument  to  be  an  asso- 
ciation formed  for  proper  purposes  by  respectable  people  of 
the  State,  and  presumably  those  persons  are  interested,  or 
are  liable  to  be,  in  the  charges  complained  of.  They  find 
their  grievance  not  in  the  low  rates  which  the  law  does  not 
undertake  to  restrict,  but  in  the  high  rates  which,  if  not  jus- 
tified by  a  proper  showing,  stand  condemned,  and  as  these 
are  likely  to  bear  with  peculiar  weight  upon  those  who  fol- 
low the  calling  of  husbandmen,  it  is  very  proper  that  they 
ms  ;m  association,  if  they  believe  the  rates  wrong  and  oppres- 
sive, should  raise  the  question.  Upon  the  petition  of  the 
State  Grange,  therefore,  we  proceed  to  examination  of  the 
merits  of  i  he  controversy. 

I.  it  i-  contended  on  the  part  of  the  defendants  that  they 
<!<>  Dot  nor  docs  either  of  them  violate  the  fourth  section  of 
tin-  Act  to  Regulate  Commerce,  because  the  shorter  hauls  for 
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which  the  greater  charges  are   made  are  not   over  the  same 
Lines  as  the  longer  hauls  for  which  the  charges  are  less. 

Thin  contention  is  based  on  the  phraseology  of  the  first  and 
fourth  sections  of  the  act.  By  the  fourth  section  it  is  made 
unlawful  for  "  any^ominon  carrier  subject  to  the  provisions 
of  this  act  "  to  charge  more,  &c,  "  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance."  The  first 
section  prescribes  who  shall  be  subject  to  the  provisions  of 
the  act.  They  are  "  any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or  property  wholly  by 
railroad,  or  partly  by  railroad  and  partly  by  water  when  both 
are  used  under  a  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  shipment,"  &c.  The  party 
then,  it  is  claimed,  who  can  be  liable  under  the  fourth  section 
must,  it  is  said,  either  be  a  single  carrier  operating  by  itself 
a  line  upon  which  the  charges  are  made,  or  it  must  be  car- 
riers operating  aline  "undei  a  common  control,  management, 
or  arrangement  for  a  continuous  carriage,"  &c.  The  defend- 
ant corporations  have  each  their  separate  board  of  directors; 
they  are  not  under  a  common  control  or  management  ;  they 
have  no  common  arrangement  for  a  continuous  carriage. 
Their  tracks  connect  and  a  carriage  may  be  made  continuous 
by  the  delivery  of  property  from  one  to  another  till  it  reaches 
its  destination,  but  the  delivery  is  a  common  law  duty  irre- 
spective of  common  arrangement.  The  making  of  a  joint 
tariff  is  not,  it  is  argued,  such  a  common  arrangement  as  the 
act  contemplates  :  it  is  only  an  agreement  as  to  what  each  will 
accept  as  its  share  of  the  charge  for  a  haul  over  the  roads  or 
lines  of  them  all.  The  long  and  short  hauls,  then,  are  not  on 
the  same  line  unless  both  are  on  the  line  of  the  same  carrier, 
which  is  not  the  case  here.  But  if  two  or  more  roads  could 
be  regarded  as  one  "  line  "  within  the  meaning  of  the  act,  the 
charges  complained  of  here  are  not  for  hauls  on  the  same 
line  ;  the  line  from  Boston  to  St.  Albans  which  some  of  the  de- 
fendants form  being  a  different  line  from  that  formed  to  Mon- 
treal through  St.  Albans,  and  different  again  to  that  formed 
to  Detroit,  and  so  on.  This  is  the  substance  of  the  very  in- 
genious argument  presented  and  elaborated  for  the  defence. 
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We  clo  not  think  the  argument  sound.  Without  pausing 
now  to  inquire  what  was  meant  by  the  words  "  under  a  com- 
mon control,  management,  or  arrangement,"  etc.,  or  whether 
those  words  have  any  application  at  all  to  carriers  wholly  by 
railroad,  we.  have  no  difficulty  in  holding  that  if  the  defend- 
ants join  in  making  the  tariff  which  constitutes  the  lesser 
charge  on  the  longer  haul,  while  one  or  more  of  their  number 
make  the  greater  charge  on  the  shorter  haul,  the  case  is  with- 
in the  fourth  section,  and  those  who  make  such  greater  charge 
are  called  upon  to  justify  it.  "Any  common  carrier"  is  as 
much  restrained  when  it  unites  with  one  or  more  others  in 
making  the  long  haul  charge  as  when  it  makes  such  charge 
independently.  Nor  have  we  any  doubt  as  to  the  meaning  of 
the  word  "  line  "  in  the  act.  A  physical  line  was  meant ;  not 
a  business  arrangement,  and  one  piece  of  road  may  be  part 
of  several  lines,  as  the  road  from  Boston  to  White  River 
Junction  is  part  of  the  line  to  St.  Albans,  and  also  part  of  the 
lines  severally  to  Montreal,  Ogdensburgh,  Detroit,  Port  Hu- 
ron, and  Chicago.  When  a  greater  charge  is  made  from  Bos- 
ton to  White  River  Junction  than  is  made  by  way  of  that 
point  to  any  one  of  the  other  points  named  the  two  are  mad« 
for  hauls  on  the  same  line,  the  shorter  being  included  within 
the  longer  distance. 

II.  By  some  of  the  defendants  it  is  claimed  that  the  case 
is  not  brought  within  the  fourth  section  of  the  act,  because 
the  tariff  for  the  long  haul  traffic  is  not  made  by  the  de- 
fendants, singly  or  collectively,  but  by  the  National  Despatch 
Line  which  operates  over  their  roads. 

The  National  Despatch  Line  is  one  of  the  many  fast  freight 
lines  of  the  country,  but  is  perhaps  in  some  respects  peculiar. 
It  is  neither  a  corporation  nor  an  association  of  persons.  It 
exists  by  virtue  of  no  formal  agreement  or  writing.  One  wit- 
ness speaks  of  it  as  a  name  merely  ;  another  as  a  trade  mark. 
ft  is  nevertheless,  so  far  as  the  public  dealing  witli  it  are  con- 
cerned, an  actuality  of  much  importance,  for  it  not  only  trans- 
acts a  large  business  but  takes  all  the  traffic  passing  over  the 
Central  Vermont  destined  to  or  coming  from  points  beyond 
St.  Albans.  It  has  for  general  manager  Mr.  John  Porteous, 
who  owes  liis  office  or  position  to  the  president  of  the  Central 
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Vermont  Railroad  Company,  whose  power  to  appoint  does 
not  appear.  Mr.  Porteous  appoints  some  assistants,  but  in 
general  the  railroad  agents  are  agents  of  the  National  Des- 
patch Line  also.  The  reason  for  establishing  the  line  origi- 
nally was  that  the  roads  were  greatly  deficient  in  rolling  stock, 
and  a  car  company  was  formed  to  loan  them  cars,  and  this 
line  called  into  existence  to  operate  the  cars.  The  roads  pay 
mileage  for  the  use  q^the  cars.  '  The  earnings  of  the  line  less 
the  expenses  are  divided  among  the  roads  in  agreed  propor- 
tions. Mr.  Porteous  makes  the  tariffs  for  traffic  taken  by  the 
line.  The  long  haul  traffic  rates  mentioned  in  the  complaints 
are  rates  made  by  him,  the  several  defendants  taking  no  part 
in  making  them. 

These  are  the  facts  as  they  appear  from  the  proofs.  We 
deem  it  unnecessary  to  comment  upon  them  any  further  than 
is  needful  to  draw  the  legal  conclusion.  The  responsibility 
of  the  defendant  carriers  for  the  long  haul  rates  is  unques- 
tionable. They  did  not  through  their  own  officers  fix  them, 
but  they  one  and  all  acquiesced  in  the  designation  of  a  per- 
son to  be  allowed  to  fix  them,  they  permit  the  business  to  be 
done  over  their  roads  respectively  at  the  rates  named,  and 
they  accept  their  several  proportions.  It  would  be  difficult 
to  imagine  a  method  whereby  they  would  become  bound 
more  conclusively,  for  Mr.  Porteous  is  agent  for  all  in  mak- 
ing the  rates,  and  they  all  acquiesce  in  what  he  does,  so  that 
they  would  be  bound  even  if  he  had  acted  at  first  without 
full  authority.  The  arrangement  as  it  exists  in  fact,  though 
it  be  only  a  name  or  a  trade  mark,  makes  the  National  Des- 
patch Line  or  its  manager  representing  it,  the  agent  for  such 
roads  as  the  line  is  operated  over.  Its  rates  are  their  rates 
for  the  business  done,  and  at  their  peril  they  must  see  that 
its  tariffs  are  filed  with  this  Commission,  and  that  in  other 
particulars  the  law  is  obeyed  by  it. 

III.  The  principal  controversy  in  the  case  has  been  over 
the  justification  set  up  for  the  charges  on  the  short  haul 
traffic.  As  bearing  upon  that  controversy  a  considerable 
body  of  evidence  was  taken,  the  purpose  of  which  was  to 
show  that  the  very  low  rates  charged  for  long  haul  traffic 
were  a  necessity  of  the  situation,  and  that  the  higher  rates 


178  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

for  short  haul  traffic  were  the  lowest  that  could  be  afforded. 
As  the  Central  Vermont  is  the  road  principally  concerned 
with  the  short  haul  rates,  and  the  lines  for  long  haul  traffic 
are  very  often  spoken  of  as  Central  Vermont  lines,  it  will  not 
be  necessary  in  the  further  discussion  of  the  case  to  distin- 
guish between  the  several  roads,  and  what  we  have  to  say 
will  perhaps  be  more  readily  grasped  and  understood  if  we 
avoid  doing  so.  • 

The  Central  Vermont  is  the  successor  to  the  Vermont  Cen- 
tral and  the  Vermont  and  Canada  roads,  constructed  in  1849 
for  local  traffic  and  which  became  bankrupt  and  sunk  all  their 
capital.  There  was  a  long  receivership,  at  the  end  of  which 
a  reorganization  was  affected  under  the  name  of  the  Central 
Vermont  with  a  bonded  debt  of  seven  million  dollars.  The 
company  as  reorganized  has  paid  the  interest  on  its  debt  but 
no  dividends  ;  the  surplus  earnings  being  all  expended  in  im- 
provements. The  road  is  in  a  fine  state  of  repair  and  effi- 
ciency, well  supplied  with  motive  power,  but  still  making  use 
of  leased  cars  through  the  National  Despatch  Line.  The  line 
of  road  is  through  a  sparsely  populated  country,  with  no 
large  towns,  and  where  the  industry  is  mainly  agricultural. 
For  many  years  the  population  has  been  nearly  stationary 
in  numbers,  but  the  wealth  of  the  people  has  been  steadily 
increasing,  and  to  this  increase  the  railroads  have  no  donb' 
largely  contributed  ;  perhaps  it  is  not  too  much  to  say  tha 
they  have  rendered  it  possible.  There  is  not  local  traffic; 
along  the  line  of  the  road  to  enable  the  company  on  any  pos- 
sible tariff  to  maintain  a  first  class  road,  and  its  managers  be- 
fore and  during  the  receivership  directed  their  energies  to 
making  it  a  link  in  through  lines  from  Boston  and  other  New 
England  towns  to  Montreal,  Detroit,  Chicago,  and  othel 
points  in  the  West.  These  efforts  were  successful,  and  the 
(Ni.lt;.]  Vermont  was  recognized  by  the  Trunk  Lines  as  a 
powerful  rival  for  the  traffic  between  the  Mississippi  Vallej 
and  the  seaboard,  and  was  allotted  large  percentages  of  the 
business.  But  as  the  line  was  much  less  direct  than  those 
of  the  Trunk  Line  roads  and  more  time  was  required  for  the 
ol  trains  over  it  than  between  the  same  points  over 
the  other  lines,  it  was  compelled  to  make  concessions  in  rates 
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to  shippers,  and  the  Trunk  Lines  recognized  this  necessity 
and  allowed  it  a  differential,  as  it  is  called ;  that  is  to  say,  al- 
lowed it  to  make  concessions  on  west-bound  traffic  up  to  an 
agreed  point  without  its  being  regarded  as  a  cutting  of  rates. 
This  differential  has  been  as  high  as  ten  cents  a  hundred 
pounds  on  first  class  freight  between  Boston  and  Chicago,  and 
proportional  on  the  lower  classes,  but  so  large  a  differential 
is  not  now  conceded.  The  National  Despatch  Line,  however, 
continues  to  insist  upon  it,  and  its  doing  so  led  to  the  insti- 
tution of  the  original  proceedings.  The  carriers  forming  the 
Central  Vermont  lines  insist  that  the  differentials  they  make 
are  necessary  to  enable  them  to  obtain  a  fair  share  of  the  busi- 
ness ;  their  rivals  deny  this  and  claim  that  it  results  in  forc- 
ing commerce  into  unnatural  channels  and  in  the  taking  of 
traffic  at  unremunerative  rates.  All  this  controversy  was  gone 
over  in  the  evidence  and  in  argument,  with  the  purpose  on 
one  side  to  estop  the  Boston  and  Albany,  as  an  assenting 
party  to  the  differentials,  from  making  the  complaint  it  now 
sets  up,  and  on  the  other  to  convict  the  defendant  roads  of 
unfairness  to  their  competitors.  But  all  this  becomes  imma- 
terial to  the  controversy  presented  by  the  complaint  of  the 
State  Grange.  What  we  are  concerned  with  now  are  the  local 
rates  as  they  affect  local  shippers,  not  the  through  rates  as 
they  affect  the  rival  lines. 

One  peculiarity  of  this  controversy  is  that  the  differentials 
'are  not  given  or  taken  on  east-bound  traffic,  but,  neverthe- 
less, the  Central  Vermont  Line  is  enabled  to  obtain  its  full 
share  of  the  business.  The  reasons  for  this  were  not  brought 
out  on  the  hearing,  but  evidently  the  roads  forming  that  line 
have  been  able  to  give  shippers  more  satisfactory  facilities  on 
east-bound  than  on  west-bound  traffic.  But  this  also  is  un- 
important now.  What  is  important  is  the  fact  that  the 
through  business  is  a  necessity  to  the  Central  Vermont,  if  it 
is  to  maintain  its  present  state  of  efficiency.  The  strictly 
through  tonnage  over  it  for  the  year  ending  June  30, 1886,  was 
seventy-nine  per  cent,  of  all ;  the  strictly  local  tonnage  was 
but  five  and  one-fourth  per  cent.,  while  what  is  denominated 
in  the  evidence  joint  freight,  that  is  to  say,  freight  received 
at  points  on  the  line  from  points  beyond  its  termini,  or  taken 
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up  at  local  points  to  be  transported  beyond  the  termini,  was 
fifteen  and  three-fourths  per  cent.  It  is  very  evident  that 
from  these  figures  that  neither  on  the  local  traffic  alone,  nor 
on  that  and  the  joint  traffic  can  a  first  class  road  be  maintain- 
ed. It  is  therefore  the  right  and  we  may  say  the  duty*  of  the 
managers  of  the  Central  Vermont  to  obtain  and  keep  up  a 
through  business  if  they  can  do  so  without  injustice  to  the 
local  traffic  and  without  violation  of  law. 

No  injustice  is  done  to  the  local  traffic  by  taking  through 
traffic  at  very  low  rates,  provided  the  doing  so  neither  makes 
the  local  traffic  more  expensive  nor  otherwise  incommodes  it. 
The  defendants  put  in  evidence  to  show,  (1,)  that  the  rates  on 
local  traffic  are  not  out  of  proportion  to  those  charged  on 
through  traffic  ;  it  being  very  much  more  expensive  to  handle 
an  equal  amount  of  the  former  than  of  the  latter  ;  (2,)  that  the 
through  traffic  is  not  carried  at  a  loss,  but  there  are  net  gains 
from  it  in  the  aggregate  exceeding  those  on  the  local  and  joint 
traffic  put  together,  and  that  it  is  by  means  of  these  gains  that 
the  efficiency  of  the  road  is  maintained;  (3,)  that  the  rates  on 
the  through  traffic  cannot  be  materially  advanced  without  losing 
it,  and,  (4,)  that  the  company  cannot  afford  to  reduce  the  rates 
on  the  local  traffic.  There  was  strong  evidence  in  support  of 
all  these  propositions.  We  are  entirely  satisfied  that  a  large 
through  business  is  essential  to  this  line  if  it  is  to  continue 
to  be  a  useful  line  even  for  local  business.  We  are  also  sat- 
isfied that  the  people  of  Vermont  are  largely  interested  in  the 
low  rates  on  the  long  haul  traffic,  not  only  because  to  some 
extent  they  send  manufactured  articles  to  distant  points,  but 
much  more  because  Vermont  relies  very  largely  on  the  West 
for  grain,  flour,  meats,  and  provisions.  It  is  highly  probable 
that  if  the  people  of  that  State  pay  high  rates  on  local  traffic 
they  are  fully  compensated  in  the  low  rates  on  long  haul  traf- 
fic. A  board  having  full  power  to  adjust  rates  as  circum- 
C68  should  seem  to  require  might  perhaps  so  hold. 

But  our  power  in  tin's  regard  is  restricted  by  the  terms  of 
the  law  which  absolutely  forbid  a  carrier  "to  charge  or  receive 
any  greater  compensation  in  the  aggregate  for  the  transpor- 
tation of  passengers  or  of  like,  kind  of  property  under  sub- 
stantially similar  circumstances  and  conditions  for  a  shorter 
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than  for  a  longer  distance  over  the,  same  line  in  the  same  di- 
rection, the  shorter  being  included  within  the  longer  dis- 
tance." This  is  the  law  which  governs  our  action,  and  it  can- 
not be  departed  from  by  us  on  considerations  of  equity  or  of 
what  would  be  for  the  interest  of  parties  concerned.  If  par- 
ties complain  of  a  violation  of  the  law  we  can  only  pass  upon 
the  charge  preferred,  and  our  action  cannot  be  affected  by  the 
circumstance  that  the  rates  as  adjusted  are  on  the  whole  to 
their  advantage.  They  must  judge  of  their  interest,  while  we 
are  to  judge  of  the  violations  of  law  which  are  complained  of. 

The  controversy  in  the  case,  then,  is  narrowed  to  this 
question  :  Are  the  circumstances  and  conditions  under  which 
the  greater  charges  are  imposed  on  the  short  haul  traffic  sub- 
stantially dissimilar  to  those  under  which  the  lesser  charges 
are  imposed  on  the  long  haul  traffic  ?  If  not,  such  greater 
charges  are  illegal,  and  we  have  no  authority  to  make  them 
otherwise. 

The  defendants  undertook  to  showb  that  the  circumstances 
and  conditions  were  substantially  dissimilar.  The  evidence  of 
the  difference  in  cost  w,as  very  justly  relied  upon,  for  cost  is  a 
very  important  condition  to  traffic.  This  difference  fairly  jus- 
tifies a  considerable  difference  in  the  rates,  but  we  are  not 
satisfied  that  it  will  support  the  difference  actually  made.  The 
cost  of  different  kinds  of  traffic  cannot  possibly  be  arrived  at 
with  accuracy  ;  at  best  only  an  approximating  estimate  can 
be  made.  The  calculations  put  in  evidence  do  not  satisfy  us 
that  the  same  kind  of  freight  can  be  taken  from  Boston  through 
St.  Albans  to  Detroit  at  a  less  cost  than  from  Boston  to  St. 
Albans,  or  from  Boston  through  Ogdensburgh  to  Chicago  and 
Milwaukee  at  a  less  cost  than  to  Ogdensburgh.  Honest  cal- 
culations are  made  to  show  such  a  result,  but  they  are  very 
likely  to  charge  upon  local  traffic  exclusively  items  which 
ought  to  be  apportioned,  or  to  leave  something  out  of  view 
which  ought  to  be  considered. 

The  main  reliance  of  the  defence,  however,  was  upon  a 
showing  of  the  competition  which  defendants  must  meet  in 
long  haul  traffic.  It  was  shown  that  for  traffic  between  Bos- 
ton and  the  West  there  was  actual  or  possible  competition 
by  steamers  to  Portland  and  thence  over  the  Grand  Trunk 
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by  steamers  to  Halifax,  and  tlience  over  the  Inter-colonial 
by  the  Southeastern  Koad  to  connect  with  the  Canadian  Pa- 
cific by  the  several  trunk  lines  and  by  combinations  of  car- 
riers requiring  no  special  mention. 

The  evidence,  however,  is  entirely  conclusive  that  the  com- 
petition which  is  troublesome  to  the  defendants  is  that  of  the 
Trunk  Lines.  It  is  from  these  that  the  defendants  demand 
the  differentials,  and  it  is  because  they  are  possessed  of  the 
shorter  lines  that  the  differentials  become  necessary.  The 
defendants  do  not  fear  the  competition  of  a  route  by  Halifax 
or  of  any  of  the  other  circuitous  routes  that  can  be  organized, 
and  such  lines  do  not  constitute  circumstances  or  conditions 
having  any  perceptible  bearing  on  the  present  controversy. 
The  circumstances  and  conditions  that  must  justify  the  greater 
charge  on  the  shorter  haul  over  the  Central  Vermont  Line 
must  be  such  as  spring  from  the  trunk  line  competition. 

In  The  Matter  of  the  Louisville  and  Nashville  Railroad 
Company  we  expressed  tlfe  opinion  that  there  might  be  cases 
in  which  the  competition  between  railroads,  even  when  they 
were  all  subject  to  the  jurisdiction  of  the  Commission,  would 
present  such  dissimilarity  of  circumstances  and  conditions 
between  long  haul  and  short  haul  traffic  as  to  justify  the 
greater  charge  on  the  shorter  haul  on  the  same  line  in  the 
same  direction.  But  our  published  opinion  shows  that  we 
thought  the  case  must  be  rare  and  quite  exceptional.  The 
trunk  lines  are  all  subject  to  our  jurisdiction.  What  then 
arc;  the  peculiar  circumstances  and  conditions  which  consti- 
tute the  difference  between  the  case  before  us  and  cases  of 
railroad  competition  in  general? 

The  principal  difference  must  be  found  in  the  fact  that  the 
Trunk  Lines  have  interior  or  shorter  lines  as  compared  with 
the  line  of  the  defendants,  and  the  latter  are  compelled,  there- 
fore, to  make  very  low  rates  on  their  through  traffic.  This  is 
a  necessity  of  fche  situation.  But  it  is  a,  necessity  which 
exists  wherever  long  and  short  lines  compete ;  the  long  line 
must  accept  the  rates  made  by  tin-  short  line,  and  perhaps 
make  concessions  from  them.  In  this  respect  there  is  noth- 
ing peculiar  in  the  position  of  these  defendants;  there  are 
roads  in  every  pari  of  the  country  which  can  make  the  same 
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claim  they  do  with  the  same  justice.  It  is  a  claim  that  could 
be  advanced  wherever  a  route,  however  circuitous,  could  be 
formed  for  long-haul  traffic.  A  line  from  Boston  to  Detroit, 
for  example,  might  be  formed  by  way  of  the  Chesapeake  and 
Ohio  Eailway,  and  one  from  Chicago  to  St.  Louis  by  way  of 
St.  Paul.  The  greater  the  departure  from  a  direct  line,  the 
greater  would  commonly  be  the  necessity  for  low  rates  on 
through  traffic,  and  the  greater  the  liability  to  have  the 
charges  on  the  local  traffic  increased  to  make  the  carriage  of 
through  traffic  possible.  But,  without  enlarging  on  this 
branch  of  the  case,  we  content  ourselves  with  saying  that 
such  peculiar  facts  are  not  found  to  exist  in  this  case  as  will 
justify  the  greater  charge  over  the  shorter  line. 

There  remains  for  us  only  the  duty  to  make  and  issue  the 
order  which  the  facts  found  require.  The  Central  Vermont 
and  tne  other  defendants  concerned  with  it  in  interstate 
traffic  between  Boston  and  St.  Albans  and  Boston  and  Og- 
densburgh,  respectively,  including  ^those  points,  must  wholly 
cease  and  desist  from  charging  or  receiving  in  respect  to  any 
part  of  such  traffic  a  greater  compensation  for  transportation 
of  a  like  kind  of  property  for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  line  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance.  In  performing 
this  duty  we  neither  do  nor  with  propriety  can  express  opin- 
ion upon  the  intrinsic  reasonableness  or  justice  of  the  rates 
heretofore  imposed,  except  to  this  extent,  that  we  do  not 
think  it  was  shown  by  the  evidence  that  when  the  local  tariffs 
are  made  to  conform  to^he  letter  of  the  law  as  above  directed 
they  will  be  unreasonable. 

In  this  opinion  all  concur. 

On  filing  this  report  and  opinion  the  following  order  was 
entered : 

These  three  cases  having  been  brought  on  to  be  heard  at 
Rutland,  in  the  State  of  Vermont,  on  documentary  and  oral 
testimony,  and  counsel  having  been  heard  on  behalf  of  the 
respective  parties,  that  is  to  say,  Mr.  Samuel  Hoar  for  the 
complainants  in  the  first  two  cases,  Mr.  George  F.  Edmunds 
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and  Mr.  Haskins,  of  Haskins  <fc  Stoddard,  for  the  complain- 
ant in  the  third  case,  and  Messrs.  B.  F.  Fifield  and  A.  A. 
S  trout  for  the  defendants ;  and  due  deliberation  having  been 
had,  and  the  report  and  opinion  of  the  Commission  being 
now  tiled — 

It  is  now  ordered  and  adjudged  that  the  Central  Vermont 
Railroad  Company  and  the  other  defendants  concerned  with 
it  in  interstate  traffic  between  Boston,  in  the  State  of  Massa- 
chusetts, and  St.  Albans,  in  the  State  of  Vermont,  or  between 
Boston  aforesaid  and  Ogdensburgh,  in  the  State  of  New 
York,  including  those  points  respectively,  do  and  shall  wholly 
and  immediately  cease  and  desist  from  charging  or  receiving, 
in  respect  of  any  part  of  such  traffic,  a  greater  compensation 
for  the  transportation  of  a  like  kind  of  property  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  within  the  longer  dis- 
tance. 

And  it  is  further  ordered  that  a  copy  of  this  order,  with 
notice  requiring  obedience  thereto,  be  forthwith  sent  to  each 
of  the  defendant  corporations,  and  that  at  the  same  time 
there  be  also  sent  to  each  of  such  defendants  a  copy  of  the 
report  and  opinion  of  the  Commission  above  referred  to. 


GEORGE  M.  JACKSON   v.  THE   ST.    LOUIS,  ARKAN- 
SAS AND  TEXAS  RAILWAY  COMPANY. 

Decided  October  12,  1887. 

Petitioner  complained  of  a  certain  rate  as  excessive.  ITe  also  complained 
<.i  unjust  discrimination  in  respect  to  that  rate.  Defendant  answered 
thai,  its  rain  was  not  what  petitioner  Supposed,  but  was  a  certain  charge 
very  much  less,  and  also  denied  the  alleged  unjust  discrimination.  Pe- 
titioner did  QOt  further  appear  ill  the  ease,  and  did  not   respond  at  the 

hearing.     Held,  thai  it,  must  be  assumed  on  these  faots  that  he  was  sat- 

Lsfied  with  1  he  answer. 

No  appearance  for  complainant. 
A.  C  Stuark  i'<>r  defendant. 
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MEMORANDUM. 

The  petition  in  this  case  was  filed  June  8th,  1887.  The 
principal  complaint  seemed  to  be  that  the  defendant  refused 
to  ship  hewed  ties  for  petitioner  from  St.  Francis,  in  the  State 
of  Arkansas,  to  Kansas  City  for  less  than  forty  and  one-half 
cents  each,  which  was  averred  to  be  an  unreasonable  and 
unjust  charge.  It  was  also  complained  that  defendant  dis- 
criminated in  its  rates  unjustly  as  between  sawed  ties  and 
hewed  ties  to  the  prejudice  of  the  latter. 

Defendant  filed  its  answer  June  28th,  1887,  in  which  all  un- 
just discrimination  as  between  hewed  and  sawed  ties  was  de- 
nied. It  was  further  denied  that  defendant  had  ever  made  a 
charge  of  forty  and  one-half  cents  each  for  the  transporta- 
tion of  ties  from  St.  Francis  to  Kansas  City,  but  it  was  aver- 
red that  the  charge  had  been  forty  cents  prior  to  May  23d, 
1887,  when  it  was  reduced  to  thirty-three  and  one-half  cents, 
at  which  it  remained  when  the  complaint  was  tiled. 

A  copy  of  this  answer  was  sent  to  complainant,  and  he  has 
not  since  been  heard  from  by  the  Commission.  Notice  that 
the  case  would  be  heard  this  day  was  sent  to  him,  but  he  has 
not  appeared.  The  defendant  appeared  by  counsel.  Under 
the  circumstances  we  must  assume  complainant  is  satisfied 
with  the  answer,  and  the  case  is  dismissed. 


LEVEEETT     LEONARD    v.     THE    UNION    PACIFIC 
RAILWAY  COMPANY. 

Heard  October  18,  1887. 

When  issues  of  fact  are  made  by  the  pleadings  and  no  proofs  are  offered,  no 
relief  can  be  granted  on  such  issues. 

The  complaint  charged  unjust  discrimination  in  rates.  The  answer  admit- 
ted the  discrimination,  denied  that  it  was  unjust,  and  assigned  reasons 
for  making  it.  On  the  case  being  brought  to  a  hearing  on  the  pleadings 
and  submitted  without  evidence,  it  was  held  that  since  it  was  impossi- 
ble to  say  that  there  might  not  be  facts  to  support  the  discrimination, 
that  the  case  must  be  dismissed,  but  without  prejudice. 

On  May  21st,  1837,  the  complainant  presented  his  petition, 
stating  that  on  the   11th  day  of  April,  1837,  he  delivered  to 
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tlie  authorized  employees  of  tlie  defendant  at  its  station  at 
Kansas  City,  Missouri,  twenty-six  head  yearling  pure-bred 
stock  cattle,  in  the  Burton  Feeding  and  Watering  Stock  Car, 
No.  47,  said  car  being  owned  and  operated  by  the  Burton 
IStock  Car  Company,  of  Boston,  Mass.,  and  that  the  said  cat- 
tle were  consigned  by  and  to  himself  to  Pueblo,  Colorado,  on 
sale  ;  that  the  defendant  charged  the  petitioner  for  the  trans- 
portation of  said  stock  thirty-eight  per  cent,  in  excess 
of  the  regular  rate  between  the  same  points  in  cars  owned 
and  operated  bj  defendant ;  that  the  petitioner  protested 
against  the  same,  and  was  thereupon  referred  to  that  portion 
of  the  Western  Classification  relating  to  "  The  Transporta- 
tion of  Live  Stock  in  Special  or  Palace  Cars  ;"  that  the  pe- 
titioner then  demanded  to  be  supplied  with  an  improved 
feeding  and  watering  stock  car,  suitable  for  the  safe  and 
prompt  transportation  of  above  mentioned  pure-bred  stock, 
and  was  informed  that  the  defendant  did  not  own  any  such 
cars,  and  only  supplied  the  common  live  stock  cars.  The  peti- 
tion further  alleges  that  the  common  stock  cars  supplied  by  the 
defendant  are  wholly  inadequate  for  the  comfortable  and  safe 
transportation  of  valuable  pure-bred  stock,  and  have  no  appli- 
ances for  feeding  and  watering  animals  upon  the  cars.  The 
petition  prays  that  the  defendant  be  compelled  to  refund  tlie 
said  excess  charge  of  thirty-eight  per  cent,  above  the  regular 
rates,  and  that  all  railroads  be  required  to  supply  suitable 
improved  live  stock  cars,  provided  with  adequate  appliances 
for  properly  feeding  and  watering  horses  and  cattle  while  in 
transit,  or  that,  failing  to  do  so,  they  shall  receive  live  stock 
in  cars  of  like  description  when  offered,  at  the  same  rates 
which  they  receive  for  transporting  the  same  kind  of  traffic, 
the  same  distance,  in  their  own  cars,  and  without  charging 
any  excess  for  the  use  of  said  improved  cars. 

The  answer  of  the  defendant  admits  that  application  was 
made  to  iis  agenl  at  Kansas  City  lor  tlie  transportation  of 
i  t ,  nty-six  head  «>!'  cattle  in  a  Burton  stock  car,  from  Kansas 
City,  Missouri,  to  Pueblo,  Colorado,  via  Denver,  Colorado, 
and  says  that  the  freighl  rale  upon  such  a  car,  so  loaded,  from 
Kansas  City  to  Denver  was  explained  to  the  petitioner;  that 

said  car  was  a    Burton   Palace  Stock  Car,  of  the  ordinary  size, 
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and  thirty-six  feet  in  length,  internal  measurement ;  that  the 
rate  upon  ordinary  stock  cars,  thirty  feet  in  length,  as  used 
by  railroads  generally,  was  $72.50,  and  that  under  the  West- 
ern Classification,  adopted  by  the  western  roads  through  the 
Western  Classification  Committee,  the  rate  at  the  date  of  said 
shipment  on  live  stock  palace  cars,  thirty-six  feet  in  length, 
internal  measurement,  was  one  hundred  and  thirty-eight  per 
cent,  of  the  regular  tariff  rate,  that  is  to  say,  $72.50  per  car  ; 
that  the  petitioner  did  not  at  the  time  object  to  the  said  rate, 
and  the  only  difference  which  arose  then,  or  at  any  time  prior, 
related  to  the  issuance  of  a  free  pass  to  petitioner  by  defen- 
dant, from  Kansas  City  to  Denver,  which  was  refused,  and 
to  this  the  petitioner  objected,  and  defendant  had  no  knowl- 
edge of  any  dissatisfaction  respecting  said  shipment,  or  claim 
for  refunding  of  any  alleged  excess  in  the  rate,  until  the  filing 
of  the  petitioner's  complaint.  The  defendant  denies  that  the 
said  charge  was  in  violation  of  the  "Act  to  Begulate  Com- 
merce," and  also  denies  that  any  demand  was  made  upon  it 
to  furnish  the  petitioner  with  an  improved  feed  and  watering 
stock  car  suitable  for  the  safe  and  prompt  transportation  of 
high-bred  stock,  or  that  complainant  was  informed  that  the 
railway  company  did  not  oavh  such  cars,  and  says  that  the 
statements  of  complainant  in  that  particular  are  untrue  in 
fact ;  that  its  stock  cars,  in  ordinary  use,  are  well  built  and 
substantial  and  in  every  respect  fit  for  the  transportation  of 
live  stock,  as  such  business  is  ordinarily  conducted  by  west- 
ern roads  ;  that  the  said  Burton  stock  car  is  a  species  of  pal- 
ace stock  car,  not  owned  by  any  railroad  compan}r,  but  by 
the  Burton  Stock  Car  Company,  a  private  corporation,  which 
provides  cars  for  shippers  of  live  stock,  and  receive  therefor 
a  fee  separate  and  apart  from  any  payment  for  the  transpor- 
tation of  said  car  and  its  contents  ;  that  the  tendency  of  such 
private  ownership  and  profit  upon  such  cars  hauled  by  rail- 
way companies  is  to  absorb  and  divert  a  part  of  the  legiti- 
mate railway  business  into  the  pockets  of  private  corpora- 
tions and  individuals,  who  deny  any  obligation  as  common 
carriers  to  the  public  or  the  government.  The  defendant 
further  states  that,  in  the  transaction  complained  of,  it  has 
afforded  the  petitioner  equal  advantages  and  facilities  without 
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preference  or  discrimination  to  persons  or  corporations  sim  - 
ilarly  situated,  and  that  the  charges  made  were  reasonable 
and  just.  It  submits,  also,  that  it  is  not  under  any  legal  ob- 
ligation, either  of  common  law  or  by  construction,  to  receive 
and  transport  over  its  road  trains,  cars,  or  vehicles  owned 
by  private  parties  or  corporations,  whether  tendered  by  the 
owners  thereof,  or  by  the  hirers  thereof,  not  operating  rail- 
ways as  common  carriers,  and  not  exchanging  passengers, 
freight  or  other  cars  with  respondent  as  common  carriers. 

The  case  having  been  this  day  assigned  for  hearing — 

2L  J.  Foote  appeared  for  the  petitioner  and  made  an  argu- 
ment, claiming  that  upon  the  pleadings  petitioner  was  enti- 
tled to  the  relief  prayed. 

J.  S.  Blair  and  Shellabager  <&  Wilson,  for  defendant. 

No  proofs  were  offered. 
By  the  Commission. 

The  pleadings  in  this  case  present  clear  issues  of  fact.  It 
is  impossible  to  dispose  of  these  issues  by  a  decision  which 
shall  reach. the  merits  without  some  evidence  upon  which  to 
base  it.  We  cannot  assume  that  the  higher  rates  charged  for 
transporting  the  Burton  cars  constitute  unjust  discrimination 
when  the  fact  is  denied  in  the  pleadings  and  is  not  proved. 
Whatever  doubts  we  may  have  on  the  subject  in  the  absence 
of  proofs,  it  is  impossible  for  us  to  say  that  if  all  the  facts 
were  before  us  the  greater  charge  could  not  be  justified.  In 
the  case  brought  by  the  Burton  Stock  Car  Company  against 
the  Chicago,  Burlington  and  Quincy  Kailroad  Co.  and  others, 
and  heretofore  heard  by  us,  considerable  evidence  was  put 
in  by  the  defendants  in  justification  of  the  greater  charg<  ; 
and  while  we  could  not  say  it  was  entirely  convincing,  neither 
on  the  other  hand  could  we  say  that  unjust  discrimination 
was  fairly  made  out.  The  case  was  therefore  retained  for 
further  proceedings  in  case  the  parties  should  sec  lit  to  take 
them.  In  this  case,  however,  no  evidence  pjhatever  is  pre- 
sented; and  as  it  is  not  suggested  that  further  proceedings 
are  desired,  tin:  case  must  stand  dismissed,  but  without  prej- 
udice. 
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CHAELES  W.  KEITH  AND  ANOTHEE  v.  THE  KEN- 
TUCKY CENTEAL  EAILEOAD  COMPANY  AND 
OTHEES. 

Tried  July  19— Decided  October  21. 

A  common  carrier  of  live  stock  is  subject  to  the  legal  duty  to  provide  reas- 
onable and  proper  facilities  for  receiving  and  discharging  from  its  cars 
such  live  stock  as  is  offered  for  transportation,  free  of  all  except  the 
customary  transportation  charges.  It  does  not  fully  discharge  this  duty 
by  receiving  on  and  discharging  from  its  cars  live  stock  at  a  depot  ac- 
cess to  which  must  be  purchased. 

A  railroad  company  as  carrier  of  live  stock  had  undertaken  to  give  to  a 
stock  yards  company  an  exclusive  right  at  one  of  its  stations,  and  to  re- 
quire all  stock  at  that  station  to  be  received  and  delivered  on  the  plat- 
form of  the  chutes  of  that  company  ;  the  company  being  authorized  to 
charge  lottage  therefor.  Complainants  established  by  the  track  of  the 
railroad  company  chutes  of  their  own,  through  which  they  demanded 
the  right  of  receiving  and  delivering  the  stock  of  themselves  and  their 
customers.  The  conveniences  furnished  by  them  being  suitable,  it  was 
held  that  their  demand  must  be  complied  with. 

Where  suit  is  pending  involving  to  some  extent  the  question  presented  by  pe- 
tition to  the  Commission,  the  pendency  thereof  will  not  be  deemed  suffi- 
cient reason  for  the  Commission  declining  to  make  an  order,  when  it  is 
seen  that  the  judgment  of  the  court  when  rendered  will  not  necessarily 
cover  the  ground  of  the  petition  ;  but  leave  will  be  given  either  party  to 
apply  for  a  modification  of  the  order  should  a  modification  be  necessary 
to  make  it  conform  to  the  judgment  when  rendered. 

This  case  being  brought  on  to  be  heard  on  petition  and 
answers  thereto  by  the  several  defendants,  oral  testimony 
was  taken  on  the  issue  so  far  as  related  to  the  Pittsburgh, 
Cincinnati  and  St.  Louis  Eailroad  Company,  and  the  case  as 
to  the  other  defendants  was  submitted  on  the  following 
stipulation  : 

For  the  purpose  of  trying  the  issues  in  the  above  cause 
now  pending  before  the  Interstate  Commerce  Commission  the 
following  facts  are  agreed  and  shall  constitute  all  the  evi- 
dence to  be  heard  upon  said  trial,  in  addition  to  such  uncon- 
troverted  statements  of  fact  as  are  contained  in  the  complaint 
and  the  answers. 

1.  The  complainants  are  partners  engaged  in  the  business 
of  live  stock  brokerage,  buying,  selling  and  shipping  live 
stock  from  Covington,  and  are  proprietors  of  stock  yards  at 
Covington,  Kentucky,  situat  near  the  line  of  tha  Kentucky 
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Central  Railroad  track,  suitable  and  convenient  for  receiving 
and  shipping  live  stock  from  and  upon  said  railroad,  the  free 
use  of  which  they  have  offered  to  said  railroad  companies,  the 
respondents, \for  either  the  receipt  or  delivery  of  stock  to  and 
from  all  persons  desiring  to  use  the  same. 

2.  The  tripartite  agreement  between  the  railroads  (filed 
here  with  as  exhibit  A)  was  observed  by  all  the  parties  and  by 
the  Louisville  and  Nashville  as  purchaser  of  the  Louisville, 
Cincinnati  and  Lexington,  and  by  the  Kentucky  Central 
Railway  Company  as  successor  of  the  Kentucky  Central  Rail- 
road Company. 

3.  The  Covington  Stock  Yards  Company  had  a  contract 
(the  same  tiled  with  the  response  of  the  Kentucky  Central 
Railroad  Company  herein)  and  the  validity  and  construction 
of  same  was  duly  ordered  to  be  litigated  by  interpleader  be- 
tween the  Covington  Stock  Yards  Company  and  Keith  and 
Wilson  in  a  case  to  forclose  a  mortgage  on  the  Kentucky 
Central  Railroad  in  the  United  States  Circuit  Court  for  the 
District  of  Kentucky,  and  was  there  so  litigated,  and  is  now 
pending  on  appeal  to  the  Supreme  Court  of  the  United  States. 

The  questions  there  involved  were  whether  the  contract 
was  valid  to  give  the  Covington  Stock  Yards  Company  exclu- 
sive right  to  keep  live  stock  chutes  and  yards  on  right  of  way 
of  the  railroad,  and  whether  it  might  charge  Keith  and  Wil- 
son or  their  customers  anything  for  merely  transmitting  live 
stock  through  its  yards  to  and  from  the  public  highway,  and 
whether  the  railroad  company  could  establish  any  other  live 
stock  depot  at  Covington.  But  the  said  railroad  company 
had  not  proposed  to  establish  any  other  at  Covington.  (If 
the  Commission  will  consider  that  record — No.  1847,  Coving- 
ton Stock  Yards  Company  v.  Keith  et  al.f  it  will  find  the  print- 
ed record  in  Supreme  Court  IT.  S.) 

!.  The  extra  charges  alleged  as  discriminations  were  made 
by  W.  A.  Peters  lor  the  benefit  of  the  Covington  Stock  Yards 
Company,  of  which  he  is  superintendent,  and  went  to  the 
fcr<  asurj  of  that  company  and  not  to  any  #  the  railroads. 

5.  \\ .  A.  Peters  is  nlso  agent  at  the  Covington  Slock  Yards 
Station  for  each  of  the  railroads,  and  reported  separately  to 
h  company  his  acts  lor  that  company. 
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6.  Bills  of  lading,  or  shipping  contracts  of  the  Pittsburgh, 
Cincinnati  and  St.  Louis  Railroad  Company,  only  were  issued 
by  him  for  stock  of  Keith  &  "Wilson  or  their  customers  to 
any  point  outside  of  Kentucky,  and  stock  from  similar  points 
was  only  receipted  for  in  like  manner. 

7.  Stock  billed  in  the  name  of  the  Kentucky  Central  Rail- 
road Company  is  delivered  to  and  received  from  Keith  and 
Wilson  at  their  own  chutes,  but  not  by  Peters.  Stock  billed 
in  the  name  of  the  other  railroad  companies  is  delivered  and 
received  only  at  Covington  stock  yards. 

8.  The  Kentucky  Central  Railroad  Company  has  always 
been  willing  to  receive  and  ship  stock  for  Keith  <yj  Wilson 
at  the  general  freight  depot  at  Covington  free  from  terminal 
charges ;  but  same  is  very  inconvenient  to  both,  and  that 
freight  depot  has  not  been  used  for  receiving  live  stock  only 
in  exceptional  cases. 

9.  W.  A.  Peters,  the  manager  of  the  Covington  Stock 
Yards,  has  been  instructed  by  the  Stock  Yards  Company  to 
collect  yardage  or  lottage  on  all  stock  passing  through  said 
yards  for  market  shipped  to  or  from  Covington  ;  but  none  for 
stock  not  apparently  intended  for  market,  and  none  for  stock 
transmitted  immediately  through  Covington. 

He  has  never  charged  the  complainants,  nor  would  he  now 
charge  them,  lottage  or  yardage  on  any  stock  not  apparently 
designed  for  market  nor  for  any  stock  transmitted  immedi- 
ately through  Covington  and  not  kept  or  housed  at  complain- 
ants' yards. 

Before  the  8th  day  of  May,  1886,  no  charge  had  been  made  to 
any  one  for  passing  stock  through  said  yards,  whether  intend- 
ed for  market  or  not,  nor  whether  immediately  transmitted 
through  Covington  or  not.  At  or  about  that  time,  the  com- 
plainants having  established  their  yards  in  opposition  to  the 
Covington  Stock  Yards,  said  Peters  issued  to  the  complain- 
ants a  notice  in  writing  that  "  on  and  after  that  date  they 
would  be  required  to  pay  lottage  upon  all  stock  unloaded  at 
the  Covington  S#>ck  Yards  and  taken  to  their  yards,"  and  such 
charges  have  been  imposed  upon  them  ever  since,  but  upon 
no  other  persons  except  in  two  instances  where  such  charges 
were  collected  from  others. 
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In  all  cases  where  stock  has  been  kept  at  complainants' 
yards  and  then  offered  for  shipment  over  the  roads  of  defend- 
ants charges  for  passing  through  the  Covington  Stock  Yards 
are  imposed — otherwise  no  such  charge  has  been  made,  ex- 
cept in  the  two  instances  above  mentioned,  and  no  other  in- 
stance has  occurred  for  the  enforcement  of  said  instructions. 

Said  Peters,  as  the  agent  of  said  railroad  companies,  has 
had  no  office  at  the  platform  of  complainants  nor  any  force 
there  to  load  or  unload  cars  and  has  no  authority  to  act  as 
agent  for  said  roads  at  any  other  point  than  the  said  Coving- 
ton Stock  Yards. 

The  loading  and  unloading  of  cars  at  complainants'  chute 
interferes  with  and  impedes  the  loading  and  unloading  at  the 
Covington  Stock  Y'ards. 

10.  Since  the  5th  day  of  April,  1887,  the  agent  of  the  Pitts- 
burgh, Cincinnati  and  St.  Louis  Kailroad  Company,  respon- 
dent, refuses  to  receive  stock  from  complainants  for  ship- 
ment over  respondents  roads  except  through  the  Covington 
Stock  Yrards. 

He  refuses  to  have  the  cars  of  said  respondent  set  in  to 
complainants'  platform  without  the  order  of  the  Kentucky 
Central  Railroad  Company,  and  the  latter  says  it  will  so  set 
the  cars  in  if  the  said  agent  so  directs,  and  he  refuses  to  so 
direct. 

11.  All  live  stock  transported  by  the  Louisville  and  Nash- 
ville Railroad  Company  to  Covington,  however  consigned  is 
contracted  to  be  delivered  at  the  Covington  Stock  Yrards.  The 
Louisville  and  Nashville  Railroad  Company  pays  the  Stock 
Yards  Company  fifty  cents  per  car  for  unloading. 

We  concur  in  the  above  statement  of  facts  this  July  8th, 
1887.     • 

James  O xHara%  for  complainant. 

K.  J'',  riallam,  for  Kentucky  Central  Railroad  Company. 

E.  Baxter,  for  Louisville  and  Nashville  Railroad  Company. 

J.  7\  Brooke,  for  Pittsburgh,  Cincinnati  and  St.  Louis 
Railroad  Company, 


KEITH  ET  AL.  V.  KENTUCKY  CENTRAL  R.  R.  CO.  ET  AL.         193 
REPORT   AND    OPINION   OF   THE   COMMISSION. 

Morrison,  Commissioner  : 

In  this  case  it  is  alleged  that  the  railroad  companies,  against 
which  complaint  is  made,  have  denied  and  continue  to  deny 
and  refuse  to  Keith  &  Wilson,  complainants,  reasonable  and 
proper  facilities  for  receiving  and  forwarding  live  stock  over 
said  companies'  several  lines  of  road,  separately,  and  in  their 
connections  with  each  other,  and  that  said  railroad  compa- 
nies subject  said  Keith  &  Wilson  to  the  payment  of  terminal 
and  discriminating  charges  not  imposed  on  other  shippers 
of  a  like  kind  of  property. 

The  facts  appearing  from  the  agreement  of  parties  and  tes- 
timony heard  are  found  to  be  : 

1.  The  complainants  are  partners  buying,  selling  and  ship- 
ping live  stock,  and  are  the  proprietors  of  stock  yards  at  Cov- 
ington, Kentucky,  convenient  for  receiving  and  shipping  live 
stock  from  and  upon  the  Kentucky  Central  Railroad,  the  free 
use  of  which  yards  the  complainants  have  offered  to  the  de- 
fendant railroad  companies  and  at  which  live  stock  is  housed, 
fed,  and  cared  for  at  lower  rates  than  is  done  by  the  Coving- 
ton Stock  Yards  Company,  whose  yards  and  the  yards  of 
Keith  &  Wilson,  are  near  each  other  on  the  same  live-stock 
switch. 

2.  The  defendants  are  common  carriers  of  passengers  and 
freight,  including  live  stock,  to  and  from  Covington,  Ky.7 
and,  through  their  connections  with  each  other,  from  Coving- 
ton, Ky.,  to  Cincinnati,  Ohio,  and  thence  to  Pittsburgh,  Pa,, 
for  eastern  markets.  The  Covington  Stock  Yards — the  depot 
for  live  stock  on  the  line  of  the  Kentucky  Central  road  used 
by  all  the  defendants — are  reached  by  the  cars  of  the  other 
defendant  railroad  companies  over  a  switch  or  branch  ex- 
tending from  the  Kentucky  Central  to  the  Louisville  and 
Nashville  road  at  Milldale  or  South  Covington,  over  which 
the  pars  from  the  Louisville  and  Nashville  and  the  Pitts- 
burgh, Cincinnati  and  St.  Louis  roads  pass  to  the  Covington 
Stock  Yards ;  the  cars  of  the  Pittsburgh,  Cincinnati  and  St. 
Louis  Railroad  pass  to  and  from  its  southern  terminus  at  Cin- 
cinnati, over  the  Louisville  and  Nashville  track  to  Milldale. 
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3.  The  defendant,  the  Pittsburgh,  Cincinnati  and  St.  Louis 
Railroad  Company,  with  other  railroad  companies,  to  which 
the  other  defendants  are  successors,  had  stipulated  with  the 
Covington  Stock  Yards  Company  to  make  its  yards  with 
chutes  leading  thereto,  on  the  line  of  the  Kentucky  Central 
Railroad,  their  exclusive  depot  for  live  stock  at  Covington, 
Ky.,  for  the  term  of  fifteen  (15)  years  from  November  19, 
1881 ;  the  validity  and  construction  of  which  stipulation  had 
been  litigated  in  the  U.  S.  Circuit  Court  for  Kentucky,  and  is 
now  pending  on  appeal  in  thV  U.  S.  Supreme  Court,  and  be- 
fore such  litigation  the  stipulation  was  observed  by  all  the 
parties. 

4.  W.  A.  Peters  was  and  is  the  superintendant  of  said  Cov- 
ington Stock  Yards  Co.  and  agent  at  the  Covington  Stock 
Yards  and  station  for,  and  reports  separately  to,  each  of  said 
defendant  railroad  companies,  and  the  charges  alleged  as  dis- 
criminations, were  made  by  him  for  the  benefit  of  the  Cov- 
ington Stock  Yards  Co.  and  went  to  its  treasury. 

5.  Said  Peters,  as  manager  of  the  Covington  Stock  Yards 
Co.,  has  been  instructed  by  it  to  collect  "  lottage  "  on  all  stock 
passing  through  said  yards  for  market,  shipped  to  and  from 
Covington,  but  none  for  stock  not  intended  for  market  and 
none  for  stock  transmitted  immediately  through  Covington 
and  not  kept  or  housed  at  complainants'  yards. 

6.  No  charge  was  made  to  anyone  for  passing  stock  through 
said  Covington  Stock  Yards  before  May  8,  188G,  about  which 
time  complainants  established  their  yards  in  opposition  to 
the  Covington  Stock  Yards,  and  at  which  time  said  Peters 
issued  a  notice  in  writing  to  complainants,  that  "  on  and  after 
thai  date  they  would  be  required  to  pay  yardage  on  all  stock 
unloaded  at  the  Covington  Stock  Yards  and  taken  tojjheir 
(complainants')  yards,"  and  since  then  such  charges  have 
been  uniformity  imposed  on  complainants,  and,  in  two  in- 
stance S,  the   only  occurring  occasions  of  their  imposition,  on 

others. 

7.  The  Kentucky  Central  Railroad  Company  has  always 
been  willing  to  receive  and  ship  stock  for  Keith  &  Wilson, at 
the   general    freight  depot  at  Covington   free  of    terminal 

«  charges,  which  could  only  be  done  with   such  inconvenience 
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to  both,  tliat  the  freight  depot  has  been  used  for  receiving 
live  stock  only  in  exceptional  cases. 

Since  said  stipulation  was  litigated  in  the  IT.  S.  Circuit 
Court  for  Kentucky,  stock  billed  in  the  name  of  the  Ken- 
tucky Central  road  is  delivered  to  and  received  from  Keith  & 
"Wilson  at  their  own  platform  and  yards,  but  not  by  or 
through  the  agent  Peters.  Stock  billed  in  the  name  of  the 
other  defendant  railroad  companies  is  delivered  and  received 
only  at  the  Covington  Stock  Yards. 

The  Kentucky  Central  Eailroad  Company  protests  it  has 
the  legal  right  to  resume  delivery  of  all  live  stock  at  the  Cov- 
ington Stock  Yards  arriving  at  Covington,  and  that  it  may  do 
so  at  any  time  unless  the  judgment  of  the  Commission  shall 
be  adverse  to  the  existence  of  such  right. 

All  live  stock  transported  by  the  Louisville  and  Nashville 
Railroad  Company  to  Covington,  however  consigned,  is  con- 
tracted to  be  delivered  at  the  Covington  Stock  Yards. 

Since  April  5th,  1886,  the  Pittsburgh,  Cincinnati  and  St. 
Louis  Railroad  Company,  defendant,  refuses  to  receive  stock 
from  complainants  for  transportation  over  its  road  except 
through  the  Covington  Stock  Yards. 

8.  The  questions  litigated  in  the  United  States  Circuit 
Court,  and  now  pending  on  appeal  in  the  United  States  Su- 
preme Court,  involved  the  right  of  the  Covington  Stock  Yards 
Company  to  charge  Keith  &  Wilson,  or  their  customers,  at 
all  for  merely  transmitting  live  stock  to  and  from  the  public 
highway ;  whether  the  contract  was  valid  to  give  the  Coving- 
ton Stock  Yards  Company  the  exclusive  right  to  keep  live 
stock  chutes  and  yards  on  right  of  way  of  the  railroad,  and 
whether  the  railroad  company  could  establish  any  other 
live  stock  depot  at  Covington.  But  the  said  railroad  company 
had  not  proposed  to  establish  any  other  at  Covington. 

The  defendants  answering  separately,  each  for  itself,  de- 
nies that  it  has,  by  itself  or  through  its  connections,  refused 
to  complainants  any  reasonable  or  proper  facilities,  or  sub- 
jected them  to  any  terminal,  discriminating  or  unreasonable 
charges  as  alleged  by  them. 

In  justification  of  this  denial  it  is  urged — that  the  defend- 
ants performed  their  whole  duty  to  the  public  as  carriers  of 
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live  stock,  by  receiving  and  delivering  the  same,  as  they  were 
accustomed  to  do  and  had  done,  on  the  platform  at  the  chutes 
of  the  Covington  Stock  Yards  ;  that  the  discriminating  and 
terminal  charges  complained  of,  were  imposed  by  the  Cov- 
ington Stock  Yards  Company  for  its  own  use — that,  while  it 
was  more  convenient  for  defendants,  the  public  was  reasona- 
bly well  and  better  served  than  it  otherwise  could  or  would 
be  but  for  the  arrangement  by  which  defendants  made  the 
Covington  Stock  Yards  their  exclusive  depot  for  receiving 
and  delivering  live  stock. 

In  this  view,  so  ably  and  plausibly  presented  as  it  has  been, 
we  are  unable  to  concur.  The  Covington  Stock  Yards,  less 
complete  than  they  are  present,  were  established  and  under 
different  ownership,  were  in  operation  many  years  previous 
to  the  stipulation  or  arrangement  for  their  use  by  defendants, 
or  any  of  them.  This  arrangement  was,  no  doubt,  made  with 
the  well-meant  purpose  at  the  time  of  securing  better  termi- 
nal and  improved  stock  yard  facilities.  It  may,  at  the  time, 
have  stimulated  the  improvement  and  betterment  of  the  yards, 
and  in  that  way  was  beneficial,  in  some  measure,  to  the  gen- 
eral public.  But  that  such  considerations  justify  the  defend- 
ants, or  any  of  them,  in  making  the  yards  of  the  Covington 
Company  their  exclusive  live  stock  depot,  thus  enabling  the 
Covington  Company  to  exact  payment  of  those  who  are  not 
its  customers  for  the  privilege  of  passing  stock  to  and  from 
the  cars  of  defendants,  we  do  not  believe.  The  justification 
of  such  exaction  is  contradicted  by  the  fact  that,  near  to  and 
od  the  same  live  stock  switch  with  the  Covington  Stock  Yards, 
are  the  yards  of  the  complainants  where  the  public  may  be 
suitably  well  served  at  considerably  lower  rates  than  the  rates 
of  fche  Covington  Company.  The  complainants,  as  proprie- 
tors of  stock  yards  and  in  their  desire  and  effort  to  serve  the 
public  in  fchat  capacity,  have  the  right  to  be  the  rivals  of  the 
Covington  Stock  Yards  Company,  and  such  of  the  public  as 
!  ire  fco  patronise  fche  complainants,  have  both  fche  right  to 
do  so  and  fco  have  fcheir  stock  shipped  on  equal  terms  and  for 
like  charges  as  those  who  patronize  fche  Covington  Sards. 

As  common  carriers  of  live  stock,  it  is  the  legal  duty  of  fche 
defendants  fco  provide  reasonable  and  proper  facilities  for  re- 
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ceiviug  on  board  and  discharging  from  their  cars,  all  live  stock 
offered  for  shipment  or  brought  over  their  respective  roads, 
and  their  connections  to  or  from  the  city  of  Covington,  Ky., 
free  of  charges  other  than  the  usual  transportation  charges. 
It  is  not  believed  that  this  legal  duty  and  obligation  of  de- 
fendants is  fully  discharged  by  receiving  on,  and  discharging 
from  their  cars  live  stock  at  a  depot,  access  to  which  must  be 
purchased.  And  the  complainants  are  entitled  to  ship  and 
receive  live  stock  over  defendants'  roads  and  on  defendants' 
cars,  to  and  from  Covington,  free  from  any  other  than  the 
customary  transportation  charges. 

The  general  freight  depot,  used  as  a  live  stock  depot  in  ex- 
ceptional cases,  is  admitted  to  be  unsuited  for  such  use  ;  the 
exaction  and  demands  for  passing  through  their  yards  made 
by  the  Covington  Company  of  the  complainants  and  those 
who  patronize  complainants'  yards,  prevent  complainants  and 
their  customers  from  shipping  or  receiving  live  stock  on 
equally  favorable  terms  with  the  customers  of  the  Covington 
Company.  Until  the  defendants  provide  some  other  suitable 
and  convenient  place  at  Covington,  where  the  complainants 
may  ship  and  receive  live  stock  free  from  other  than  the  cus- 
tomary transportation  charges,  the  defendants  should  be  and 
will  be  required  to  receive  from  and  deliver  such  live  stock 
to  complainants  at  their  own  yards. 

This  conclusion  of  the  Commission  is  in  accordance  with 
the  judgment  and  order  of  the  Circuit  Court  of  the  United 
States  for  the  district  of  Kentuck3T,  in  the  case  of  Geo.  T. 
Bliss  and  Isaac  F.  Gates,  complainants,  against  the  Ken- 
tucky Central  Railroad  Company,  which  involved  the  ques- 
tion of  the  right  of  the  Covington  Stock  Yards  Company  to 
charge  Keith  &  Wilson,  complainants,  for  passing  stock 
through  the  Covington  Stock  Yards  and  which  right  is  in- 
volved in  that  case  now  pending  on  appeal  in  the  U.  S.  Su- 
preme Court. 

It  is  submitted  by  the  defendant,  the  Kentucky  Central 
Railroad  Company,  in  view  of  the  pendency  in  the  Supreme 
Court  of  the  United  States  of  the  suit  on  appeal,  involving 
the  validity  of  the  contract  and  the  right  of  the  Covington 
Stock  Yards  Company  to  charge  Keith  '&  Wilson  for  passing 
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through  the  yards  of  said  company  and  the  chutes  leading 
therefrom  to  the  platform  and  cars  of  the  defendants,  that  no 
further  action  be  taken,  in  the  matter  under  consideration, 
until  the  determination  of  said  suit.  We  do  not  concur  in 
this  view. 

If  the  stipulation  or  contract  between  the  defendants  or 
any  of  them  and  the  Covington  Stock  Yards  Company  should 
be  held  valid  so  as  to  give  the  Covington  Stock  Yards  Com- 
pany a  right  of  action  against  the  railroad  company  for  the 
breach  thereof,  or  if  it  should  be  adjudged  that  the  Covington 
Stock  Yards  Company  could,  by  reason  of  rights  acquired  by 
said  contract  exact  payment  of  complainants  for  passing  their 
stock  through  the  yards  of  the  Covington  Company,  this 
would  not  necessarily  determine  the  question  which  is  in  con- 
troversy here,  namely,  the  right  of  the  defendants  to  subject 
the  complainants  to  such  lottage  charges  by  making  the  Cov- 
ington Stock  Yards  the  exclusive  depot  for  delivering  or  re- 
ceiving live  stock  shipped  to  or  from  Covington.  On  the 
other  hand,  should  it  be  held  in  the  pending  suit  that,  under 
said  stipulation  the  Stock  Yards  Company  had  no  right  to 
demand  payment  of  complainants  for  so  passing  stock 
through  their  yards,  the  order,  in  this  case,  which  would  be 
to  the  same  effect,  would  be  no  longer  important.  It  is  not, 
therefore,  perceived  how  a  determination  by  us  of  the  ques- 
tion in  controversy  here  between  complainants  and  defend- 
ants can  lead  to  embarrassment,  or  injuriously  affect  any 
rights,  which,  in  the  Federal  courts,  may  eventually  be  found 
to  exist. 

Yet,  that  no  possible  injury  may  result  to  the  parties,  and 
that  the  orders  of  the  Commission  may  conform  to  the  final 
determination  in  said  suit,  leave  should  and  will  be  given 
to  either  of  the  parties  to  this  proceeding,  to  apply  for  a  mod- 
ification of  this  order  at  any  time  after  such  final  determina- 
tion. 
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DAVID  F.  ALLEN  AND  ANOTHER  v.  THE  LOUIS- 
VILLE, NEW  ALBANY  AND  CHICAGO  RAILROAD 
COMPANY. 

Heard  September  20,  1887.— Decided  October  31,  1887. 


A  violation  of  the  "  long  and  short  haul  clause"  of  the  Act  to  Regulate 
Commerce  is  not  made  out  by  showing  that  a  carrier,  when  called  upon 
by  a  consignor  for  through  rates,  names  such  as  are  greater  for  the 
shorter  distance  and  receives  the  amount  for  itself  and  its  connections, 
when  it  appears  that  on  its  own  line  the  charges  are  the  greater  for  the 
longer  distance,  and  the  through  charges  by  the  shorter  line  are  only 
made  greater  by  the  fact  that  the  connecting  road  which  has  the  shorter 
line  makes  higher  rates  than  the  connecting  road  which  has  the  longer 
line. 

Defendant  has  a  line  of  road  from  New  Albany  to  Michigan  City,  on  which 
it  receives  grain  for  the  New  York  market  and  delivers  it  to  direct  east- 
ern lines,  which  receive  it  at  the  rates  prevailing  at  the  points  where  it 
is  taken  up,  and  pro  rate  with  defendant  on  a  mileage  basis.  The  pre- 
vailing rates  at  Indianapolis,  which  is  one  of  these  points,  was  twenty- 
three  cents  per  hundred  pounds  ;  when  at  Frankfort,  which  is  another, 
it  was  twenty-five  cents.  Defendant  received  grain  at  Indianapolis  and 
delivered  it  to  the  Michigan  Central  at  Michigan  City,  and  it  also  re- 
ceived grain  at  Frankfort  and  delivered  it  to  the  New  York,  Chicago, 
and  St.  Louis,  at  South  Wanatah.  The  distance  from  Indianapolis  to 
New  York,  by  way  of  Michigan  City,  is  greater  than  from  Frankfort  to 
New  York,  by  way  of  "South  Wanatah.  A  dealer  at  Frankfort  delivered 
grain  to  defendant  to  be  carried  to  New  York,  and  was  charged  twenty- 
five  cents  a  hundred  for  the  transportation  by  way  of  the  connecting 
road  at  South  Wanatah,  while  at  the  same  time  defendant  was  giving 
to  shippers  the  twenty-three  cent  rate  by  the  other  route  at  Indianapolis. 
But  it  appeared  that  defendant  had  nothing  to  do  with  making  the  rates 
beyond  its  own  line  except  as  it  agreed  to  accept  its  proportion  on  a 
mileage  basis,  and  that  its  own  compensation  for  taking  grain  from 
Indianapolis  to  Michigan  City,  and  also  from  Indianapolis  to  South 
Wanatah,  was  greater  than  the  compensation  received  for  taking  like 
freight  from  Frankfort  to  South  Wanatah.  These  facts  show  no  viola- 
tion by  defendant  of  the  long  and  short  haul  clause  of  the  fourth  sec- 
tion of  the  Act  to  Regulate  Commerce. 

Where  the  purpose  of  a  complaint  is  to  compel  a  reduction  of  through  rates 
from  a  western  point  over  several  roads  to  a  seaboard  city,  all  the 
roads  constituting  the  line  should  be  parties;  it  is  not  enough  to  make 
the  road  which  first  receives  the  freight  a  party,  even  though  it  also 
receives  the  compensation  for  all,  where  it  is  shown  that  it  has  no  con- 
trol of  the  rate  beyond  its  own  line,  because  an  order  directed  only  to 
that  road  would  be  ineffectual  to  accomplish  the  desired  end. 
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Complaint  heard  at  the  Board  of  Trade  rooms  in  Chicago 
on  depositions  and  oral  evidence. 

The  complaint  states  that  on  the  20th  day  of  June,  1387, 
the  complainants  delivered  to  the  defendant  one  car-load  of 
bran  for  transportation  from  the  city  of  Frankfort,  in  the 
State  of  Indiana,  to  the  city  of  New  York,  for  which  service 
the  defendant  demanded  compensation  at  the  rate  of  twenty- 
five  cents  per  hundred  pounds  ;  that  the  city  of  Frankfort 
and  the  city  of  Indianopolis  are  both  upon  the  line  of  defend- 
ant's road,  that  Frankfort  is  forty-seven  miles  nearer  New 
York  than  is  Indianapolis,  and  that  all  freight  from  Indiana- 
polis to  New  York  over  defendant's  road  must  necessarily  pass 
through  Frankfort ;  that  at  the  date  of  said  shipment  defend- 
ant's tariff  on  property  of  the  sixth  class — which  included 
bran — from  Indianapolis  to  New  York  was  twenty-three 
cents  per  hundred  pounds  ;  and  that,  therefore,  by  reason  of 
such  greater  charge  from  Frankfort  to  New  York,  the  shorter 
distance,  than  from  Indianapolis  to  New  York,  the  longer 
distance,  defendant  violated  section  four  of  the  "  Act  to 
Regulate  Commerce.'9 

The  answer  of  the  defendant  admits  that  on  the  day  named 
its  tariffs  from  Indianapolis  and  Frankfort  to  New  Yrork  were 
respectively,  twenty-three  and  twenty-five  cents  per  hundred 
pounds,  and  that  Frankfort  is  forty-seven  miles  nearer  New 
York  by  its  line  of  road  than  is  Indianapolis,  but  denies  that 
it  has  violated  section  four  of  the  "Act  to  Eegulate  Com- 
merce." The  answer  shows  the  comparative  distances  from 
Indianapolis,  Michigan  City,  and  intermediate  points,  to 
New  York,  via  defendant's  line  and  connections,  as  well  as 
by  the  shortest  line  via  other  routes  from  the  said  several 
] joints  to  New  York,  from  which  it  appears  that  the  distance 
from  [ndianapolis  to  New  York  by  the  shortest  line  is  825 
miles,  ;iml  from  'Frankfort  is  846  miles.  It  further  states 
that  for  a  long  period  transportation  charges  in  that  section 
bave  been,  from  necessity,  based  upon  relative  mileage  dis- 
tances fcq  and  from  the  points  <>i"  shipment,  via  the  shortest 
Line,  and  the  longer  lines  have  carried  at  the  same  rate  in 
the   :.  be    as    the   shorter   ones;    that   between  OMcagO 
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and  the  Atlantic  seaboard  rates  have  been  based  upon  the 
distances  between  those  points,  Chicago  being  the  unit,  and 
that  the  rates  from  Indianapolis  to  New  York  and  other  sea- 
board points  have  been  and  are  fixed  by  the  short  lines  at 
ninety-three  per  cent,  of  the  Chicago  rate ;  that  defendant's 
road  running  in  a  northwesterly  direction  towards  Chicago 
and  Michigan  City  crosses  several  east  and  wrest  roads,  and 
that  in  consequence  of  the  distances,  via  the  crossing  lines 
at  the  junction  points  to  New  York  and  points  east  thereof, 
being  shorter  than  by  defendant's  road,  yet  further  from 
Indianapolis,  each  of  said  junction  points  has  the  higher 
rate  to  and  from  New  York  points  and  east  thereof  than  In- 
dianapolis ;  that  the  rates  on  sixth  class  articles  from  the 
junction  points  to  and  from  New  York  and  points  east  thereof 
are  :  Indianapolis,  93  per  cent,  of  the  Chicago  rate  or  twenty- 
three  cents  per  hundred  pounds  ;  Westfield,  96  per  cent.,  or 
twenty-four  cents  per  hundred  pounds  ;  and  the  other  junc- 
tion points,  including  Frankfort,  100  per  cent.,  or  twenty-five 
cents  per  hundred  pounds.  That  unless  defendant  accepts 
these  rates  it  cannot  secure  any  of  the  traffic  to  or  from 
Indianapolis;  that  in  the  past  it  has  charged  such  rates,  and 
if  it  cannot  continue  the  practice  it  must  lose  its  Indiana- 
polis business,  as  defendant  has  no  power  to  reduce  rates  in 
the  territory  north  of  Indianapolis  below  the  established 
rates,  because  its  connections  will  not  receive  freight  except 
at  the  established  rate  in  effect  at  the  point  where  the  same 
originates.  The  answer  further  states  that  Indianapolis 
is  not  only  nearer  the  Atlantic  seaboard  by  direct  route 
than  is  Frankfort,  but  that  there  are  running  from  Indiana- 
polis the  following  lines  of  railway,  to-wit  :  Cincinnati,  In- 
dianapolis, St.  Louis  and  Chicago  ;  Cincinnati,  Hamilton  and 
Chicago  ;  the  Pennsylvania  Company's  lines  ;  Lake  Erie  and 
Western  ;  Cleveland,  Columbus,  Cincinnati  &  Indianapolis ; 
the  Louisville,  New  Albany  and  Chicago  Railway,  all  compet- 
ing for  Atlantic  seaboard  business,  and  if  defendant  cannot 
compete  with  these  lines,  or  is  compelled  to  charge  the  same 
rate  from  Indianapolis  which  it  charges  from  Frankfort,  it 
cannot  hope  to  do  Indianapolis  business.  The  answer  also 
states  that  the  shipment  in  question  is  the  only  car  that  the 
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complainants  have  shipped  by  defendant's  line  to  Buffalo,  or 
points  east  thereof,  and  that  this  was  merely  for  the  purposes 
of  this  action. 

Suit  dk  Combs  filed  a  brief  for  complainants,  and  J.  C.  Suit 
argued  the  case  orally. 

Hay nes  <&  Easley  and  George  W.  Friedly,  for  defendant,  to 
the  point  that  the  circumstances  and  conditions  of  the  ship- 
ment from  Indianapolis  and  from  Frankfort  are  different, 
referred  to  and  commented  upon  Matter  of  Louisville  <& 
Nashville  R  Co.  Petition,  1  Ry.  &  Corp.  L.  J.  611,  612  ;  Com- 
plaint of  E.  J.  Richardson  &  Co.,  1  N.  Y.  R.  R.  Commissioners 
Rep.  101,  105 ;  Rand  Lumber  Co.  v.  Chicago,  etc.,  R.  Co.,  Iowa 
R.  R.  Com.,  Rep.  550,  553  ;  Ex  parte  Koehler,  23  Fed.  Rep. 
529;  same  case,  21  Am.  &  Eng.  R.  R.  Cases,  52;  Green- 
hood  on  Public  Policy,  639,  640  ;  Hadley  on  Railroad  Trans- 
portation, 116,  117  ;  Report  of  Simon  Sterne,  N.  Y.  Senate 
Misc.  Doc.  63,  pp.  18  &  19  ;  Illinois  Cent.  R.  R.  Co.  v.  People, 
10  West.  Rep.  588.  That  the  lines  of  transportation  are  dif- 
ferent lines  ;  East  <i?  West  Ry.  v.  Great  Western  Ry.,  1  Ry. 
<fc  Canal  Traffic  Cases,  344  ;  M.  S.  <&  Z.  Ry.  Co.  v.  Denely 
Coal  Company,  14  Law  Rep.  223 ;  Finney  v.  Glascow  Ry.  Co., 
2  Macy.  183;  Murry\.  Glascow,  etc.,  Ry.  Co.,  11  Ct.  Ses.  Cas. 
4,  Sec.  205  ;  Commonwealth  v.  -Worcester,  etc.,  R.  Co.,  124 
Mass.  561. 

REPORT  AND   OPINION  OP  THE   COMMISSION. 

Cooley,  Chairman  : 

The  complaint  in  this  case  is  that  the  defendant  violates 
the  fourth  section  of  the  Act  to  Regulate  Commerce  by  charg- 
ing more  for  the  transportation  of  a  like  kind  of  property 
for  a  shorter  than  for  a  longer  distance  over  the  same  line  in 
the  same  direction,  the  shorter  being  included  in  the  longer 
distance. 

The  facts  as  we  find  them  fco  be  on  the  evidence  are  the 
following:  The  defendant  has  a  line  of  railroad  extending 
in  a  direction  west  of  north  from  New  Albany  to  Chicago, 
with  a  branch  line  from  Monon  to  Michigan  City.    The  line 
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is  crossed  at  many  points  by  roads  which  form  lines  to  New 
York  and  other  Atlantic  seaboard  cities.  Among  the  points 
where  there  are  such  crossings  are  Indianapolis,  Frankfort 
and  South  Wanatah,  in  the  State  of  Indiana.  The  branch 
from  Monon  intersects  the  Michigan  Central  Railroad  at 
Michigan  City.  Defendant's  road  is  through  a  grain  growing 
region,  from  which  wheat  and  products  of  wheat  are  taken 
to  the  seaboard.  The  direct  roads  from  the  points  on  de- 
fendant's line  to  the  Atlantic  cities  determine  the  rates  that 
shall  be  charged  for  the  transportation,  and  other  roads  that 
participate  with  them  in  the  business  accept  the  rates  so 
fixed,  apportioning  it  on  some  agreed  basis. 

The  complainants  are  dealers  in  grain  and  grain  products 
at  Frankfort,  and  buy  for  the  eastern  market.  The  current 
rate  from  Frankfort  to  New  York  is  twenty-five  cents  a  hun- 
dred pounds.  From  Indianapolis  to  New  York,  the  distance 
by  direct  lines  being  somewhat  less,  the  rate  is  only  twenty- 
three  cents  a  hundred  pounds.  The  management  of  the 
defendant  is  desirous  of  participating  in  the  grain  carrying 
trade,  but  to  have  any  part  in  the  east-bound  traffic  it  must 
carry  at  such  rates  that  the  whole  charge  to  the  seaboard 
over  all  the  roads  forming  a  line  of  transportation  shall  be 
the  current  rate  at  the  point  at  which  the  traffic  is  received. 
The  roads  crossing  the  defendant's  road  are  willing  to  re- 
ceive the  traffic  from  it  and  divide  the  compensation  by 
pro  rating  on  a  mileage  basis.  Defendant  has  an  arrange- 
ment with  the  Michigan  Central  Railroad  Company  whereby 
it  receives  grain  at  Indianapolis  at  the  twenty-three  cent 
rate  and  delivers  it  to  the  Michigan  Central  at  Michigan 
City,  pro  rating  the  compensation,  and  another  with  the 
New  York,  Chicago  &  St.  Louis  Railroad  Company  whereby 
it  receives  grain  at  Frankfort  at  the  twenty-five  cent  rate 
and  delivers  it  to  the  last-named  road  at  South  Wanatah, 
pro  rating  the  compensation.  The  result  is  that  the  rate 
given  by  defendant  to  shippers  at  Indianapolis  by  the  Mich- 
igan Central  line  is  less  than  the  rate  given  at  Frankfort  by 
the  other  line,  though  the  distance  by  the  former  line  is 
greater. 

This  proceeding  is  instituted  to  compel  reduction  in  the 
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rate  at  Frankfort  to  the  level  of  the  Indianapolis  rate.  The 
complainants  do  not  usually  send  grain  by  defendant's  road, 
but  they  sent  a  consignment  of  grain  product  by  it  and  paid 
the  twenty-five  cent  rate  under  protest,  with  a  view  to  this 
proceeding.  It  is  not  claimed  that  the  direct  line  from  Frank- 
fort to  New  York  violates  the  law  by  charging  the  twenty-five 
cent  rate,  but  it  is  supposed  that  if  defendant  is  compelled 
to  reduce  its  rate  by  the  order  of  the  Commission,  the  direct 
line  will  have  no  alternative  and  must  make  the  like  reduc- 
tion. In  fact  since  this  proceeding  was  begun  a  reduction  to 
twenty-four  cents  has  been  made. 

The  distance  from  Indianapolis  to  New  York  by  the 
shortest  railroad  line  is  eight  hundred  and  twenty-five  miles. 
From  Frankfort  the  shortest  railroad  route  is  eight  hundred 
and  forty-six  miles.  From  Indianapolis  to  Michigan  City  is 
one  hundred  and  fifty-four  miles,  and  from  Indianapolis  to 
New  York,  by  way  of  Michigan  City  and  the  Michigan 
Central  Kailroad,  is  one  thousand  and  fifty-five  miles.  From 
Frankfort  to  South  Wanatah  is  eighty-four  miles,  and  from 
Frankfort  to  New  York,  by  way  of  South  Wanatah  and  the 
New  York,  Chicago  and  St.  Louis  Railroad,  is  one  thousand 
and  eight  miles.  These  figures  give  a  basis  for  such  calcu- 
lations as  are  necessary  to  an  understanding  of  the  legal 
propositions. 

On  the  hearing  the  general  question  was  discussed,  whether 
the  transportation  of  grain  to  the  seaboard,  through  the 
agency  of  the  defendant,  is  under  circumstances  and  condi- 
tions so  different  at  Frankfort  from  what  they  are  at  Indiana- 
polis as  to  justify  the  greater  charge  on  the  shorter  haul. 
For  the  defendant  it  was  contended  that  they  were  ;  Indiana- 
polis being  not  only  a  point  of  greater  railroad  concentration 
and  competition,  but  also  nearer  New  York  by  the  direct 
lines  and  therefore  justly  entitled  to  the  lower  rates;  while  for 
the  complainants  it  was  insisted  that  business  over  the  line 
of  the  defendant  is  alone  in  question, and  by  that  line  Frankr 
fort  being  nearer  fche  points  of  freight  destination  is  entitled 
he  law  to  rates  Dot  higher  than  those;  accepted  by  fche 
defendant  at  I  odianapolis. 

On  fche  facts  found,  however,  it  is  very  evident  that  the 
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general  question  the  complainants  have  desired  to  present 
does  not  arise.  The  defendant  transports  grain  from  Indi- 
anapolis to  Michigan  City,  but  no  further,  and  receives  for 
the  transportation  a  proportion  of  twenty-three  cents  per 
hundred  pounds  measured  by  the  distance  it  carries  it,  154 
miles,  as  compared  with  the  whole  distance,  1,055  miles.  It 
also  transports  grain  from  Frankfort  to  South  Wanatah,  and 
receives  for  the  transportation  a  proportion  of  twenty-five 
cents  per  hundred  pounds  measured  by  the  distance  it  car- 
ries it,  84  miles,  as  compared  to  the  whole  distance,  1,008 
miles.  An  arithmatical  calculation  will  readily  show  that 
while  defendant  receives  somewhat  more  per  mile  upon  the 
grain  taken  up  at  Frankfort,  it  receives  more  in  the  aggre- 
gate for  that  which  it  carries  from  Indianapolis  to  Michi- 
gan City  than  for  that  it  carries  from  Frankfort  to  South 
Wanatah,  and  therefore  does  not  violate  the  statute  which 
prohibits  receiving  more  for  the  shorter  than  for  the  longer 
haul.  If  the  calculation  were  made  on  the  Indianapolis  ship- 
ment for  the  distance  between  that  place  and  South  Wanatah 
only,  the  fact  would  still  be  that  more  is  received  upon  that 
than  upon  a  like  consignment  from  Frankfort  ;  the  distance 
being  forty-eight  miles  greater.  Since,  therefore,  the  dis- 
tance between  Frankfort  and  South  Wanatah  is  all  that  is  in- 
cluded in  the  longer  line,  it  is  plain  that  on  no  calculation 
is  it  made  to  appear  that  the  defendant  receives  more  for  the 
transportation  of  a  like  kind  of  property  over  the  same  line 
in  the  same  direction,  the  shorter  being  included  within  the 
longer  distance;  and  this  without  regard  to  the  question 
raised  on  the  argument,  whether  the  line  from  Indianapolis 
by  way  of  Michigan  City  to  New  York  on  which  the  twenty- 
three  cent  rate  is  charged  is  or  is  not  in  a  legal  sense  the 
same  line  as  that  from  Frankfort  by  way  of  South  Wanatah 
to  New  York,  on  which  the  twenty-five  cent  rate  is  charged. 
We  say  nothing  upon  that  question,  because  the  case  does 
not  call  for  its  consideration,  and  also  because  only  one  of  the 
several  parties  interested  in  the  question  has  been  brought 
in  as  defendant  and  given  the  opportunity  for  a  hearing. 

But  it  is  argued  for  the  complainants  that  defendant  unites 
with  the  other  carriers  in  making  the  through  rate,  and  is 
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therefore  responsible  for  the  whole  as  much  as  if  the  whole 
was  for  a  transportation  over  its  own  line.  On  this  point  we 
are  necessarily  governed  by  the  evidence,  and  the  evidence 
is  distinct  and  positive  that  while  the  defendant  names  the 
through  rate  to  shippers  when  it  is  called  for,  the  rate  from 
intersecting  points  is  not  controlled  by  defendant,  but  is  iixed 
by  the  crossing  roads.  The  Michigan  Central  Railroad,  it 
appears,  will  accept  Indianapolis  grain  from  defendant  at 
Michigan  City  and  pro  rate  the  twenty-three  cent  charge,  on 
a  mileage  basis,  and  the  New  York,  Chicago  and  St.  Louis 
Railroad  will  accept  Frankfort  grain  from  defendant  at  South 
Wanatah  and  pro  rate  a  twenty-five  cent  charge  on  a  mileage 
basis.  If  defendant  consents  to  receive  the  proportions  from 
the  two  roads,  respectively,  it  can  name  a  through  rate  to 
shippers  when  they  ask  for  it,  but  in  doing  so  it  does  not 
make  the  through  rate  any  more  than  it  would  if  it  named 
its  own  proportion  and  that  of  the  other  roads  in  figures 
separately,  and  then  received,  as  it  now  does,  the  whole  ;  for 
in  receiving  what  goes  to  the  other  road,  it  receives  it  as 
agent  merely.  The  charge  from  Frankfort  to  New  York  by 
the  defendant's  line  is  greater  than  the  charge  from  Indiana- 
polis, not  because  the  defendant  exacts  more  for  its  own  ser- 
vice— for  the  contrary  is  the  fact — but  because  the  Michigan 
Central  Railroad  carries  from  Michigan  City  at  a  lower  com- 
pensation than  the  New  York,  Chicago  and  St.  Louis  Rail- 
road charges  for  the  transportation  from  South  Wanatah. 

There  are  cases  in  which  a  carrier  may  be  bound  for  some 
purposes  by  the  rates  established  over  connecting  lines,  even 
though  it  lias  not  directly  united  with  such  connecting  lines 
in  making  them.  Such  a  case  was  before  the  Commission  in 
The  Vermont  State  Grange  v.  The  Boston  and  Lowell  Railroad 
Co.  et  aL,  in  which  one.  of  the  defendants  shared  long  haul 
rates  which  were  lower  than  the  short  haul  rates  which  it 
charged  on  its  own  road  constituting  a  part  of  the  long  haul 
line.  The  l<  gality  of  the  short  haul  rales  was  all  that  was  in 
controversy  in  that  case  ;  and  the  Commission  held  that  the 
carrier  exclusively  responsible  for  them  was  uot  entitled 
when  fixing  them  to  make  them  greater  than  the  long  haul 
in  which  it  participated  with  others,  unless  a  ease  was 
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made  out  of  dissimilar  circumstances  and  conditions.  Par- 
ticipating in  the  long  haul  rates,  it  was  held,  made  them 
under  the  statute  a  maximum  limit  for  short  haul  rates  to  be 
imposed  on  its  own  line,  and  made  the  short  haul  rates  il- 
legal when  the  limit  was  exceeded.  But  in  that  case  there 
was  no  question  of  responsibility  for  the  rates  which  were 
found  to  be  illegal,  nor  could  there  have  been,  for  they  were 
made  at  pleasure  by  the  local  road.  In  this  case  the  rates 
which  defendant  makes  exclusively  are  not  complained  of ; 
and  as  no  one  can  be  convicted  of  illegality  in  respect  to 
action  of  others  which  he  could  not  control,  it  obviously  be- 
comes necessary,  before  defendant  can  be  charged  in  this 
proceedings,  to  show  that  at  least  it  had  the  power  to  make 
the  through  rates  different.  But  all  the  showing  made  is  to 
the  contrary. 

The  conclusion  is  that  a  violation  of  law  by  the  defendant 
in  the  particular  charged  is  not  made  out. 

A  further  difficulty  with  complainants'  case  is  that  its  pur- 
pose is  to  compel  a  change  of  the  through  rate  from  Frank- 
fort to  Now  York.  But  when  it  is  shown  that  defendant, 
instead  ol  controlling  the  whole  line  to  the  seaboard  on 
which  freight  is  transported  from  Frankfort,  controls  only 
the  small  fragment  thereof  from  Frankfort  to  South  Wana- 
tah,  it  then  becomes  impossible,  on  any  view  that  may  be 
taken  of  the  law  of  the  case,  to  give,  in  a  proceeding  to 
which  the  defendant  is  alone  made  a  party,  the  relief  which 
the  complainants  seek.  An  order  requiring  defendant  to 
cease  charging  more  on  Frankfort  than  on  Indianapolis  ship- 
ments to  the  seaboard  would  be  quite  futile.  It  could  not 
be  enforced  against  any  carriers  which  are  not  parties  to  the 
proceeding,  and  the  defendant  would  not  violate  it  if,  when 
called  upon  to  give  the  rates,  it  gave  those  on  its  own  line 
only.  If  in  giving  its  own  rates  it  did  not  antagonize  the 
long  and  short  clause  of  the  statute,  it  would  be  guilty  of  no 
violation  of  law  under  the  fourth  section,  which  is  the  section 
on  which  this  complaint  proceeds. 

"When  complainants  desire  to  test  the  justice  or  legality  of 
the  through  rates  from  Frankfort  to  New  York,  the  necessity 
of  bringing  in  the  parties  who  make  the  rates,  not  for  forty- 
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six  miles  merely  but  for  the  whole  distance,  is  obvious.  They 
must  be  brought  in.  first,  because  they  have  a  right  to  be 
heard,  and,  second,  because  an  order  made  and  purporting 
to  control  their  action  when  they  were  not  parties  would  be 
improper  on  its  face  and  in  a  legal  sense  ineffectual.  If  such 
an  order  could  have  any  effect  as  against  the  initial  road,  it 
would  only  be  to  prevent  its  agents  naming  to  shippers  when 
they  called  for  it  an  aggregate  through  rate  ;  it  would  not 
prevent  its  making  the  same  rate  as  now  to  South  Wanatah, 
nor  preclude  the  connecting  road  from  making  rates  inde- 
pendently from  South  Wanatah  eastward. 

On  this  finding  an   order  will  be   entered  that  the  com- 
plaint is  not  sustained. 

NOTE. 

According  to  the  evidence  the  compensation  of  de- 
fendant for  transporting  one  ton  of  grain  from 
Indianapolis  to  Michigan  City  in  connection  with 

the  Michigan  Central  is 67.0 

Proportion  to  South  Wanatah 53.6 

Compensation  per  ton  from  Frankfort  to  South  Wan- 
atah in  connection  with  the  New  York,  Chicago 
and  St.  Louis 41.6 


W.    U.    SMITH  v.    NORTHERN   PACIFIC   RAILROAD 

COMPANY. 

Tried  at  Minneapolis  Sept.  14— Decided  Oct.  31,  1887. 

I  lie  of  "  Land  Explorer's  Tickets  "  and  "  Bottler's  Tickets  "  at  less  than 
the  regular  rates  charged  to  passengers  al  the  usual  ticket  offices,  as 
practiced  by  the  Northern  Pacific  Railroad  Company,  is  unjust  discrim- 
nation. 

Discrimination  in  rates  charged  passengers  who  enjoy  the  same  accommo- 
dations is  not  Justified  by  proof  that  the  carrier's  present  or  future  bus- 
Ill  be  thereby  stimulated,  or  that  the  settlement  <>f  tin-  country 
will  he  promoted,  or  thai  those  receiving  the  more  favorable  rates  are 
mi  o     mall   mean-  who  are  aboui  to  locate  permanently  In  the 

Northwe 
.,<•  under  which  pa  ieng<  i  bran  portation  should  be  conducted  requires 
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absolute  equality  of  payment  from  all  persons  enjoying  the  same  ac- 
commodations. 

There  is  no  illegality,  however,  in  the  company  selling  tickets  with  an  agree- 
ment attached  that  in  ease  the  purchaser  shall  buy  lands  from  the  com- 
pany, a  part  of  the  price  of  a  ticket,  or  the  whole  of  it,  shall  be  allowed 
as  payment  of  so  much  upon  the  land  purchase. 

Where  one  makes  complaint  under  the  Act  to  Regulate  Commerce,  and  sets 
up  a  personal  grievance  which  he  fails  to  prove,  the  Commission  may 
nevertheless,  if  a  violation  of  law  by  the  defendant  appears,  retain  the 
case  and  take  the  necessary  steps  to  bring  such  violation  of  law  to  an 
end. 

Alfred  S.  Hall,  for  complainant. 
James  McNattght,  for  defendant. 

REPORT   AND   OPINION   OF  THE   COMMISSION. 

Walker,  Commissioner : 

The  complaint  alleges  that  the  defendant  is  accustomed  to 
sell  tickets  to  "  land  explorers  and  settlers  "  at  a  rate  much 
kss  than  its  schedule  rate  to  the  general  public;  ;  and  that, 
the  petitioner,  not  being  a  land  explorer  or  settler,  applied  for 
a  ticket  at  said  lower  rate,  which  was  refused  him.  The  an- 
swer attempts  to  justify  the  sale  of  such  tickets  at  reduced 
rates  to  persons  desiring  to  explore  and  settle  upon  the  lands 
embraced  in  defendant's  governmental  land  grants,  and  de- 
nies all  knowledge  or  information  of  the  complainant's  alleg- 
ed application  for  a  ticket. 

There  being  no  proof  before  the  Commission  that  the  com- 
plainant was  in  fact  refused  an  explorer's  or  settler's  ticket 
on  application  therefor,  or  was  refused  transportation  at  the 
rates  at  which  such  tickets  were  sold,  it  is  obvious  that  no 
personal  grievance  of  the  complainant  is  established.  So  far 
as  his  interests  are  concerned,  there  are  no  facts  before  the 
Commission  upon  which  action  can  be  taken. 

Section  15  of  the  Act  to  Eegulate  Commerce  provides,  how- 
ever, that  if,  in  any  case  in  which  an  investigation  shall  be 
made  by  the  said  Commission,  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  Commission,  either  by  testimony  of 
witnesses  or  other  evidence,  that  anything  has  been  done,  or 
omitted  to  be  done,  in  violation  of  the  provisions  of  said  act, 
by  any  common  carrier,  it  shall  be  the  duty  of  the  Commis- 
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sion  to  take  proper  proceedings  to  put  an  end  to  such  viola- 
tion of  law.  The  answer  filed  by  defendant  admitted  and  at- 
tempted to  justify  a  course  of  dealing  which  the  Commission 
regards  as  in  certain  respects  illegal,  and  a  report  thereon  is 
made  a  statutory  duty.  The  defendant  was  heard  by  its  offi- 
cers at  Minneapolis  on  September  14,  and  briefs  have  since 
been  filed  by  both  parties. 

The  facts  found  are  as  follows  :  The  Northern  Pacific  Kail- 
road  Company  owns  and  operates  a  railroad  extending  from 
Ashland,  in  the  State  of  Wisconsin,  and  from  St.  Paul,  in  the 
State  of  Minnesota,  westerly  through  the  States  of  Wisconsin 
and  Minnesota,  and  the  Territories  of  Dakota,  Montana, 
Idaho  and  Washington,  to  Tacoma,  in  the  latter  Territory. 
In  connection  with  its  charter  this  company  received  from 
the  General  Government  extensive  land  grants  in  each  of  the 
said  States  and  Territories,  and  it  is  continually  engaged  in 
offering  said  lands  to  purchasers  and  in  making  sales  of  the 
same.  It  has  established  various  \and  offices,  and  has  a  land 
commissioner  at  St.  Paul  in  charge  of  such  sales.  The  sale 
of  said  lands  is  of  great  importance  to  the  company,  not  only 
on  account  of  the  income  arising  therefrom,  but  also  for  the 
reason  that  the  settlement  and  development  of  the  country 
along  its  line  tends  to  permanently  increase  the  business  of 
the  road,  and  to  insure  its  future  prosperity. 

The  defendant  company  issues  first  and  second  class  tick- 
ets, including  first-class  round-trip  tickets,  which  are  adver- 
tised upon  its  published  schedules,  and  are  sold  at  its  usual 
ticket  offices  ;  together  with  such  excursion  and  mileage  tick- 
ets as  are  from  time  to  time  announced  and  sold  to  the  public 
generally. 

Besides  these  regular  tickets  it  issues  two  special  classes  of 
tickets,  called  respectively,  "Bound  Trip  Land  Exploring 
Rebate  Tickets,"  and  "  Settler's  One  Way  Land  Tickets,"  which 
are  used  to  induce  possible  purchasers  to  go  and  inspect  said 
lands  and  to  buy  and  settle  upon  the  same.  Purchasers  of 
these  tickets  are  carried  upon  the  regular  trains  of  the  com- 
pany, and  in  the  same  cars  with  purchasers  of  the  company's 
regular  issues  of  tickets. 

The  above-described  special  tickets  are  not  found  at  the 
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ticket  offices,  but  can  only  be  procured  upon  personal  appli- 
cation to  said  land  commissioner  at  St.  Paul.  They  are  is- 
sued at  his  discretion  and  are  intended  to  be  sold  only  to 
"bona fide  land-seekers,  examining  with  a  view  of  securing 
hinds,  and  to  actual  settlers."  The  rates  are  very  low  as  com- 
pared with  the  regular  first  and  second-class  tariffs  ;  for  ex- 
ample :  to  Medora,  in  Dakota  Territory,  the  first-class  fareis 
$23.50,  second  class  $19.35 ;  explorer's  round  trip  ticket  out 
and  back  $26.90,  settler's  ticket  $14.30 ;  to  Jamestown,  first- 
class  round  trip  out  and  back,  $21.10,  explorer's  round  trip 
ticket  $11.00,  etc. 

In  addition  to  these  greatly  reduced  rates,  the  "  Explorer's 
Ticket"  bears  a  rebate  coupon  to  be  retained  by  the  passen- 
ger, agreeing  that  in  case  he  shall  within  forty  days  purchase 
not  less  than  one  hundred  and  sixty  acres  of  the  company's 
land,  he  will  be  allowed  one-half  of  the  amount  paid  for  such 
ticket  to  be  applied  upon  his  first  payment  for  the  land  ; 
and  the  "  Settler's  Tick#t"  bears  a  like  coupon  entitling  the 
passenger  to  an  allowance  on  his  first  payment  for  lands  pur- 
chased from  the  company,  equal  to  the  whole  amount  paid  by 
him  for  such  ticket.  "  Explorers  Tickets"  are  sold  to  .persons 
who  represent  themselves  as  intending  to  go  out  and  inspect 
defendant's  lands,  with  a  view  to  subsequent  purchase  after 
returning  to  St.  Paul,  and  are  not  transferable.  "Settlers' 
Tickets"  are  sold  to  actual  settlers  upon  the  company's  lands 
or  upon  the  public  lands,  no  rebates  being  available,  of 
course,  in  the  latter  case.  To  secure  settlers'  one-way  fares, 
passengers  must  be  accompanied  with  emigrant  effects.  Only 
a  portion  of  the  company's  road  can  be  reached  upon  these 
special  tickets,  namely,  from  Milnor,  in  Minnesota,  305  miles 
from  St.  Paul,  to  Little  Missouri,  in  Dakota,  626  miles  from 
St.  Paul.  Explorers  desiring  to  go  further  west  than  this  are 
accommodated  by  special  excursion  rates  open  to  the  public 
and  regularly  advertised,  made  to  points  west  of  the  Missou- 
ri river  during  the  fall  season  of  the  year. 

No  objection  has  occurred  to  the  Commission  in  respect  to 
the  plan  pursued  by  the  defendant  in  issuing  these  special 
tickets  whereby  an  allowance  is  made,  in  the  one  case  of  one- 
half  and  in  the  other  case  of  the  entire  price  of  the  ticket, 
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to  purchasers  of  the  company's  lands.  The  company  may 
sell  its  lands  at  such  price  as  it  may  see  fit  to  establish  there- 
for, and  may  accept  whatever  it  sees  fit  in  payment ;  and 
when  it  makes  a  discount  from  the  selling  price  of  an  amount 
equal  to  the  whole  or  to  any  part  of  the  fare  paid  by  the  pur- 
chaser in  inspecting  or  emigrating  to  said  lands,  it  does  not 
appear  to  violate  any  of  the  provisions  of  the  Act  to  Regu- 
late Commerce. 

But  when  the  defendant  puts  on  sale  in  an  emigration  of- 
fice, special  tickets  at  reduced  rates,  which  are  not  open  to 
the  public  at  large,  but  which  are  used  by  passengers  upon 
its  ordinary  trains,  justification  for  which  is  claimed  in  the 
fact  that  they  are  a  valuable  auxiliary  to  the  company's  sales 
of  real  estate,  it  certainly  demands  and  receives  from  its  or- 
dinary passengers  more  for  the  same  service,  than  it  collects 
from  persons  who,  truthfully  or  otherwise,  represent  them- 
selves to  be  prospective  purchasers  of  land  or  settlers.  This 
course  of  dealing  is  in  direct  contravention  of  the  second 
section  of  the  Act  to  Regulate  Commerce.  The  fact  that  the 
custom  tends  to  stimulate  the  sales  of  the  company's  land  or 
its  future  business,  cannot  be  regarded  as  an  excuse  for  its 
continuance.  Man}^  companies  would  very  likely  be  glad  to 
stimulate  their  freight  business  by  offering  special  rates  or 
even  free  transportation  to  shippers  or  to  travelling  sales- 
men ;  and  other  companies  which  are  engaged  incidentally 
in  the  sale  of  coal  or  any  other  outside  enterprise,  could 
largely  increase  their  revenues  by  judiciously  employing  the 
facilities  of  transportation  at  their  disposal;  but  all  these 
methods  are  in  direct  opposition  to  the  spirit  and  letter  of 
the  Act  to  Regulate  Commerce,  and  are  illustrations  of  the 
evils  which  the  act  was  designed  to  remedy.  In  the  trans- 
portation of  passengers,  carriers  are  performing  a  public  du- 
ty under  franchises  granted  by  the  State,  and  are  subject  to 
the  rules  of  law  which  require  absolute  impartiality  to  all, 
when  the  circumstances  and  conditions  are  substantially  sim- 
ilar. The  fact  that  their  own  interests  may  be  promoted  to 
some  extent  by  swerving  from  this  rule,  cannot  be  regarded 
as  sufficient  to  warrant  a  departure  from  the  obvious  Language 
of  the  statute. 
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It  is  further  suggested  that  the  "  settlement  of  the  coun- 
try" should  be  encouraged ;  that  the  interest  of  the  commu- 
nity is  promoted  by  the  taking  up  and  settling  of  new  lands 
in  the  Far  West,  and  the  development  of  the  wonderful  capa- 
bilities of  the  Territories  across  which  defendant's  line  ex- 
tends. This  consideration,  if  entitled  to  weight,  should  be 
addressed  to  the  legislative  department.  The  law,  as  framed 
by  Congress,  admits  of  no  exception  upon  any  such  ground  ; 
and  in  any  event  it  may  fairly  be  questionable  whether  the 
inducements  which  may  properly  be  given  to  purchasers  of 
railroad  lands  by  way  of  discounts  in  settlement  for  the  price 
thereof,  and  by  way  of  excursion  tickets  open  to  the  public 
at  large,  and  apparently  regarded  as  adequate  in  respect  to 
defendant's  territory  west  of  the  Missouri  river,  are  not  suffi- 
cient to  bring  their  lands  upon  the  market  as  rapidly  as  the 
interest  of  the  country  fairly  requires. 

It  is  further  urged  by  the  defendant  that  the  transportation 
of  that  class  of  the  public  which  it  denominates  as  "  set- 
tlers" is  performed  under  different  circumstances  and  condi- 
tions from  those  attending  the  transportation  of  the  residue 
of  the  public.  The  reasons  given  are  found  in  the  facts  that 
settlers  are  usually  persons  of  small  means  who  are  about  to 
locate  permanently  in  the  sparsely  populated  regions  of  the 
northwest ;  and  that  the  settlement  of  that  territory  will  yield 
a  largely  increased  revenue  to  the  defendant  in  the  future,  on 
both  its  freight  and  passenger  traffic,  so  that  it  is  greatly  for 
the  interest  of  the  defendant  to  stimulate  the  movement  of 
settlers  toward  the  territories  contiguous  to  its  line.  This  is 
merely  stating  the  same  proposition  in  another  form.  A  car- 
load of  passengers  leaving  St.  Paul,  some  of  whom  are  tour- 
ists, some  business  men,  some  insurance  agents,  some  set- 
tlers, arc  all  in  fact  transported  under  precisely  the  same 
"  circumstances  and  concfltions"  until  they  respectively  leave 
the  car,  whatever  may  be  their  calling,  or  their  intention 
as  to  future  residence.  It  is  not  claimed  that  the  rates  in 
question  are  forced  upon  the  defendant  by  competition,  or  by 
any  external  conditions  whatever.  They  are  made  or  refused 
at  defendant's  pleasure.  The  circumstances  and  conditions 
referred  to  by  defendant's  counsel  do  not  pertain  to  the  trans- 
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portation  of  the  passengers,  but  are  connected  with  their 
varying  pecuniary  ability  and  their  possible  future  home. 
These  considerations  are  not  proper  to  be  admitted  in  con- 
sidering the  propriety  of  discrimination  between  passengers 
who  are  patrons  of  common  carriers. 

Moreover  "  settlers,"  so  called,  are  not  confined  to  the 
great  Northwest,  but  are  found  throughout  the  entire  United 
States  ;  upon  almost  every  passenger  train  a  constant  move- 
ment of  population  is  going  on  between  the  States,  which  if 
once  recognized  as  forming  a  ground  for  a  discrimination  in 
railroad  charges,  would  make  an  opening  extremely  difficult 
to  regulate.  Professional  and  business  men  are  frequently 
"  settlers"  in  fact.  Travellers  coming  through  from  Eastern 
points,  who  have  purchased  tickets  to  their  ultimate  destina- 
tion, may  not  be  informed  of  the  opportunity  to  obtain  a 
special  rate  at  the  St.  Paul  land  office  ;  the  same  train  may, 
and  no  doubt  often  does,  contain  "  settlers,"  some  of  whom 
are  charged  much  more  than  other?.  And  again  it  is  quite 
possible  for  the  defendant  to  be  imposed  upon  by  persons 
who  claim  to  be  explorers  or  settlers,  when  in  fact  their  ac- 
tual intention  is  very  different.  These  considerations  illus- 
trate the  practical  impossibility  as  well  as  the  inevitable  un- 
fairness of  attempts  to  discriminate  among  passengers  by 
reason  of  any  special  classification  founded  upon  means,  occu- 
pation, or  purpose. 

It  will  be  very  difficult  to  find  any  principle  upon  which 
the  transportation  of  passengers  in  our  country  can  be  im- 
partially and  fairly  carried  on  short  of  maintaining  the  rule 
of  absolute  equality  of  payment  from  all  persons  enjoying 
the  same  accommodations. 

The  defendant  must  therefore  be  notified  to  immediately 
and  desist  from  selling  either  of  said  special  classes  of 
tickets  at  lower  rates  than  those  established  by  it  for  the  sale 
of  tickets  to  the  public  generally. 
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THE  BOARDS-OF-TRADE  UNION  OF  FARMINGTON, 
NORTHFIELD,  FARIBAULT  AND  OWATONNA  v. 
THE  CHICAGO,  MILWAUKEE  AND  ST.  PAUL 
RAILWAY     COMPANY. 

Heard  September  14. — Decided  November  1,  1887. 

Rates  must  not  only  be  reasonable  in  themselves,  but  they  should  be  so 
relatively  reasonable  as  to  protect  communities  and  business  against 
unjust  discrimination. 

When  the  same  carrier  operates  parallel  lines,  and  for  any  cause  accepts 
low  rates  on  one  of  them,  it  should  provide  sufficient  corresponding 
advantages  to  the  patrons  of  the  other  line  to  preserve  the  substantial 
equality  contemplated  by  the  statute. 

Low  charges  upon  one  of  two  routes  operated  by  the  same  carrier  should 
not  be  made  up  by  relatively  high  charges  upon  the  other,  when  the  re- 
sult disastrously  affects  the  business  of  communities  situated  upon  the 
latter  line. 

Schoonmaker,  Commissioner  : 

The  complaint  in  this  case  sets  forth  that  the  charges 
made  by  the  defendant  Railroad  Company  for  services  ren- 
dered in  the  transportation  of  wheat,  flonr,  and  mill  stuffs, 
from  the  towns  of  Farmington,  Northfield,  Dundas,  Faribault, 
and  Owatonna,  in  the  State  of  Minnesota  to  points  on  the 
defendant's  road  in  the  States  of  Iowa,  Wisconsin  and  Illi- 
nois, are  unjust  and  unreasonable  ;  and  also  that  the  defend- 
ant compan}^,  contrary  to  the  Act  of  Congress,  charges  and 
collects  from  persons  living  and  doing  business  at  Farming- 
ton,  Northfield,  Dundas,  Faribault  and  Owatonna,  a  greater 
compensation  for  services  rendered  in  the  transportation  of 
of  vheat,  flour,  and  mill  stuffs,  to  points  on  its  road  in  the 
States  of  Wisconsin,  Iowa  and  Illinois,  than  it  charges  and 
collects  from  persons  living  and  doing  business  at  St.  Paul, 
Minneapolis,  Stillwater,  Menomonee,  Eau  Clair  and  Chippewa 
Falls,  for  a  like  and  contemporaneous  service  in  the  trans- 
portation to  the  same  points  of  a  like  kind  of  traffic,  under 
substantially  similar  circumstances  and  conditions,  thus  sub- 
jecting the  complainants  to  undue  and  unreasonable  preju- 
dice and  disadvantage. 

The  facts  found  in  this  case  are  as  follows  : 

The    complainants  are  engaged   in  the    milling   business 
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and  have  flouring  mills  at  the  places  named  in  the  petition. 
Their  main  supplies  are  procured  from  Western  Minnesota 
and  from  Dakota  ;  but  they  also  purchase  and  grind  wheat 
produced  locally  in  the  vicinity  of  their  mills,  and  in  case  of 
the  failure  of  the  local  supply  they  purchase  what  additional 
wheat  they  need  in  the  Minneapolis  market. 

The  Chicago,  Milwaukee  &  St.  Paid  Railway  Company 
controls  and  operates  an  extensive  railway  system,  extend- 
ing westerly,  by  two  different  lines,  to  Iowa,  Nebraska,  Min- 
nesota, and  Dakota,  and  leading  to  Chicago  as  the  eastern 
terminus.  One  portion  of  the  system,  which  is  in  question 
in  this  case,  is  operated  from  the  vicinity  of  Aberdeen,  in 
Dakota,  to  Minneapolis  and  St.  Paid  ;  thence,  by  two  routes, 
to  Milwaukee,  and  thence,  on  the  same  tracks,  to  Chicago. 
The  more  direct  route  from  Minneapolis  and  St.  Paul  runs 
on  the  west  side  of  the  Mississippi  river,  in  Minnesota, 
through  Hastings,  Red  Wing,  Wabasha,  and  La  Crescent  to 
•La  Crosse,  in  Wiconsin,  'to  which  point  it  is  known  as  the 
River  Division  ;  and  from  La  Crosse,  through  Portage,  to 
Milwaukee,  which  is  known  as  the  La  Crosse  Division  ;  and 
thence  to  Chicago,  known  as  the  Chicago  Division. 

The  ether  route  from  Minneapolis  and  St.  Paul  diverges 
to  the  west  and  south  until  it  reaches  Milwaukee,  and  ex- 
tends through  Farmington,  Northfield,  Dundas,  Faribault, 
Owatonna  and  Austin,  in  Minnesota,  and  Calmar,  in  Iowa, 
to  McGregor,  in  the  same  State,  known  to  that  point  as  the 
Iowa  aiid  Minnesota  Division ;  from  McGregor  through 
Prairie  du  CI  den  and  Madison  to  Milwaukee,  and  thence  on 
the  same  tracks  as  the  first  route  to  Chicago,  being  known 
as  the  Prai  de  du  Chien  and  Chicago  Divisions. 

Both  branches  are  under  the  same  management,  and  for 
a  distance  of  eighty-five  miles  from  Milwaukee  to  Chicago 
eonstJI  ate  "in     line  of  road. 

Tlu-  defendant  also  owns  and  operates  as  parts  of  its  gen- 
eral lines  of  road  from  Stillwater  to  Hastings,  and 
from  Northfield  i<»  led  Wing,  all  in  Minnesota;  also  a,  line 
iron  Menomonee/Wisconsin,  to  Wabasha, M innesota ;  another 
from  Chippewa  Falls,  Wisconsin,  to  Wabasha;  and  a,  line 
from   i  ;   Crescent  on  tin'  Rivex  Division  of  fche  direct  route 
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from  St.  Paul,  through  McGregor,  Iowa,  to  Sabula,  Iowa, 
and  from  thence  through  Savanna    and    Davis  Junction  to 

- 
The  distance  from  Minneapolis  to  Chicago,  via  Bed  Wing 

and  La  Crosse  is  four  hundred  and  twenty  miles  ;  via  Fari- 
bault and  Prairie  du  Chien,  four  hundred  and  ninety-six 
miles  ;  via  Faribault  and  Sabula,  four  hundred  and  fifty- 
eight  miles  ;  via  Red  Wing  and  Sabula,  four  hundred  and 
forty-one  miles.  Farmington,  Northfield,  Faribault,  and 
Owatonna  can  reach  Chicago  by  three  different  routes  over 
defendant's  road,  one  via  lied  Wing  and  La  Crosse  ;  another 
via  McGregor  and  Prairie  du  Chien  ;  and  a  third  via  Mc- 
Gregor and  Sabula,  the  distances  varying  only  slightly. 
The  route  by  way  of  Prairie  du  Chien  is  a  few  miles  in  ex- 
cess of  the  direct  route  from  Minneapolis,  and  the  other  two 
a  little  less  than  that  route. 

The  original  points  of  shipment  of  wheat  by  defendant  are 
mainly  localities  in  Western  Minnesota  and  in  Dakota  Ter- 
ritory, and  it  is  billed  to  Milwaukee  or  Chicago  by  a  method 
known  as  the  milling-in-transit  system,  by  which  the  through 
rate  is  paid;  at  the  place  of  shipment,  with  the  privilege 
of  converting  it  into  flour  en  route,  and  then  sending  for- 
ward the  flour,  without  further  charge,  to  the  point  of  des- 
tination. 

In  addition  to  the  transit  wheat  thus  transported,  consid- 
erable quantities  of  wheat  are  consigned  to  Minneapolis  and 
delivered  there  by  other  roads,  and  milled,  or  sold  and  ship- 
ped to  other  points.  This  is  called  free  wheat,  to  distinguish 
it  from  the  transit  wheat. 

The  transportation  rate  charged  by  the  defendant  on 
through  shipments  of  wheat  from  Dakota  and  Western 
Minnesota  to  Milwaukee  and  Chicago,  with  the  privilege  of 
milling  in  transit  at  Minneapolis  and  other  points  on  the 
River  Division  of  its  road  (and  also  at  Farmington,  North- 
field,  Faribault,  Dundas,  and  Owatonna  on  the  Iowa  and 
Minnesota  Division),  is  twenty-five  cents  per  hundred  pounds. 
This  rate  is  divided  into  a  charge  of  seventeen  and  a  half 
cents  per  hundred  from  the  points  of  original  shipment  to 
Minneapolis  and  St.  Paul  and  seven  and  a  half  cents   per 
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hundred  from  Minneapolis  and  St.  Paul  and  from  all  points 
south  of  those  cities  on  the  River  Division  to  Milwaukee  and 
Chicago. 

Free  wheat  and  flour  and  mill  stuffs  transported  from 
Minneapolis  and  St.  Paul  by  the  River  Division  to  Chicago 
or  Milwaukee  are  charged  seven  and  a  half  cents  per  hun- 
dred, being  the  proportion  of  the  through,  or  milling-in- 
transit  rate  from  Dakota  to  the  same  destinations. 

The  rates  charged  by  defendants  for  transporting  wheat, 
flour,  and  mill  stuffs  from  April  5,  1887,  to  May  26,  1887, 
from  all  the  petitioning  towns,  to  Milwaukee  and  Chicago 
was  eighteen  cents  per  hundred  pounds.  On  May  26th,  the 
rates  were  reduced  from  Faribault  to  fifteen  and  a  half  cents 
per  hundred,  and  from  Farmington  to  thirteen  and  a  half 
cents  per  hundred.  On  June  1,  1887,  the  rates  were  reduced 
from  Northfield,  Faribault,  Dundas,  and  Owatonna  to  fifteen 
cents,  and  were  left  at  thirteen  and  a  half  cents  per  hundred 
from  Farmington,  at  which  sums  they  have  since  been 
maintained.  The  rate  from  Minneapolis  to  Milwaukee  and 
Chicago,  over  the  line  through  the  petitioning  towns,  is 
also  fifteen  cents  per  hundred.  Prior  to  and  until  April  5, 
1887,  a  milling-in-transit  rate  of  nine  and  a  half  cents  per 
hundred  was  given  the  petitioning  towns  from  Minneopolis  to 
Milwaukee  and  Chicago. 

The  tariff  rates  for  other  freight  from  Minneapolis  to  Chi- 
cago are  the  same  over  both  routes. 

On  these  facts  the  petitioners  claim  that  they  are  dis- 
criminated against  and  suffer  undue  prejudice  and  (lis 
advantage.  They  urge  that  they  are  required  to  pay 
fifteen  cents  per  hundred  on  the  Iowa  and  Minnesota  Di- 
vision of,  defendant's  road  for  the  transportation  of  the 
same  kind  of  property  that  is  charged  only  seven  and  a  hall 
cents  per  hundred  on  the  River  Division  of  the  defendant's 
road,  and  that  their  business  suffers  seriously  in  conse- 
quence. 

They  concede  that  some  difference  in  the  rates  on  the  two 
Divisions  may  reasonably  exist  under  the  conditions  affect-: 
ing  traffic  on  the  River  Division,  and  <>n  account  of  the 
Longer  distance  to  Milwaukee   and   Chicago  by  the  other 
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Division,  but  claim  that  a  rate  one-third  higher,  or  ten  cents 
per  hundred,  should  be  the  extent  of  the  difference,  and  is 
all  that  the  business  will  bear. 

The  defendant  insists  that  the  rates  from  the  petitioning 
towns  are  reasonable  and  are  in  fact  a  large  reduction  on 
former  rates  ;  and  that  the  seven-and-a-half-cent  rate  from 
Minneapolis  by  the  River  Division  is  too  low,  but  is  forced 
upon  the  railroad  company  by  the  competition  of  other  lines 
of  road  running  to  Chicago,  and  by  lines  running  from 
Minneapolis  and  St.  Paul  to  Duluth  for  shipment  by  way  of 
the  Lakes  to  Buffalo,  which  latter  roads  charge  only  five 
cents  per  hundred  from  Minneapolis  to  Duluth.  The  rates 
from  Duluth  to  eastern  points  being  only  two  and  a  half 
cents  a  hundred  higher  than  from  Milwaukee  and  Chicago 
to  the  same  eastern  points,  the  defendant  contends  it  has  no 
option  except  to  conform  to  the  Duluth  rates  or  abandon  the 
business. 

The  alleged  conditions  of  competition  that  exercise  controll- 
ing influence  on  the  rates  for  wheat  transportation  over  defend- 
ant's lines  from  Minneapolis  doubtless  exist.  They  are  not  de- 
pendent upon  the  volition  or  action  of  the  defendant.  The 
defendant  has  yielded  to  their  force  in  establishing  its  wheat 
rate  upon  its  River  Division,  and  all  the  towns  upon  that 
Division  enjoy  the  low  rate  that  the  defendant  is  willing  to 
give  from  Minneapolis.  Upon  the  Iowa  and  Minnesota  Di- 
vision, however,  which  is  coterminous  at  Minneapolis  and 
Milwaukee  with  the  River  Division,  a  similar  rate  is  refused, 
and  a  rate  double  in  amount  is  charged  for  the  same  kind  of 
traffic.  This  Division  is  apparently  regarded  as  a  separate 
and  independent  line,  and  for  that  reason  at  liberty  to  charge 
rates  deemed  suitable  for  the  traffic  without  reference  to  the 
rates  on  the  River  Division,  or  to  their  effect  upon  -business 
along  the  respective  routes.  This  principle  is  not  admissible. 
The  carrier  by  both  routes  is  the  same.  The  rates  for  other 
traffic  besides  wheat  are  alike  upon  both  divisions.  The 
same  reasons  that  give  equality  of  rates  to  other  traffic  upon 
the  two  routes  apply  with  equal,  if  not  greater,  force  to  the 
article  of  wheat.  Although  the  low  rate  on  the  River  Divi- 
sion may  result  from  circumstances   apparently  beyond  the 
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control  of  the  carrier,  and  may  be  necessary  to  enable  the 
carrier  to  participate  in  the  business,  yet,  being  willing  to 
carry  for  that  rate,  the  carrier  should  not,  by  a  relatively  un- 
just rate  on  the  other  division,  impose  a  burden  that  renders 
business  in  wheat  and  flour  practically  impossible  along  that 
Division. 

A  bare  statement  of  the  existing  disparity  demonstrates  its 
indefensible  injustice.  A  Minneapolis  or  St.  Paul  miller 
purchasing  free  wheat  in  those  cities  wrhich  has  paid  a  rate 
of  seventeen  and  a  half  cents  a  hundred,  ships  its  products 
to  Milwaukee  or  Chicago  at  seven  and  a  half  cents  a  hun- 
dred. A  miller  in  the  complaining  towns  purchasing  free 
wheat  in  the  same  cities  or  local  wheat  is  required  to  pay 
fifteen  cents  a  hundred  to  reach  the  same  destinations  with 
its  products.  The  capacity  of  one  of  the  mills  in  Dun  das  is 
six  hundred  barrels  a  day.  It  is  computed  by  complainant's 
counsel  that  if  its  proprietor  should  purchase  wheat  in  his 
own  vicinity  to  operate  his  mill  for  a  year,  or  should  pur- 
chase it  at  Minneapolis,  it  would  cost  him  to  deliver  his  flour 
at  Chicago  $28,170  more  than  the  cost  to  a  Minneapolis  mil- 
ler for  the  same  quantity  of  wheat  ground  and  flour  shipped 
over  the  favored  line.  That  would  probably  exceed  the 
profits  of  the  business,  and  the  loss  would  fall  upon  the  pro- 
ducer of  the  local  wheat  and  the  miller. 

In  a  State  where  the  wheat  product  is  so  large  as  in  Min- 
nesota, and  the  chief  agricultural  staple,  inequalities  of  rates 
that  affect  industries  so  materially  are  of  vital  importance. 

If  the  different  rates  on  the  two  routes  worked  no  hardship 
or  injustice  to  any  one,  there  would  be  no  occasion  for  cor- 
rective remedies,  but  when,  as  the  fact  was  shown  in  this  case, 
the  producers  and  millers  located  in  the  petitioning  towns 
along* that  division  are  seriously  injured,  and  their  busi- 
ness disastrously  affected  by  the  double  flat  rates  charged 
them,  the  public  interests  are  concerned,  and  a  case  is  pre- 
sented demanding  redress.  These  rates  obviously  preclude 
competition  with  the  Minneapolis  and  St.  Paul  millsand  those 
on  the  River  Division. 

The  two  branches  of  the  defendant's  road  from  Minneapo- 
lis to  Milwaukee,  the  one  through  Eastings,. Bed  Wing  and 
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La  Crosse,  and  the  other  through  the  petitioning  towns,  can- 
not, on  the  facts  of  this  case,  be  deemed  the  same  line  within 
the  meaning  of  the  fourth  section  of  the  statute.  But  both 
branches  belong  to  and  are  operated  by  the  defendant,  and 
are  under  the  same  management,  and  trains  may  be  run  from 
Minneapolis  over  either  branch. 

While  the  inhibition  of  the  fourth  section  of  the  statute 
against  charging  more  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  does  not  literally  apply,  the  defendant  un- 
der the  circumstances  of  the  case  is  required  to  make  its 
rates  reasonable  on  both  branches  of  its  road.  If  the  two 
lines  were  separately  owned  and  operated,  competition  might 
substantially  equalize  the  rates.  And  the  fact  that  one  com- 
pany controls  parallel  lines  affords  no  warrant  for  giving  su- 
perior advantages  to  the  patrons  of  one  line  and  denying 
similar  advantages  to  those  of  the  other  line.  It  may  not  be 
essential  that  the  rates  on  the  two  lines  should  be  identical. 
Some  difference  on  account  of  greater  distance  and  increas- 
ed operating  expenses  and  the  conditions  affecting  the  traffic 
may  be  reasonably  permissible.  Nor  is  it  enough  that,  inde- 
pendently considered  as  if  the  parallel  line  did  not  exist,  the 
higher  rates  might  be  deemed  reasonable.  They  should  be 
relatively  reasonable,  in  view  of  their  relations  to  each  other 
and  their  effect  upon  the  public  in  order  to  prevent  undue 
and  unreasonable  prejudice  and  disadvantage,  and  thus  in 
their  results  become  unjust  and  unreasonable.  Under  the 
present  rates  the  apparently  low  charges  on  the  route  em- 
bracing the  River  and  La  Crosse  Divisions  are  reimbursed  to 
the  carrier  by  the  relatively  high  charges  on  the  route  con- 
taining the  I.  and  M.  Division.  This  is  unequal  and  unjust. 
The  Act  to  Regulate  Commerce  is  intended  for  the  protection 
of  the  general  public,  and  its  prevading  principle  is  equality 
for  all  persons  and  communities  under  substantially  similar 
circumstances  and  conditions.  This  demands  such  adjust- 
ments of  rates  as  shall  not  discriminate  unduly  in  favor  of 
the  business  of  some  localities,  and  prove  destructive  to  sim- 
ilar pursuits  in  other  localities  ;  and  prohibits  carriers  from 
imposing  excessive  rates  where  the  absence  of  competition 
affords  opportunity  to  do  so,  and  thus  unfairly  stimulate 
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favored  communities  at  the  expense  of  others.  The  larger 
cities  and  commercial  centres  usually  enjoy  valuable  advant- 
ages because  the  interests  of  carriers  and  the  existence  of 
competition  sufficiently  guard  them.  But  one  object  of  the 
law  is  that  the  strong  shall  not  have  undue  advantages  over 
the  weak,  and  that  minorities  shall  be  protected  and  their  in- 
terests guarded  so  that  substantial  equality  may  exist  for  all. 

It  is  claimed  by  the  petitioners  and  is  not  effectively  de- 
nied by  the  defendant,  that  while  the  present  rate  of  seven 
and  a  half  cents  a  hundred  by  the  River  and  La  Crosse 
branch  of  defendant's  road  is  charged  a  rate  of  ten  cents  a 
hundred  pounds  from  the  petitioning  towns  to  Milwaukee 
and  Chicago,  and  a  like  rate  from  Minneapolis  through 
those  towns  and  over  that  Division  of  defendant's  road 
would  be  a  relatively  reasonable  charge,  and  the  Commission 
so  finds. 

It  is  deemed  proper  to  observe,  to  prevent  any  erroneous 
inference,  that  no  opinion  is  intended  to  be  expressed  with 
reference  to  the  system  of  charges  known  as  the  milling-in- 
transit  rates ;  they  are  only  referred  to  in  this  report  as  an 
existing  method  of  transportation.  The  question  of  the  le- 
gality or  propriety  of  that  system  was  not  litigated  in  this 
case,  and  is  not  presented  for  decision. 

The  order  of  the  Commission,  on  the  facts  of  this  case,  is 
that  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company 
must  equalize  its  rates  for  the  transportation  of  wheat,  flour 
and  mill  stuffs  upon  the  two  routes  or  branches  of  its  road 
from  Minneapolis  and  St.  Paul  to  Milwaukee  and  Chicago; 
with  a  reasonable  differential  for  the  longer  route,  and  recog- 
nizing the  circumstances  and  conditions  relating  to  the  traffic 
on  the  shorter  route  ;  and  that  while  a  rate  of  seven  and  a 
half  cents  pci-  hundred  from  Minneapolis  and  other  points 
on  the  River  and  La  Crosse  Division  to  Milwaukee  and 
Chicago  and  other  points  in  Iowa  and  Illinois  is  charged,  the 
rates  from  the  petitioning  towns  tor  the  like  kinds  of  prop- 
erty and  from  Minneapolis  over  that  Division  of  defendant's 
road  to  the  same  destinations,  must  not  exceed  fen  cents  per 
hundred,  or  a  difference  <>)*  one-third  bhe  amount  of  the  lesser 
charj 
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IN  BE  PKOCEDUKE  IN  CASES  AT  ISSUE. 

Proceedings  to  be  in  the  simplest  form  consistent  with  reasonable  certainty. 
No  replication  required.  When  facts  are  not  agreed  upon,  depositions 
may  be  taken  on  notice,  and  the  work  should  be  entered  upon  immedi- 
ately after  answer.  Assignments  for  hearing  made  on  request  of  either 
party.     Parties  will  be  heard  orally,  or  upon  briefs,  as  they  prefer. 

The  following  letter,  which  was  addressed  to  an  attorney 
who  made  inquiry  concerning  the  method  of  procedure  in  a 
case  where  an  answer  had  been  filed  raising  issues  of  fact, 
contains  a  statement  of  the  practice  then  adopted  and  since 
pursued  by  the  Commission. 

Washington,  D.  C,  June  15,  1887. 
James  Tilllnghast,  Esq.,  Attorney  at  Law,  12  South  Main  St., 
Providence,  B.  I. 
Dear  Sir  : — Yours  of  June  14th  received.  The  rules  of 
the  Commission  do  not  require  a  replication.  It  is  intended 
that  all  its  proceedings  shall  be  in  the  simplest  form  consist- 
ent with  a  reasonable  degree  of  certainty.  Cases  are  con- 
sidered as  at  issue,  when  the  answer  is  filed  and  copies 
served.  If  issues  of  fact  are  raised  upon  the  answer  by  de- 
nials, or  by  allegations  of  new  matter,  it  is  the  understand- 
ing of  the  Commission  that  the  case  stands  for  trial  upon 
the  questions  of  fact  as  well  as  of  law  ;  a  day  for  hearing 
will  be  assigned  on  request  of  either  party ;  witnesses  can 
then  be  examined,  if  necessary,  and  arguments  made  upon 
the  law  as  applicable  to  the  facts  established  by  proof.  The 
case  can  be  presented  by  written  or  printed  arguments  if 
parties  prefer  to  take  that  course.  It  is  the  desire  of  the 
Commission  that  parties  agree  upon  facts  relating  to  ques- 
tions presented,  so  far  as  possible  ;  and  for  this  purpose, 
stipulations  in  writing  may  be  filed  or  oral  concessions  made 
on  the  hearing.  In  case  parties  cannot  agree  upon  the  facts 
and  desire  to  avoid  the  expense  of  bringing  witnesses  to 
Washington,  depositions  for  use  before  the  Commission 
may  be  taken  on  notice  to  the  other  side,  in  the  manner  pro- 
vided by  Sections  863  and  864  of  the  Revised  Statutes  of  the 
United  States.  Such  depositions  when  taken  should  be 
transmitted  to  the  Secretary  of  the   Commission,  who  will 
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open  and  file  the  same.  If  the  taking  of  depositions  is 
deemed  necessary,  it  should  be  entered  upon  as  soon  as 
practicable  after  the  service  of  the  answer. 

For  the  Commission  :  Yours  truly, 

Edward  A.  Moseley,  Secretary. 

IN   RE    PEOCEEDUEE    CONCEENING    QUESTIONS 

OF   LAW. 

Dilatory  proceedings  considered  objectionable,  and  a  single  speedy  hearing 
desired  in  every  case  ;  all  proper  questions  will  then  be  entertained, 
whether  jurisdictional  or  relating  to  the  merits  of  the  controversy. 

On  July  13th,  1887,  John  S.  Blair,  Esq.,  of  counsel  for  de- 
fendant in  a  pending  case,  appeared  before  the  Commission 
and  moved  to  dismiss  the  complaint,  upon  the  ground  that 
the  matters  alleged  did  not  present  a  violation  of  the  provi- 
sions of  the  Act  to  Eegulate  Commerce.  No  notice  had 
been  given  of  the  motion. 

The  Commission  declined  to  take  up  the  motion. 

First,  because  notice  to  the  complainants  had  not  been 
given. 

Second,  because  the  object  of  the  motion  was  to  reach  the 
merits  of  the  case  and  have  them  discussed  and  passed  upon 
summarily  instead  of  at  the  customary  final  hearing.  A 
practice  thus  to  anticipate  by  motion  the  final  hearing  the 
Commission  did  not  think  advisable,  and  would  not,  there- 
fore, favor. 

It  was  said  that  it  is  the  desire  of  the  Commission  that 
the  practice  and  proceedings  in  all  cases  shall  be  in  the 
simplest  form  possible,  consistent  with  justice,  and  that  with- 
out dilatory  motions,  pleas  in  abatement  or  other  interlocu- 
tory proceedings  the  matter  in  question  be  brought  to  an  is- 
sue at  the  earliest  practicable  day,  when  a  final  hearing  may 
be  had  ;  all  proper  quest  ions  will  then  be  entertained, 
whether  jurisdictional  or  going  to  the  merits  of  the  contro- 
versy. 

The  case  was  afterwards  heard  and  decide]  in  the  manner 

sne'-re^tr<l.  (See  Associated  Grocers  of  ^f.  Louis  v.  Mis- 
souri Pa  ific  "Railway  Corhpany,  page  L56  ante.) 
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IN  BE  JOINT  TARIFFS   AND   SCHEDULES. 

Schedules  of  joint  tariffs  required  to  be  filed  with  the  Commission,  by  sec- 
tion 6  of  the  Act,  need  not  be  duplicated  by  each  company  which  unites 
in  making  them.  On  receipt  of  a  written  statement  from  each  corpora- 
tion acknowledging  the  authority  of  the  association,  committee,  or 
other  traffic  combination,  to  issue  tariffs  in  its  behalf,  schedules  filed 
by  such  association,  etc.,  will  be  credited  to  each  road  in  the  organiza- 
tion which  so  requests. 

The  following  letters,  which  were  addressed  to  various  par- 
ties, inquiring  in  respect  to  the  riling  of  joint  tariffs,  etc., 
under  section  6  of  the  Act  to  Regulate  Commerce,  express 
the  desire  of  the  Commission  respecting  the  method  to  be 
pursued  in  the  filing  of  schedules  of  passenger  rates  and 
joint  tariffs  of  freight  charges  in  which  several  carriers  par- 
ticipate. 

Washington,  May  21,  1887. 

L.  J.  Seargent,  Esq.,  Traffic  Manager  Grand  Trunk  Railway 
of  Canada,  Montreal,  Quebec. 
Dear  Sir  : — In  reply  to  yours  of  the  18th  inst.,  inquiring 
whether  more  than  one  member  of  a  traffic  combination, 
consisting  of  several  railroads  or  freight  lines,  must  file  in 
this  office  copies  of  their  agreements,  joint  tariffs,  &c,  I  am 
authorized  to  state  that,  provided  due  notice  from  different 
companies  is  filed  here  that  any  one  member  or  an  agent  is 
authorized  to  make  return  for  all  or  several  of  the  members 
of  such  combination,  such  filing  will  be  sufficient  for  all  the 
parties  to  the  joint  agreements,  tariffs,  and  classifications, 
who  may  give  such  notice. 

I  am,  very  respectfully,  yours, 

Edward  A.  Moseley,  Secretary. 


Washington,  D.  C,  June  15,  1887. 
N.  E.  Weeks,  Esq.,  Secretary  Boston  Bassenger  Committee,  Bos- 
ton, Mass. 
Sir  : — In  the  case  of  schedules  of  passenger  rates  issued 
by  a  committee  representing  a  group  of  roads,  the  Commis- 
sion desires  a  written  statement  from  each  corporation,  to  the 
effect  that  it  is  a  member  of  the  Association  which  the  com- 


226  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

mittee  represents,  and  that  tariff  schedules  filed  by  the  com- 
mittee are  to  be  treated  as  if  filed  by  such  corporation.  In 
case  there  is  a  written  agreement,  under  which  the  Associa- 
tion works,  a  copy  thereof  should  also  be  filed.  Upon  re- 
ceipt of  the  foregoing,  as  evidence  of  the  authority  of  the 
committee,  sche'dules  of  tariffs  and  documents  issued  relating 
to  changes  in  passenger  rates,  etc.,  will  be  received  by  the 
Commission  and  credited  to  each  road  in  the  Association  as 
if  fried  by  such  road  respectively.  A  letter  of  transmittal 
stating  contents  should  accompany  each  enclosure. 
Yours  truly, 

Edward  A.  Moseley,  Secretary. 


Washington,  D.  C,  June  22,  1887. 

J.  N.  Faiihom,  Esq.,  Chairman    W.  <Jb  N.    W.  Freight  Bu- 
reau, Chicago,  III. 

Dear  Sir  : — In  the  case  of  schedules  of  passenger  rates,  and 
of  joint  tariffs  of  freight  charges,  and  of  classifications,  circu- 
lars and  other  matter,  issued  by  a  freight  bureau,  association, 
or  other  traffic  combination,  consisting  of  several  carriers,  or 
issued  by  a  committee  representing  a  group  of  roads,  the  In- 
terstate Commerce  Commission  desires  a  written  statement 
from  each  corporation,  to  the  effect  that  it  is  a  member  of  the 
association  in  question,  and  that  schedules,  tariffs,  and  clas- 
sifications, circulars,  and  other  printed  matter  issued  by  the 
committee,  or  its  chairman,  or  other  authorized  official,  and 
filed  with  the  Commission  arc  to  be  treated  as  if  filed  by 
such  corporation  itself.  In  case  there  is  a  written  agreement 
under  which  the  association  works,  a  copy  thereof  should 
also  be  filed. 

[Jpou  the  receipt  of  the  foregoing  as  evidence  of  the  au- 
thority of  the  bureau,  association  <>r  committee,  schedules, 
tariffs  :oid  other  documents,  issued  by  it,  will  l>"  received  by 
the  [nterstate  Commerce  Commission,  and  credited  to  each 
road  in  the  organization,  as  if  filed  by  such  road  respective- 
ly; and  in  such  c.isc  if  \fill  not  !><•  necessary  for  each  carrier 
to  file  such  publications  individually. 
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A  letter  of  transmittal  stating  contents  should  accompany 

each  enclosure. 

Yery  respectfully, 

For  the  Commission.  Edwabd  A.  Moseley, 

Secretary. 


THE  MANUFACTURERS'  AND  JOBBEES'  UNION  OF 
MANKATO  v.  THE  MINNEAPOLIS  AND  ST.  LOUIS 
BAIL  WAY  COMPANY  AND  OTHEES. 

Tried  at  St.  Paul  September  16.    Report  filed  November  21, 1887. 

When,  after  trial,  but  before  decision,  the  defendant  concedes  the  relief 
sought,  and  reduces  its  tariff  to  the  rates  claimed  by  the  petitioner,  no 
order  is  made  or  opinion  announced  by  the  Commission ;  a  report  of  the 
facts  is  made  to  complete  the  record  of  the  case. 

E.  21.  Pope,  for  complainant. 

W.  II  Truesdale,  Vice-President  M.  &  St.  L.  By.  Co., 
for  defendant. 

Bragg,  Commissioner : 

The  complaint  in  this  proceeding  was  made  by  the  Manu- 
facturers' and  Jobbers'  "Union  of  Mankato,  in  the  State 
of  Minnesota,  against  the  Minneapolis  &  St.  Louis  Bailway 
Company,  The  Chicago,  Bock  Island  &  Pacific  Railroad 
Company,  The  Burlington,  Cedar  Bapids  &  Northern  Bail- 
way  Company,  and  The  Kankakee  &  Seneca  Bailroad  Com- 
pany. It  alleges  that  the  Minneapolis  &  St.  Louis  Railway 
Company  is  a  corporation  created,  organized,  and  existing 
under  the  laws  of  the  State  of  Minnesota,  and  as  a  railroad 
company  was,  at  the  time  of  the  filing  of  the  petition  and  for 
more  than  two  years  last  past  had  been,  doing  business  as  a 
common  carrier  in  the  State  of  Minnesota  and  elsewhere.  It 
avers  that  petitioner  is  an  association  of  business  men  of 
the  city  of  Mankato,  in  Minnesota,  whose  object  is  to  pro- 
mote the  business  interests  of  that  city.  It  states  that  the 
Minneapolis  &  St.  Louis  Railway  Company,  in  connection 
with  the  Chicago,  Rock  Island  &  Pacific  Railroad  Company, 
the  Kankakee   &  Seneca  Railroad  Company,  and  the  Bur- 
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iington,  Cedar  Rapids  &  Northern  Railway  Company,  have 
established  traffic  arrangements  for  the  transportation  of 
passengers  and  freights  for  hire  from  the  city  of  Chicago,  in 
the  State  of  Illinois,  to  the  various  stations  on  the  line  of 
the  Minneapolis  &•  St.  Louis  Railway,  in  the  State  of  Min- 
nesota, including  the  city  of  Red  Wing,  the  city  of  Minneap- 
olis, the  village  of  Waterville,  and  the  city  of  Mankato,  in 
said  last-named  State.  It  states  that  the  direct  line  of  the 
Minneapolis  &  St.  Louis  Railway  Company,  operated  within 
the  State  of  Minnesota  for  such  traffic,  extends  from  Albert 
Lea  northerly  through  Waterville  to  Minneapolis.  It  states 
that  the  Wisconsin,  Minnesota  &  Pacific  Railway  is  controlled 
and  operated  by  the  Minneapolis  &  St.  Louis  Railway  Com- 
pany under  the  said  traffic  arrangement,  and  extends  from 
the  city  of  Red  Wing  westward  through  said  village  of  Wat- 
erville to  the  city  of  Mankato,  running  in  a  general  direction 
at  right  angles  with  said  railroad,  extending  from  Albert  Lea 
to  Minneapolis,  as  aforesaid.  It  states  that  the  rates  of  freight 
established  and  published  and  at  the  date  of  the  filing  of  the 
petition  enforced  by  the  Minneapolis  &  St.  Louis  Railway 
under  said  traffic  arrangement  from  Chicago  to  Minneapolis 
were  as  follows  per  hundred  pounds  : 


Class 

Rates  in  cents.... 


1 
no 

2 
40 

3 
30 

4 
20 

5 
12  V 

A 

"it* 

B 

15 

C 

13 

D 

10 

It  states  that  the  rates  of  freight  established  by  the  Min- 
neapolis &  St.  Louis  Railway  Company  from  Chicago  to 
WateYville  were  the  same  as  were  established  by  that  company 
from  Chicago  to  Minneapolis  by  reason  of  the  operation  of 
section  4  of  the  Interstate  Commerce  Law,  the  distance  from 
Chicago  to  Waterville  being  sixty-five  miles  less  than  from 
Chicago  to  M  inneapolis. 

It  slides  that  the  Minneapolis  &  St.  Louis  Railway  Com- 
pany lias  established  and  put  in  force  a  tariff  on  its  line  from 
\\  ring  to  Mankato,  the  rates  of  which  from  Chicago, 
ugh  Waterville,  to  all  points  east  of  Waterville  on  said 
line,  for  a  distance  of  sixty-seven  miles  to  the  city  of  Red 
Wing,  were  the  same  as  established  by  said  company  fco  Wat- 
erville, while   to   all    points  on  said   line  west  of   Waterville, 
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including  the  city  of  Mankato,  a  distance  of  twenty-nine 
miles,  we're  unreasonably  and  unjustly  in  excess  of  said  rates 
to  said  village  of  Waterville,  and  from  Chicago  were  as  fol- 
lows per  hundred  pounds  : 


1 
00 

2 
50 

3 
85 

25  i  m 

A 

22^ 

B 

18 

C 
16 

D 

1    13 

N 

Kates  in  cents. . . 



10 

It  states  that  said  rates  from  Chicago  to  points  west  of 
Waterville  on  said  line,  including  said  city  of  Mankato,  were 
from  twenty  to  forty  per  cent,  in  excess  of  the  rates  estab- 
lished and  in  force  by  said  Minneapolis  &  St.  Louis  Railway 
Company  from  Chicago  to  said  village  of  Waterville  and 
points  on  said  line  east  of  Waterville  to  the  city  of  Red 
Wing,  although  the  distance  is  much  less,  and  the  city  of 
Mankato  is  the  most  important  shipping  point  on  said  line 
of  railroad  in  the  State  of  Minnesota,  excepting  St.  Paul  and 
Minneapolis. 

The  prayer  of  the  petition  is  that  the  Minneapolis  &  St. 
Louis  Railway  Company  shall  be  directed  and  required  to 
so  adjust  its  said  tariffs  on  freights  from  the  city  of  Chicago, 
in  the  State  of  Illinois,  that  its  rates  to  the  city  of  Mankato, 
in  the  State  of  Minnesota,  and  to  all  other  points  west  of 
Waterville  and  between  Waterville  and  Mankato,  on  said 
line  of  railroad,  on  all  classes  of  freight  shall  hereafter  be  no 
higher  than  the  rates  established  by  said  company  from  the 
city  of  Chicago  to  said  village  of  Waterville  and  points  east 
on  said  line  of  railroad  between  Waterville  and  the  city  of 
Red  Wing  and  points  north  on  said  main  line  between  Water- 
ville and  the  city  of  Minneapolis. 

At  the  hearing,  which  occurred  in  St.  Paul,  Minnesota,  it 
was  admitted  by  the  defendants  that  the  above  facts,  as  set 
forth  in  the  petition,  were,  in  substance,  true,  but,  while  ad- 
mitting this,  the  defendants  did  not  admit  that  petitioner  was 
entitled  to  the  relief  sought.  On  the  contrary,  they  denied 
that  petitioner  was  entitled  to  any  relief  whatever.  They 
relied  in  their  defense  upon  two  grounds  :  First.  That  each 
of  these  rates  were  fair  and  reasonable  in  themselves.  Sec- 
ond. That  these  rates  between  Waterville  and  Red  Wing  were 
caused  by  the  competition  of  the  water  lines  of  Lake  Superior, 
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in  connection  with  rail  lines  operating  from  the  lake  points 
into  the  interior.  And  upon  these  grounds  they  insisted  that* 
in  no  sense  was  there  any  unjust  discrimination  or  unlawful 
preference  in  any  of  these  rates. 

Several  witnesses  were  examined  before  us  by  the  respect- 
ive parties  at  the  hearing,  and  documentary  evidence  was 
also  submitted  on  behalf  of  the  petitioner.  The  matter  was 
then  submitted  for  our  report  and  opinion.  At  a  subsequent 
day,  after  we  had  fully  considered  the  matters  involved,  but 
before  the  announcement  of  our  report  and  opinion,  we  re- 
ceived notice  that  the  respondent  railway  company  had  con- 
ceded the  relief  sought,  and  on  the  20th  day  of  October,  1887, 
had  made  and  published  a  tariff  of  rates  to  take  effect  Octo- 
ber 28,  1887,  by  which  the  rates  are  reduced  and  made  tho 
same  at  Mankato  and  points  between  Waterville  and  Man- 
kato  that  the  rates  are  at  Waterville  and  at  points  between 
W  aterville  and  Red  Wing  over  the  defendant's  said  lines  on 
freights  from  Chicago  to  these  points,  as  above  set  forth. 

This  disposes  of  this  complaint,  and  under  the  circum- 
stances we  have  only  deemed  it  necessary  to  make  the  report 
of  it  here  stated  to  complete  the  record  of  the  case. 


E.    B.    RAYMOND   v.   THE    CHICAGO,  MILWAUKEE 
&  ST.   PAUL   RAILWAY  COMPANY. 

Tried  at  Minneapolis  September  13;  decided  November  21,  1887. 
% 

When  tho  Act  to  regulate  commerce  took  effect,  tho  grain  and  flour  rate 
to  Chicago  from  Minneapolis,  Rod  Wing  and  Lake  City,  on  the  main 
line  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway,  was  15  cents  per 
hundred  pounds,  and  from  Mazeppa,  a  station  on  the  narrow  gauge 
branch  line  of  said  road.  It  was  17  cents  per  him  dred  pounds.  These 
rates  have  been  reduced  to  '7'.  and  12^  cenj»*^  "^Ihui  that,  without 
oiiwr  testimony  than  that  afforded  by  a  comparison*  between  these 
rates,  \7\  cents  from  Mazeppa  will  not  be  declared  unreasonable  and 
unlawful  under  the  ("n  ■  t  section  of  the  A.ot  to  regulate  commerce, 
and  ohargea,  not  unreasonably  high  of  themselves,  can  be  so  ad 
bed  in  their  relations  to  each  other  as  to  give  the  undue  prf-ferencu 
and  produce  the  unreasonable  adi  antage  which  the  third  section  of  the 
Act  to  regulate  commerce  maki  ■  unlawful. 
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If  a  railway  company,  in  establishing  charges  on  different  divisions  and 
branches  of  its  road,  so  adjusts  them  as  to  divert  trade  and  business  to 
one  locality,  which,  naturally,  under  an  equitable  adjustment  of 
charges,  would  go  to  another,  such  preference  for  one  place  and  disad- 
vantage to  another  is  not  excused  or  made  lawful  by  the  fact  that 
some  of  such  charges  are  not  entirely  voluntary,  but  result  from  com- 
petition between  carriers. 

K  B.  Raymond,  complainant  in  person,  by  written 
argument. 

Barton  Hanson,  for  defendant. 

Morrison,  Cow/missioner  : 

It  appears  from  the  statement  of  E.  B.    Raymond,  by  way 

of  complaint  against'  the  Chicago,  Milwaukee  k  St.  Paul 
Railway  Company,  that  he  is  a  resident  of  the  town  of 
Mazeppa,  county  of  Wabasha,  State  of  Minnesota,  and  inter- 
ested there  in  buying  and  selling  wheat  and  other  farm  pro- 
ducts for  shipment  over  the  defendant's  road  to  more  eastern 
markets. 

The  defendant  railway  company  owns  and  operates  two 
lines  of  railroad  through  from  Chicago,  Illinois,  by  way  of 
Milwaukee  Wisconsin,  to  Minneapolis  Minnesota,  with 
branch  lines  or  roads  to  and  from  various  points  on  each  of 
said  through  lines.  Both  through  lines  run  over  the  same 
track  from  Chicago  to  Milwaukee.  The  through  and  the 
branch  roads  are  divided  into  parts  designated  divisions. 

By  the  most  direct  of  said  through  lines  of  defendant's 
road,  herein  treated  as  the  main  line,  the  distance  from  Chi- 
cago to  Minneapolis  is  four  hundred  and  twenty  miles.  The 
part  of  this  main  line  between  La  Crosse  and  Minneapolis, 
with  stations  at  Wabasha,  Lake  City  and  Bed  Wing  is  the 
"  River  Division." 

The  branch  line  of  defendant's  road,  sixty  miles  long  from 
Wabasha  on  the  main  line  to  Zumbrota,  with  stations  at 
Mazeppa  and  McCracken,  is  narrow  gauge  and  is  the 
"  Wabasha  Division." 

From  Wabasha,  the  junction  of  the  "  narrow-gauge"  branch 
with  the  main  line,  the  distance  over  the  main  line  nortn- 
west  to  Lake  City  is  twelve  miles  and  to  Red  Wing  twenty- 
nine  miles.     Over  the  branch   line  the  distance   west   (from. 
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Wabasha)  to  McCracken  is  eighteen  and  to  Mazeppa  fifty- 
two  miles.  The  distance  north  from  Mazeppa  to  lied  Wing 
by  wagon  road  is  twenty-two  miles  and  nearly  the  same  to 
Lake  city,  and  both  are  competitors  with  Mazeppa  for  the 
grain  and  other  trade  of  the  territory  intervening.  The  dis- 
tance to  Chicago  from  Mazeppa  is  three  hundred  and  ninety- 
two,  from  Red  Wing  three  hundred  and  sixty-nine,  from 
Lake  City  three  hundred  and  fifty-two  miles.  To  Milwaukee 
the  distance  is  less  than  to  Chicago  by  one  hundred  and 
seven  miles. 

From  August  15,  188G,  to  April  5,  1887,  when  the  Act  to 
Regulate  Commerce  took  effect,  the  published  rate  of  de- 
fendant for  carrying  wheat  and  other  grain  to  Chicago  from 
Lake  City,  Red  Wing,  Minneapolis,  and  other  points  on  the 
River  Division  of  defendant's  road  was  fifteen  cents  ;  on  the 
Wabasha  Division  it  was  fifteen  cents  from  McCracken  and 
from  Mazeppa  seventeen  cents  on  the  hundred  pounds.  On 
April  5,  1887,  this  rate  from  Mazeppa  to  Chicago  was  in- 
creased to  eighteen  cents,  the  rate  from  Minneapolis,  Red 
Wing  and  Lake  City  remaining  at  fifteen  cents  until  May  18, 
1887,  when  it  was  reduced  to  ten  cents,  the  rate  from 
McCracken  then  still  remaining  at  fifteen  cents  per  one  hun- 
dred pounds.  On  this  statement  of  facts,  which  is  not  con- 
tested by  defendant,  the  complainant  alleged  that  the  discrim- 
inations made  by  the  defendant  against  the  locality  of 
Mazeppa  were  unjust  and  sufficient  to  divert  largely  its  grain 
business  ;  that  the  excess  of  eight  cents  in  the  Mazeppa 
rates  oyer  Lake  City  and  Red  Wing  rates  was,  and  any  dif- 
ference or  excess  in  such  rates  above  two  cents,  would  be  an 
undue,  preference  in  favor  of  Lake  City  and  Red  Wing  and 
an  unreasonable  prejudice  against  Mazeppa  in  respect  of  the 
grain  and  other  trade  in  which  complainant  was,  and  is,  in- 
terested. 

On  the  '201  h  of  May,  1887,  when  the  defendant  railway 
company  bad  notice  of  complainant's  petition  for  relief,  the 
defendant  reduced  iis  rates  to  Chicago  from  Lake  City,  Red 
Wing  and  stations  on  the  River  Division  of  its  road,  Lnclud- 

Minneaoolis,  to  7.J,  mils.      Six  days  later,    May    26,   L887, 

it  made  a  reduction  In  rates  on  the   Wabasha   Division,  the 
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rates  from  Mazeppa  to  12£  cents,  and  from  McCracken,  dis- 
tant 18  miles  from  the  main  line,  to  8  cents  per  100  pounds. 

The  defendant  railway  company,  answering,  admits  many 
and  contests  none  of  the  facts  stated  above,  but  asserts  that 
the  Mazeppa  rates  are,  and  have  been  since  April  5th,  1887, 
reasonable  and  just,  and  avers  that  the  lower  rate,  1\  cents, 
on  the  River  Division  is  "exceedingly  low  and  unprofit- 
able," is  not  voluntary,  but  the  result  of  competition,  and 
only  indirectly  affects  the  rates  at  Mazeppa. 

Tliis  answer  of  the  defendant  was  supported  by  the  .testi- 
mony of  witnesses  tending  to  show  that  the  Mazeppa  rates 
of  Vl\  cents  are  reasonable  within  themselves  and  without 
relation  to  the  7^-cent  rates  on  the  main  line,  and  that  by 
reason  of  competition  defendant  was,  and  is,  compelled  to 
accept  the  latter  rates  to  get  any  share  of  the  main  line 
grain  traffic. 

This  testimony,  intelligent  in  theory,  is  based  in  part  on 
comparison  of  these  rates  with  rates  for  like  distances  in  the 
States  of  Iowa  and  Illinois  under  State  regulation,  with  no 
explanation  of  surrounding  circumstances,  and  partly  on  the 
estimate  of  the  cost  of  the  service  dependent  upon  conditions 
so  numerous  and  variable  as  not  to  be  convincing. 

The  only  evidence  before  us  in  support  of  complainant's 
statement  that  the  Mazeppa  rate,  now  Vl\  cents,  is  unreas- 
onable is  afforded  by  comparison  of  this  and  other  rates 
on  the  branch  line  with  the  Red  Wing,  Lake  City  and  other 
rates  on  the  River  Division  of  the  main  line.  It  already  ap- 
pears that  the  rate  complained  of,  now  12^  cents,  was  18 
cents  when  the  complaint  was  made.  Before  the  Act  to  reg- 
ulate commerce  was  passed  it  had  been  as  high  as  30  and 
never  lower  than  17  cents.  We  do  not  feel  authorized  to  de- 
clare Vl\  cent:;  an  unreasonable  charge  for  the  service  ren- 
dered, or  that  a  rate  nearly  a  third  lower  than  it  had  ever  been 
previous  to  the  Act  to  regulate  commerce,  is  unjust  and  un- 
lawful of  itself,  or  within  the  meaning  of  the  first  section  of 
V,ie  said  Act. 

The  averment  of  defendant's  answer  that  7^-  cents,  the 
River  Division  grain  rates,  were,  and  are,  exceedingly  low 
and  unprofitable  is  qualified  by  the  statement  of  the  defend- 
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ant's  general  manager  that  low  as  they  are  they  yield  some- 
thing more  than  the  cost  of  moving  the  grain.  80  qualitied, 
the  averment  means  only  that  if  all  freight  was  carried  over 
defendant's  road  at  rates  no  more  profitable  the  earnings 
might -not  equal  the  cost  of  the  service,  including  a  reason- 
able return  on  the  capital  invested.  Thus  qualified,  the  aver- 
ment is  not  without  support  in  the  facts  presented. 

The  surplus  products  of  Northwestern  grainfields  go 
largely  to  Eastern  States  for  consumption  or  for  export. 
Conceding  that  it  may  be  true,  as  claimed  by  defendant's 
answer,  that  to  share  in  the  grain  traffic  from  Minneapolis 
it  must  accept  rates  made  by  its  competitors,  and  assuming 
that  under  the  fourth  section  of  the  Act  to  regulate  com- 
merce the  rates  for  the  shorter  distance  from  Lake  City  and 
Bed  Wing  cannot  be  greater  than  the  Minneapolis  rate,  and 
it  can  yet  be  true  that  these  rates  give  an  undue  preference 
to  these  places  as  against  Mazeppa  in  the  grain  and  other 
"  produce  "  trade. 

Rates  and  charges  not  unreasonably  high  of  themselves 
can  be  so  adjusted  in  their  relations  to  each  other  as  to  give 
the  undue  preference  and  produce  the  unreasonable  disad- 
vantage which  the  third  section  of  the  Act  to  regulate  com- 
merce makes  unlawful  ;  and  if  the  defendant  railway  com- 
pany in  establishing  its  charges  on  the  different  divisions 
and  1  tranches  of  its  road  so  adjusts  them  as  to  divert  trade 
and  business  to  one  locality,  which  naturally,  under  an  equi- 
table adjustment  of  charges,  would  go  to  another,  such  un- 
reasonable preference  for  one  place  and  disadvantage  to  an- 
other are  not  excused  or  made  lawful  by  the  fact  that  some 
of  such  rates  are  not  entirely  voluntary,  but  the  result  of 
competition  with  other  carriers. 

Tic  complaint  does  not  insist  that  no  advantage  .shall  be 

l  to  competing  towns  on  the  mail]  line,  but  that  the  ad- 

vantaj  e    ball  Dot  be  unreasonable,  and  so  the  law  provides. 

!f  [s  said  in  behalf  of  the  defendant  that  the  Wabasha  Di- 

.1  oarrow-gauge  road,  the  volume  of  traffic  small, 

and  rcquirinj  er  to  the  main  lineal,   Wabasha,  Scents 

is  not  an  unreasonable  charge  for  the  additional   service  re- 

ig  from  thes<  <-<>.i<lili<»iis.     Thii  reasoning  loses  some  of 
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its  force  in  connection  with  the  fact  that  the  rate  from 
McCracken,  on  the  Wabasha  Division,  is  but  8  cents  per  100 
pounds,  or  one-half  cent  above  the  main  line  rate,  for  the 
haul  to  and  transfer  at  Wabasha. 

The  traffic  over  the  road  being  small  its  cost  of  movement 
is  not  believed  to  be  greater  than  if  the  road  were  of  the 
standard  gauge. 

The  difference  now  complained  of  in  the  rates  at  Mazeppa 
compared  with  rates  at  Eed  Wing  and  Lake  City  is  5  cents 
per  100  pounds,  a  difference  equal  to  two  thirds  of  the  rate  of 
the  last-named  two  places. 

For  eight  months  next  before  the  Act  to  regulate  com- 
merce was  in  force  this  difference  was  but  two  cents,  or  less 
than  one-seventh  of  the  then  rates  from  Lake  City  and  Ked 
Wing. 

Any  difference  in  the  rates  named  so  large  as  that  now  ex- 
isting, 5  cents,  cannot  fail  to  so  divert  a  part  of  the  grain 
trade  as  to  subject  Mazeppa  to  unreasonable  disadvantage 
and  give  undue  preference  to  Eed  Wing  and  Lake  City,  its 
rivals  in  that  business.  This  difference  should  ^neither  ex- 
ceed 2J  cents  on  the  100  pounds  nor  one-third  part  of  the 
rates  made  in  the  adjustment  of  charges  from  said  competing 
towns.  Such  a  difference  or  discrimination  in  the  rate  will 
compensate  the  defendant  railway  company  for  any  addi- 
tional cost  of  transportation  from  Mazeppa  over  the  cost  from 
the  competing  towns. 

The  complaint  asks  the  Commission  to  cause  to  be  re- 
funded to  shippers  from  Mazeppa  over  defendant's  road  any 
charges  in  excess  of  reasonable  charges  paid  by  them  sinee 
the  Act  to  regulate  commerce  took  effect.  The  amount 
claimed  to  have  been  so  paid,  and  the  names  of  the  persons 
paying  the  same,  are  not  stated,  nor  is  there  evidence  before 
us  to  authorize  consideration  of  the  subject.     * 

In  the  argument  both  parties  debated,  in  connection  with, 
or  as  part  of,  this  proceeding,  the  system  of  transportation 
known  as  "  milling  in  transit ;"  also  the  fourth  section,  or 
long  and  short-haul  clause  of  the  Act  to  regulate  commerce. 
Under  the  milling-in-transit  system  grain  billed  through  is 
stopped   on  the  way,  ground  into    and  forwarded  as  flour, 
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and  the  two  shipments  treated  as  one.  The  fourth  section 
of  said  Act  declares  it  unlawful  to  charge  more  "  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  in  the  same  di- 
rection, the  shorter  being  included  within  the  longer  dis- 
tance." The  longer  distance  from  Minneapolis  to  Chicago 
over  the  main  line  is  420  miles.  It  would  seem  to  require 
some  extension  to  include  the  shorter  distance  from  Mazeppa 
to  Chicago,  52  miles  of  which  is  on  the  narrow  gauge  branch 
line,  and  any  experiment  in  running  the  same  cars  over  all 
of  the/allegcd  same  line  of  said  railway  company  would  most 
likely  upset  the  cars,  if  not  the  argument  of  counsel. 

These  questions,  first  raised  in  the  argument,  are  not  pre- 
sented in  the  complaint  or  answer.  They  are  not  before  us 
for  adjudication  and  no  opinion  is  expressed  as  to  them. 

It  is  therefore  ordered  by  the  Commission  that  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company  so  readjust 
its  rates  and  charges  to  Milwaukee  <fc  Chicago  from  Mazeppa 
on  the  Wabasha  Division  and  Lake  City  and  Eed  "Wing  on 
the  River  Division  of  its  road,  that  the  difference  in  favor  of 
•the  points  rftimed  on  the  River  Division  shall  neither  exceed 
two  and  a  half  cents  nor  one-third  part  of  its  own  rates,  and 
while  the  rates  and  charges  on  flour,  grain  and  other  like 
products  are  seven  and  a  half  cents  on  the  100  pounds  from 
Lake  City  and  Red  Wing  to  Milwaukee  and  Chicago  the  rates 
from  Mazeppa  to  Milwaukee  and  Chicago  shall  not  exceed 
ten  cents  on  the  100  pounds  on  the  like  kind  of  property. 


W.  C).  HARWELL,  H.  B.  MONTGOMERY,  AND  J.  W. 
PONDER,  Committee  on  Transportation  of  the  Board 
of  Trade  or  Opelika,  Alabama,  v.  THE  COLUMBUS 
AND  WESTERN  RAILROAD  COMPANY  AND  THE 
W  ESTERN   RAILWAY  OK  ALBAMA. 

Beard  October  19.-  Decided  December  8,  1887. 

The  more  tact  that  a  point   le  situated  upon  a  navigable  stream,  held  not 
...  -i  ,,i  of  ii  elf  to  justify  tin-  lesser  charge  for  a  longer  haul  to  such 
;i  point. 
Competition  by  water,  to  be  suffloienl  t<.  Justify  an  exception  under  section 
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4  of  the  Act,  should  be  actual,  of  controlling  force,  and  in  respect  to 

traffic  important  in  amount. 
Discrimination  under  section  2,  and  prejudice  and  advantage  under  section 

3,  whc<\  water  competition  is  brought  forward  as  a  justification,  require 

the  same  measure  of  proof. 
Parties  affected  are  entitled  to  be  notified  in  case  a  change  in  rate?  is  asked. 

No  order  correcting  the  unjust  discrimination  now  made,  for  want  of 

proper  parties   and  distinct    allegations.      Amendments   allowed,   and 

revision  of  tariffs  recommended  to  defendants. 
Through  rates  and  through  bills  of  lading  given  on  oilier  commodities,  and 

to  other  points  similarly  situated,  should  be  given  to  Opelika  on  cotton, 

no  excuse  being  shown  for  refusing  same. 

VV  alker,  Com  in  issioner  : 

Complaint  under  section  3  of  the  Act  to  regulate  commerce 
for  alleged  unjust  discrimination  against  Opelika  in  favor  of 
Montgomery,  Ala.,  and  Columbus,  Ga. 

Answers  were  tiled  by  both  defendants.  The  answer  of 
the  Western  Railway  of  Alabama,  by  ('ceil  Gabbett,  General 
Manager,  is  quite  full,  in  substance  alleging  that  rates  at 
Opelika  are  the  result  of  considerable  negotiation  and  com- 
promise, and  although  loss  favorable  than  at  'Montgomery 
and  Columbus  are  more  favorable  than  at  Cusseta,  Youngs- 
boro',  Gold  Hill,  and  other  points  in  the  immediate  vicinity 
of  Opelika,  claiming  "that  there  is  more  ground  for  com- 
plaint  against  the  railroads  for  discriminating  in  favor  of 
Opelika  against  Auburn,  Cusseta,  Youngsboro',  and  Gold 
Hill  than  there  is  for  Opelika  to  complain  of  discrimination 
in  favor  of  Montgomery  and  Columbus.  The  circumstances 
and  conditions  which  cause  the  difference  in  the  rates  be- 
tween Opelika  and  the  cities  of  Montgomery  and  Columbus 
are  more  potent  and  forcible  than  any  that  could  be  shown 
in  favor  of  Opelika  as  against  its  neighbouring  towns." 

The  answer  of  the  Columbus  and  Western  Railroad 
Company,  by  E.  P.  Alexander,  president,  contains  the  fol- 
lowing : 

"Montgomery,  situated  on  the  Alabama  river,  and  Co- 
lumbus, situated  on  the  Chattahoochee  river,  have  lower 
rates  than  Opelika.  The  reason  is  very  plain  ;  the  railroads 
there  have  water  competition,  and  are  compelled  to  meet  :.L. 
The  rates  to   Opelika   are   made   by  adding  to  the   rates  at 
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Montgomery  or  Columbus  a  line  of  rates  we  call  the  '  Ball 
Arbitraries,'  as  they  were  suggested  by  Colonel  Ball,  one  of 
the  State  Railroad  Commissioners  of  Alabama.  They  are 
less  than  the  local  rates  which  generally  prevail  on  the  rail- 
roads in  that  State. 

"  Opelika  wishes  them  still  further  reduced.  I  am  pre- 
pared to  say  that  I  am  not  unwilling  to  reduce  them  so  far 
as  Opelika  is  concerned,  if  I  may  by  allowed  to  reduce  them 
to  Opelika  without  making  the  reduction  general  to  all 
other  stations  upon  the  line  of  the  Columbus  and  Western 
railroad." 

The  case  was  assigned  for  hearing  by  the  Commission  on 
October  19,  1887,  at  which  time  the  complainants  were  pre- 
sent and  were  heard.  The  defendants  were  not  present,  but 
had  admitted  receipts  of  notice  of  assignment  of  the  cose  for 
that  date.  The  general  subject  of  the  rates  at  Opelika  had 
been  previously  brought  before  the  Commission  at  its  ses- 
sion in  Atlanta,  Ga.,  on  April  28,  1887,  when  Mr.  Harwell, 
one  of  the  present  complainants,  testified  at  considerable 
length  and  was  cross-examined  by  Mr.  Alexander.  The 
latter  gentleman  also  referred  to  the 'subject  in  the  argument 
which  he  made  before  the  Commission  at  that  time  as  Pre- 
sident of  the  Central  Railroad  Company  of  Georgia.  The 
proceedings  at  Atlanta  are  referred  to  in  the  petition  in  the 
pending  case.  The  Commission  understand  that  the  defend- 
ants are  content  to  submit  the  controversy  upon  the  proofs 
and  arguments  laid  before  tin;  Commission  at  Atlanta  and  ap- 
pearing in  the  record  of  the  present  proceedings. 

The  facts  found  are  as  follows  :  Opelika  is  a  town  of  about 
3,500  inhabitants,  located  in  the  eastern  part  of  the  State  of 
Alabama,  109  miles  from  Atlanta  and  66  miles  from  Mont- 
gomery. The  road  from  Atlanta  to  Montgomery,  through 
Opelika,  is  composed  of  the  Atlanta  and  West  Point  Railroad 
;iih1  the,  Western  Railway  of  Alabama,  which  connect  at  West 
Point,  on  the  State  line,  and  are  operated  as  a,  continuous 
line  tVem  Atlanta  to  Montgomery  by  the  same  management. 
Columbus,  Ga.,  is  situated  29  miles  southeast  of  Opelika,  on 
the  Columbus  and  Western  railroad,  which  is  a  part  of  the 
Central  Railroad  of  Georgia  system,  extending  from  Savan- 
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nagh  westerly  across  Georgia  into  Alabama.  The  Columbus 
and  Western  railroad  is  prolonged  through  Opelika  (where  it 
crosses  the  Western  Railway  of  Alabama)  in  a  northwesterly 
direction  towards  Birmingham,  being  operated  a  distance  of 
60  miles  to  Goodwater.  Another  railroad,  called  the  East 
Alabama  Eailway,  extends  directly  north  from  Opelika,  a 
distance  of  22  miles,  to  Buffalo,  in  Alabama. 

Opelika  is  surrounded  by  a  territory  producing  cotton  and 
consuming  provisions  and  other  products  of  the  Western 
add  Northern  States.  Columbus  is  surrounded  by  a  similar 
territory  and  is  upon  the  east  bank  of  the  Chattahoochee 
river,  which  at  that  point  is  the  boundary  between  the  States 
of  Georgia  and  Alabama.  This  river  is  navigable  except  in 
the  dry  season  of  the  year. 

Montgomery,  in  the  center  of  Alabama,  is  on  the  main 
line  of  the  Louisville  and  Nashville  Railroad,  extending  from 
Cincinnati  to  New  Orleans.  It  is  also  reached  by  the  Central 
■Railroad  of  Georgia,  via  Eufaula,  and  by  the  Western  Rail- 
way of  Alabama,  as  above  stated,  extending  through  Mont- 
gomery to  Selma  on  the  west ;  it  is  also  situated  on  a  navigable 
stream.  The  rates  from  the  Northern  and  Western  States  to 
Montgomery  by  the  Louisville  and  Nashville,  via  Birming- 
ham, and  by  the  Western  Railway  of  Alabama,  via  Atlanta, 
are  the  same  ;  and  are  considerably  less  than  the  rates  from 
the  Northern  and  Western  States  to  Opelika.  The  rates  from 
the  Northern  and  Western  States  to  Columbus,  by  way  of 
the  Louisville  and  Nashville  Railroad  and  Montgomery,  and 
aiso  by  way  of  Atlanta,  in  both  cases  passing  over  the  West- 
ern Railway  of  Alabama  to  Opelika,  thence  29  miles  over 
the  Columbus  and  Western  to  Columbus,  are  also  consider- 
ably less  than  the  rates  to  Opelika.  The  Central  Railroad 
of  Georgia  also  has  another  more  southerly  route  from  Mont- 
gomery to  Columbus,  via  Union  Springs,  on  the  Montgomery 
and  Eufaula  line.  The  Central  Railroad  Company  of  Georgia 
also  controls  the  Western  Railway  of  Alabama  as  part  of  its 
general  system,  so  that  the  rates  to  both  Opelika  and  Colum- 
bus are  practically  established  by  that  company,  of  which 
Mr.  Alexander  is  president  ;  and  at  Montgomery  by  that 
company  acting  in  harmony  with  the  Louisville  and  Nash- 
ville Railroad  Company. 
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For  example,  it  appears  that  the  rates  from  Cincinnati  are 
as  follows  : 

To—                      1  2       3  4  5  6  A  B  C     D  E  II  F 

Montgomery 108  103    88  71  59  47  32  83  32,28  52  57  50 

Columbus 117  102    91  76  63  52  82  40  85     31  54  59  02 

Opelika 150  120  107  90  75  02  40  28  43     37  00  82  90 

Cusseta  is  a  station  on  the  Western  Railway  of  Alabama 
eleven  miles  northeast  of  Opelika.  A  Montgomery  jobber 
can  purchase  first  class  goods  in  Cincinnati,  have  them  ship- 
ped to  Montgomery  for  $1.08,  then  back  to  Cusseta  for  53 
cents — total,  $1.61 — passing  through  Opelika  twice  in  so 
doing.  An  Opelika  jobber  would  pay  on  the  same  goods 
1.50  from  Cincinnati  to  Opelika  and  22  cents  from  Opelika 
back  fco  Cusseta,  making  a  total  of  11.7.2.  Dadeville  is  a 
station  on  the  Columbus  and  Western  Extension  thirty  miles 
northwest  from  Opelika.  A  Columbus  jobber  can  purchase 
first-class  goods  at  Cincinnati,  paying  to  Columbus  $1.17  ; 
thence  to  Dadeville,  66  cents  ;  total,  $1.83,  passing  through 
Opelika  in  both  directions.  The  Opelika  jobber  would  pay 
on  the  same  goods  :  Cincinnati  to  Opelika,  $1.50  ;  Opelika  to 
Dadeville,  59  cents  ;  total,  $2.09.  The  rare  on  flour  from  St. 
Louis  to  Montgomery  is  59  cents  per  barrel  by  way  of  Bir- 
mingham or  by  way  of  Atlanta,  while  the  Opelika  rate  is  90 
cents  and  the  Columbus  rate  76  cents.  The  rate  from  Mont- 
gomery to  La  Grange,  Ga.,  through  Opelika,  is  04  cents, 
which,  added  to  59  cents,  makes  a  charge  of  $1.23  as  the  rate 
a  Montgomery  jobber  can  handle  flour  at  La,  Grange.  The 
rate  from  Opelika  to  La  Grange1  is  42  cents,  making  $1.32  as 
the  rate  the  Opelika  jobber  can  handle  Hour  at  La  Grange, 
with  132  miles  shorten-  haul.  The  ptesent  rate  from  New 
York  to  Opelika  is  $1.65,  first-class ;  to  Montgomery,  66  miles 
further,  through  Opelika,  $1.00.  Tln^  rate  on  cotton  is  52 
cents  per  hundred  pounds  from  Opelika  to  Savannah,  Ga. ; 
from  Montgomery  and  Columbus  to  Savannah  the  rate  is  45 
per  hundred  pounds.  No  through  rate  is  stated  and 
do  through  bills  of  lading  are  issued  on  cotton  from  Opelika 
fco  New  Oilcans.  In  order  fco  ship  cotton  fco  New  Orleans  a, 
local  rate  of  27  cents  fco  Montgomery  is  charged,  and  fche 
billed  from  thai  point. 
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The  foregoing  illustrations  are  examples  of  the  rates  made 
on  every  class  of  merchandise  from  and  to  all  northern  and 
western  points  and  the  seaboard.  Upon  the  foregoing  facts 
there  seems  to  be  no  question  but  that  the  charge  of  dis- 
crimination against  Opelika  and  in  favor  of  Columbus  and 
Montgomery  is  substantiated.  Indeed,  this  is  not  denied  by 
the  defendants,  who,  however,  claim  that  the  discrimination 
is  founded  upon  grounds  which  render  it  not  unjust.  The 
practical  result  in  this  case  is  the  natural  one,  namely,  that 
the  Opelika  merchants  have  been  unable  to  successfully  com- 
pete with  the  merchants  of  the  rival  towns  in  their  efforts  to 
make  Opelika  a  distributing  point.  The  value  of  real  estate 
has  largely  decreased.  The  business  of  handling  cotton  for 
sales  abroad  has  been  diverted  to  other  towns  to  a  great 
extent,  and  the  town,  although  the  most  important  in  popu- 
lation and  location  on  the  line  between  Atlanta  and  Mont- 
gomery, has  not  held  its  own  in  the  progress  of  the  last 
decade,  but  has  been  outstripped  by  its  competitors  and 
practically  left  behind. 

The  considerations  upon  which  the  defendants  attempt  to 
justify  their  treatment  of  this  community  involve  broader 
questions  than  those  presented  by  the  present  rates  between 
two  or  three  neighboring  towns  and  cities.  The  question 
from  the  standpoint  of  the  defendants  cannot  be  considered 
without  entering  to  some  extent  upon  the  method  under 
which  freight  rates  are  made  in  the  Southern  States,  as  re- 
lated to  the  requirements  of  the  fourth  section  of  the  Act  to 
regulate  commerce.  Their  position  amounts,  in  substance, 
to  this :  That  they  admit  that  the  rates  to  Montgomery  and 
Columbus  are  made  less  for  the  longer  haul  than  to  inter- 
mediate points  on  the  same  line  of  road,  but  that  they  are 
justified  in  so  making  them  by  reason  of  the  water  competi- 
tion which  exists  at  those  points  and  which  compels  the 
establishment  of  very  much  lower  rates  than  naturally  would 
be  made,  wdiile  they  claim  that  the  rates  to  intermediate 
points  are  reasonable  and  just ;  but  they  say,  in  substance, 
that  what  the  merchants  of  Opelika  desire  is  the  establish- 
ment in  their  favor  of  another  competing  point  or    "  trade 
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center"  at  which  the  rates  shall  be  materially  lower  than  to 
intermediate  points  on  the  same  line,  thus  inviting  them  to 
commit  a  still  further  breach  of  the  letter  of  the  fourth  sec- 
tion without  the  justification-  of  water  competition,  which 
exists  in  respect  to  the  other  places  named.  This  they  say 
fchey  are  not  willing  to  do,  insisting  that  Opelika  cannot  be 
properly  treated  otherwise  than  as  a  local  station  on  the  line 
of  the  Western  Railway  of  Alabama  ;  and,  not  having  the 
advantages  of  water  competition,  cannot  ask  the  railroads 
arbitrarily  to  give  them  such  advantages  as  they  would  have 
if  located  upon  a  navigable  stream. 

Another  complication  is  found  in  a  circumstance  referred 
to  in  Mr.  Gabbett's  answer,  namely,  that  this  controversy  is 
one  of  long  standing,  which,  in  1884,  was  made  the  subject 
of  investigation  by  the  State  Railroad  Commissioners  of 
Alabama,  who  were  of  the  opinion  that  the  law  under  which 
they  were  acting  required  more  liberal  treatment  of  Opelika 
on  the  part  of  the  roads.  The  arrangement  which  was  then 
made  was  not  satisfactory  to  Opelika,  although  a  concession 
to  some  extent  was  instituted.  It  appears  that  a  system  of 
arbitrary  figures,  called  the  "  Ball  Arbitraries,"  was  then 
established,  whereby  the  Opelika  rate  was  made  by  adding 
these  arbitrary  figures  to  the  rates  to  Montgomery  or  Colum- 
bus, the  result  being  that,  although  the  Opelika  rates  were 
considerably  higher  than  the  rates  at  those  points,  neverthe- 
less they  were  somewhat  lower  than  the  rates  at  the  adjoining 
points  it  its  vicinity.  Thus,  for  example,  the  rates  furnished 
the  Commission  by  the  Louisville  and  Nashville  Railroad 
Company  from  Louisville,  Kentucky,  in  effect  from  August 
20th,  1887,  show  the  following  on  flour  per  barrel : 

To— 
Montgomery,  Ala.,  52  cte. 


( 'olumbus,  Ga., 

m   , 

Eufaula,  A  hi., 

r,H    , 

Ai  lanta,  Ga., 

54     , 

Opelika,  Ala., 

72     , 

Auburn,      " 

<)0     « 

Salem,         «' 

<r>     ' 

" 

91     ' 

Dadevllle  " 

110     ' 

Seven  miles  wesl  of  Opelika. 

Ten  m lies southeasl  of  Opelika,  towards  Col'mb'fl 
Nine  miles  noil  tieasl  of  Opelika, to  wards  Atlanta. 
Thirty  miles  northwesl  <>f  Opelika,  <>n  the  Col- 
umbus and  Western  Extension. 
Buffalo,     "  <J7    "    Twenty-two    miles  north  or  Opelika,  on  the 

Ea  t  Alabama  Railroad. 
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From  these  examples  which  illustrate  the  rates  on  every 
commodity  to  all  points,  similarly  situated,  it  is  apparent 
that  while  the  rates  to  Opelika  are  considerably  higher  than 
the  rates  to  Montgomery,  Columbus,  and  Eufaula,  they  are 
nevertheless,  considerably  lower  than  the  rates  to  the  neigh- 
boring points  in  every  direction.  In  other  words,  Opelika 
is  new  treated  by  the  railroad  companies  to  some  extent  as 
a  competing  point  or  trade  center  as  against  the  surrounding 
towns,  but  does  not  receive  this  treatment  to  a  sufficient  ex- 
tent to  enable  it  to  compete  with  other  distributing  points, 
or  to  satisfy  the  desires  of  its  citizens  ;  and  while  the  rail- 
road companies  say  that  they  cannot  properly  give  Opelika 
further  concessions  in  rates,  by  reason  of  the  unfairness  to 
the  neighboring  points  which  such  concessions  would  in- 
volve, nevertheless  they  admit  that  they  are  making  such 
concessions  at  the  present  time  to  a  considerable  extent, 
Mr.  Alexander's  answer  is  very  explicit  in  its  statement  that 
he  is  not  unwilling  to  reduce  the  Opelika  rates,  provided  he 
may  do  so  without  making  the  reduction  general  to  all  other 
.stations,  while  Mr.  Gabbett's  answer  is  equally  explicit  in 
showing  that  Opelika  already  enjoys  large  advantages  over 
Gold  Hill,  Youngsboro',  Auburn,  Cusseta,  and  its  neighbor- 
ing towns  generally. 

That  this  result  is  the  natural  outcome  of  that  system  of 
rate-making  which  the  Interstate  commerce  law  found  in 
force  upon  most  of  the  railroads  of  the  Southern  States  is 
admitted  by  Mr.  Gabbett,  who,  in  his  answer,  says,  "  Sam- 
ples can  be  found  all  throughout  the  South  similar  to  that 
of  Opelika,  where  rival  roads  have  not  reduced  the  rates  to 
an  undesirable  figure.  None  of  such  points  can  get  freight 
from  the  West  and  sell  to  any  station  beyond  them  at  as 
low  an  aggregate  as  Montgomery,  Columbus,  and  Selma  can  ; 
nor  can  the  rates  be  constructed  to  allow  this  without  mak- 
ing the  rates  to  all  railroad  stations  in  the  State  the  same, 
which  would  destroy  the  railroad  property  in  this  State." 

Ifc  was  in  view  of  cases  like  the  present  that  the  opinion 
of  the  Commission,  in  deciding  upon  the  application  of  the 
Louisville  and  Nashville  Railroad  Company  for  relief  under 
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the  fourth  section  of  the  Act,  discussed  the  subject  of  trade 
centers  "  in  the  South,  using,  among  other  things,  the  fol- 
lowing language  :  "  The  prevalence  of  such  ideas  and  the 
acting  upon  them  in  making  freight  tariffs  give  to  railroad 
managers  a  power  of  determining  within  certain  limits  what 
towns  shall  be  trade  centers  and  what  their  relative  advan- 
tages ;  and  while  it  may  be,  as  they  assert  it  is,  that,  in  decid- 
ing upon  rates  under  the  pressure  of  the  competition  of  trade 
centers,  they  endeavor  to  do  justice  between  them,  yet,  as 
they  do  not  at  the  same  time  feel  a  like  pressure  from  non- 
competitive points,  it  is  obvious  that  justice  to  such  points 
is  in  great  danger  of  being  overlooked,  and  it  is  altogether 
likely  that  it  is  to  some  extent. 

"  One  result  is  that  towns  recognized  by  railroad  managers 
as  trade  centers  come  to  be  looked  upon  as  towns  with  spe- 
cial advantages,  and  other  towns  strive  for  recognition  as 
Buch,  and  complain,  perhaps,  of  injustice  when  they  fail." 

The  system  of  ratemaking  in  the  Southern  States,  which 
was  quite  generally  operative  when  the  Act  to  regulate  com- 
merce took  effect,  and  which  is  still  employed  upon  the  roads 
here  in  question,  is  this  :  Certain  large  cities  and  towns  situ- 
ated on  the  coast  at  interior  river  points  and  at  railroad 
junctions  are  called  competitive,  and  receive  quite  low  rates 
on  all  interstate  traffic  ;  all  other  stations  are  called  local, 
and  are  charged  much  higher  rates.  The  rates  to  local  points 
are  made  by  adding  to  the  competitive  rate  at  the  nearest 
competitive  point  the  local  rate  from  that  point.  These 
local  rates  are  ascertained  upon  a  short-distance  mileage 
basis,  frequently  by  using  the  table  established  or  approved 
by  State  Railroad  Commissioners.  The  intermediate  or  local 
stations  are  "  given  the  benefit  "  of  what  is  called  the  lowest 
i  >mbination — that  is,  if  the  rate  to  the  competitive  point, 
phis  the  local  rate  to  the  given  point  beyond,  exceeds  the 
rate  fco  the  next  competitive  point,  plus  the  local  rate  back  to 
given  point,  the  latter  rate  is  taken. 

Thus  between  every  two  competitive  points  the  graphic 
representation  of  lli<-  rates  upon  paper  would  show  a,  rise, 
increasing  rapidly  until  the  highest  point  is  reached  at  some 
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itatioii  intermediate,  and  then  descending  as  rapidly  to  the 
)ther  end  of  the  line.  Under  this  system,  the  rates  on  first- 
*I;iss  freight  from  Louisville  to  the  various  stations  on  the 
•oad  between  Atlanta  and  Montgomery  are  as  follows  (Louis- 
alle  and  Nashville  Railroad  Company  Tariff,  August  20, 1887; 
listance  Louisville  to  Atlanta,  476  miles ;  Louisville  to  Mont- 
gomery, 4(J0  miles) : 

Distance 
Station.  Rate.       from 

Atlanta. 

Atlanta $1  07      Miles. 

East  Point 123  6 

Fairburn 1  31  18 

Palmetto ." 1  36  25 

Newman 1  39  3!) 

Grantville 1  47  51 

Hogansville 1  47  58 

La  Grange 154  71 

Gabbettville 1  54  80 

West  Point 1  53  87 

Cusseta 1  51  .         98 

Opelika 1  30  109 

Auburn 1  45  116 

Loachapoka 1  43  123 

Notasulga 1  41  129 

Chehaw 1  30  136 

Cowles 1  30  145 

Snorter's 1  20  152 

Mount  Meigs 1  20  161 

Montgomery 98  175 

It  will  be  seen  that  the  rates  to  points  between  Montgom- 
ery and  Atlanta  (except  Opelika,  which  is  treated  cxception- 
illy)  are  made  by  adding  the  local  rates  to  the  rate  of  one  of 
said  special  points  or  "trade  centers;"  and  that  the  rates  are 
highest  at  La  Grange  and  Gabbettville,  about  midway  of  the 
cocal  distance,  where  they  are  59  per  cent,  higher  than  at. 
Montgomery.  The  evidence  before  us  shows  that  business 
from  Louisville  for  these  local  points  is  about  as  likely  to  go 
through  Montgomery  as  through  Atlanta.  The  rate  either 
way  is  the  same,  and  so  of  all  other  Northern  and  Western 
points.  The  disproportion  of  the  charges  made  to  the  above 
enumerated  local  points  in  the  last  few  miles  of  a  500-milo 
haul  is  obvious. 
It  is  true  that  in  this  instance  the  freight  is  received  at 


246  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

Atlanta  or  at  Montgomery  by  a  new  carrier,  but  the  same 
system  is  applied  in  case  a  so-called  competitive  point  in 
passed  on  the  line  of  the  same  carrier. 

In  the  distance  tariff  furnished  by  the  Railroad  Commis- 
sion of  Georgia  the  increase  in  the  tariff  on  first-class  freight 
between  400  and  420  miles  is  three  cents,  while  the  charge 
for  a  single  haul  of  20  miles  is  twenty  cents  ;  yet  on  freight 
from  Cincinnati,  Ohio,  to  East  Point,  the  Atlanta  and  West 
Point  Railroad  Company  adds  to  the  Atlanta  rate  as  much 
as  it  charges  upon  freight  to  East  Point  which  originates  in 
Atlanta,  and  so  of  all  other  stations  on  its  line  ;  and  the 
Central  Railroad  Company  of  Georgia,  in  making  a  rate 
from  Savannah  to  the  West  wholly  on  its  own  road — for  in- 
stance, to  Salem,  Alabama — charges  the  established  "  com- 
petitive "  rate  to  Columbus,  292  miles,  and  adds  thereto  the 
local  rate  for  19  miles,  Columbus  to  Salem  ;  thus,  on  ferti- 
lizers, per  ton,  $3.00  plus  $1.40=-  $4.40,  Savannah  to  Salem; 
being  $3.00  for  292  miles,  to  which  is  added  $1.40  for  the 
last  19  miles  of  the  haul,  making  $4.40  total  rate. 

Under  the  use  of  this  system  the  railroads  have  to  a  very 
large  extent  absorbed  the  business  which  in  the  past  was 
done  by  steamboats  at  competitive  points,  and  this  is  true 
at  Columbus,  one  of  the  points  in  question,  as  to  which  it  is 
said  in  the  answer  "the- water  competition  on  Western  prod- 
vets  by  steamboats  has  practically  ceased  during  the  past 
three  or  four  years,  owing  to  the  reduction  of  rates  by  rail 
lines  to  that  point  from  the  West  ;  but  should  the  rates  bo 
raised  from  the  West  to  Columbus  competition  would  again 
ensue  similar  to  what  it  was  prior  to  1881."  Thus  it  is  claimed 
generally  that  rates  to  these  competing  points  cannot  be 
raised  without  endangering  the  business  of  tin;  roads,  while 
rates  at  intermediate  points  cannot  be  lowered  without  seri- 
ous embarrassment  of  their  revenue.  As  has  been  seen  above, 
Opelika  is  "neither  fish  nor  fowl."  lis  treatment  has  not 
I  "ii  consistent,  nor  has  it  been  satisfactory  either  to  the  rail- 
roads or  Us  citizens.  II  does  not  receive  the  low  rates  of  the 
made  centers,  nor  are  the  high  rates  charged  at  intermediate 
points  exacted.  It  urgently  desires  to  become  a  trade  center, 
and  insists  that  its  situation  as  a  branching  point  for  several 
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railroads  is  one  that  entitles  it  to  such  consideration,  even  at 
the  expense  of  the  neighboring  communities ;  while  railroads 
have  been  unwilling  to  concede  to  it  any  other  position  than 
that  conceded  to  local  points  between  competitive  points, 
using  the  fact  of  the  injustice  to  neighboring  communities  as 
an  excuse  in  this  behalf. 

It  was  the  hope  of  the  Commission  after  the  announcement 
on  June  15,  1887,  of  its  decision  upon  the  subject  of  the 
application  of  the  fourth  section  in  the  Louisville  and  Nash- 
ville case,  that  the  railroads  in  the  South,  as  well  as  in  other 
parts  of  the  Union,  would  endeavor  to  reform  their  tariff 
schedules  so  as  to  bring  them  gradually  into  conformity  with 
the  general  provision  of  the  law.  It  was  said  in  that  opinion 
that  "  our  observation  and  investigations  so  far  made  lead  to 
the  conclusion  that  strict  conformity  to  the  general  rule  is 
possible  in  large  sections  of  the  country  without  material  in- 
jury to  either  public  or  private  interests  ;  and  that  in  other 
sections  the  exceptions  can  be  made  and  ought  to  be  made 
much  less  numerous  than  they  have  been  hitherto,  and  that 
when  exceptions  are  admitted  the  charges  should  be  less  dis- 
proportionate." 

Since  the  promulgation  of  that  opinion  and  the  full  an- 
nouncement of  the  views  of  the  Commission  therein  made 
concerning  the  construction  of  the  fourth  section,  the  tariffs 
which  are  being  daily  received  show  that  a  reconstruction 
of  the  rates  has  been  going  on  continually,  with  more  or  less 
effort  to  bring  the  same  into  harmony  with  the  views  then 
expressed.  This  effort  has  been  observable  upon  many  of 
the  roads  of  the  Southern  States,  as  well  as  in  other  portions 
of  the  country. 

■The  Commission  has  failed  to  observe  upon  the  lines  con- 
trolled by  theCentral  Eailroad  Company  of  Georgia  any  decided 
effort  towards  a  reconstruction  of  its  rates  in  the  directions  sug- 
gested by  its  former  opinion  as  required  in  order  to  conform 
to  the  provisions  of  the  Act  to  regulate  commerce.  So  far  as  the 
observation  of  the  Commission  goes,  the  system  in  force  prior 
to  April5, 1887.  is  still  substantially  maintained  upon  that  line. 
The  old  trade  center  rates  are  made  to  "  competing  points," 
and  the  local  rates  to  interior  points  are  added  as  before. 
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It  is  possible  that  the  irregularities  and  inequalities  in 
existing  tariffs  cannot  be  made  entirely  to  disappear  without 
a  general  readjustment  of  the  arrangements  under  which 
traffic  is  interchanged,  involving  the  adoption  of  a  new  sys- 
tem of  the  division. of  earnings  between  connecting  lines,  and 
a  new  system  of  making  rates  ;  but  the  Commission  is  satis- 
fied that  very  extensive  improvements  are  possible  at  once, 
and  that  very  material  changes  in  the  present  methods  are 
required  by  the  law. 

These  suggestions  arise  directly  from  the  position  taken 
by  the  defendants  in  their  answers.  It  is  not  the  intention 
of  the  Commission  to  dispose  of  such  questions  hastily,  nor 
in  the  absence  of  a  distinct  understanding  that  they  are  pre- 
sents! for  consideration  and  adjudication. 

In  disposing  of  the  present  petition  it  must  be  borne  in 
mind  that  the  complainants  charge  a  violation  only  of  the 
second  and  third  sections  of  the  Act  to  regulate  commerce  ; 
but  in  attempting  to  justify  the  discriminations  adopted  and 
enforced  in  the  Opelika  rates  the  defendants  claim  that  what 
are  styled  competitive1  rates  are  too  low  upon  any  view  ex- 
cept that  they  are  forced  upon  the  roads  by  water  competion  ; 
that  the  roads  would  raise  them  and  equalize  their  rates 
generally  but  for  that  fact,  which  prevents  their  doing  so, 
and  that  it  is  not  unjust  discrimination  or  undue  or  unrea- 
sonable prejudice,  which  is  based  upon  physical  facts  and 
which  recognizes  only  natural  diversities  of  situation. 

The   weight   of   these  claims   have  been   conceded  by  the 

Commission  in  the  case   above  referred  to.     Dissimilar  cir- 

cumsl  and  conditions,  it  was  said,  may  be  made  out  by 

"  the  existence  of  actual  competition,  which  is  of  controlling 

force,   in  respect   to  traffic    important   in    amount."     Those 

words  W9re  chosen  with  care,  and  the  limitations  which  they 

suggesl   are  applicable  when  the  controlling  force  of  water 

competition  is  Invoked  in  respect  to  the  second  and  third 

sections  of  the  act,  as  well  as  in  respect  to  the  fourth.     The 

Commission,  in  expressing  the  result  reached,  named  as  an 

circumstance,  to  be   proved   if  existent,  the  fact 

,  ,|  competition"  -not  possible  competition  likelj  <«> 

i  raised   -"of  controlling  force**—- not  when 
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the  rail  line  is  the  controlling  force,  but  when  the  competing 
water  line  is  able  to  dictate  rates  which  will  control  the 
traffie  unless  met  by  the  railroad — "  in  respect  to  traffic  im- 
portant in  amount" — not  when  competition  in  a  single  di- 
rection or  for  the  transportation  of  a  single  article  or  class  of 
articles  exists,  but  general  competition  of  the  character  stated, 
controlling  the  carriage  of  the  traffic  on  which  the  discrim- 
ination is  made. 

As  has  been  said,  the  answer  of  the  Columbus  and  West- 
ern Kailroad  Company,  speaking  of  the  lower  rates  now  en- 
joyed by  Montgomery  and  Columbus,  says:  "The  reason  is 
yery  plain  ;  the  railroads  have  water  competition  and  are 
compelled  to  meet  it."  But  that  fact,  without  more,  lias  nut 
been  held  sufficient  to  justify  the  lesser  charge  for  the  greater 
distance,  much  less  to  justify  the  making  of  such  tariffs  as 
have  been  appied  on  the  roads  in  question.  The  results  are 
abnormal,  not  only  at  Opelika,  but  all  along  the  line.  They 
are  simply  less  disproportionate  at  Opelika  than  at  other 
points  in  its  vicinity.  There  is  no  proof  now  before  the 
Commission  of  actual  competition,  of  controlling  force,  at 
Columbus.  The  evidence  is  to  the  contrary-  Were  it  not 
for  the  knowledge  heretofore  acquired  by  the  Commission 
respecting  the  competitive  factors  at  Montgomery,  it  could 
hardly  be  claimed  that  anything  in  the  nature  of  a  justifica- 
tion is  shown.  The  Commission  is  aware  that  an  independ- 
ent and  active  line  of  river  steamers  connects  that  point  with 
the  Atlantic  seaboard  via  Mobile.  How  the  defendants  would 
attempt  to  justify  such  a  disparity  of  rates  as  exists,  for  ex- 
ample, between  Cowles  and  La  Grange,  or  even  between  Ope* 
lika  and  La  Grange,  is  not  made  manifest  in  this  case. 

As  the  case  is  now  presented  it  seems  clear  that  Opelika 
and  other  places  in  its  vicinity  are  unjustly  discriminated 
against,  under  the  system  of  rate-making  now  in  force  ;  but 
it  is  not  so  clear  that  any  relief  can  be  given  to  Opelika  upon 
the  present  petition. 

It  would  tend  to  a  correction  of  the  discrimination  if  the 
interstate  rates  to  Columbus  and  Montgomery  should  be 
raised,  leaving  intermediate  rates  as  they  are  ;  but  we  do  not 
understand  that  this  is  asked  or  expected  by  the  petitioners, 
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and  we  should  not  be  willing  to  entertain  such  a  suggestion 
without  awarding  to  the  communities  to  be  affected  the  op- 
portunity of  being  heard  thereon. 

It  is  evident  that  the  petitioners  in  their  evidence  and  in 
their  proposed  relief  are  proceeding  upon  an  assumption  that 
the  existing  system  is  founded  in  the  nature  of  things  and 
is  to  be  perpetuated.  Under  that  system  there  are  trade 
centers  which  enjoy  special  privileges,  and  Opelika  deserves 
to  be  entitled  to  be  placed  in  that  class  and  to  enjoy  like 
privileges.  It  does  not  explicitely  ask  to  have  the  long-and- 
short-haul  clause  of  the  statute  enforced,  and  it  is  doubtful 
whether  its  enforcement  would  be  for  the  interest  of  the 
merchants  of  Opelika. 

What  the  petitioners  ask  is  that  the  discrimination  against 
their  town  in  favor  of  Montgomery  and  Columbus  be  stopped. 
What  they  mean  is  that  the  rates  at  Opelika  be  reduced ;  but 
the  order  which  they  seek  would  increase  the  existuig  dis- 
crimination under  the  Ball  Arbitraries  in  favor  of  Opelika, 
as  against  the  local  points  on  each  side  of  it;  this  the  Commis- 
sion cannot  now  consent  to  direct.  The  relief  of  Opelika,  in 
order  to  do  no  injustice  to  other  points  and  to  involve  no 
violation  of  law  in  granting  it,  must  be  attended  with  a  re- 
adjustment so  general  that  other  interests  and  localities 
should  be  first  heard  and  their  respective  claims  consid- 
ered. 

If  the  Commission  were  to  grant  such  an  order  as  the 
petitioners  desire,  it  might  be  understood,  in  view  of  existing 
conditions  and  of  the  position  taken  in  defendant's  answer, 
to  decide  that  the  circumstances  prevailing  in  the  district 
about  Opelika  are  such  as  to  justify  making  that  city  an  ex- 
ception under  the  fourth  section  of  the  Act  to  regulate  com- 
inerce,  as  against  the  local  stations  about  it;  but  no  order 
can  be  made  in  this  case  at  the  present  time  which  shall 
orize  such  an  exception  for  two  very  obvious  reasons: 
1  b,  the  question  whether  the  circumstances  and  conditions 
cceptiona]  in  fact  to  an  extent  that  would  warrant  an 
ord  i-  was  oot  presented  by  the  petition  in  the  case,  and  no 
proofs  upon  that  subject  are  before  us  showing  any  ground 
ption ;  second,  the  points  that  would  be  injuri- 
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ottsly  affected  by  such  an  order  are  not  before  the  Commis- 
sion and  have  no  opportunity  to  be  heard. 

In  view  of  what  has  been  above  said,  it  may  be  that  the  defend- 
ants will  recognize  the  necessity  of  making  a  revision  of  their 
rates  with  a  view  to  lessen  the  discrepancy  between  the  rates  at 
Montgomery  and  Columbus  and  those  at  intermediate  points. 
Should  they  do  so  to  the  satisfaction  of  the  complainants  no 
further  proceedings  upon  this  petition  will  be  necessary. 

But  if  that  is  not  done  and  complainants  desire  to  proceed 
further  they  should  be  allowed  to  amend  their  petition  so 
as  to  set  out  the  facts  on  which  they  claim  for  themselves 
lower  rates  than  are  given  to  towns  nearer  Atlanta,  Mont- 
gomery, and  Columbus.  The  Commission  will  then  make 
an  order  for  notifying  the  localities  to  be  affected  and  for 
further  hearing  upon  the  questions  so  presented.  If  the 
general  subject  of  freight  rates  from  points  in  other  States 
to  the  mrious  points  on  the  line  of  the  defendants'  roads,  in- 
cluding Opelika,  is  to  be  brought  before  the  Commission,  the 
petition  may  be  so  ammended  as  to  distinctly  so  state,  for 
defendant's  action  would  be  materially  influenced  by  the 
nature  of  the  relief  asked,  and  the  other  towns  could. also  be 
advised  of  the  matters  pending  affecting  their  interests  ;  and 
if,  on  the  other  hand,  complainants  shall  see  fit  to  ask  for  a 
strict  enforcement  of  the  long-and-short-haul  clause  as 
against  Columbus  and  Montgomery,  or  either,  they  will  still 
need  an  amendment  to  their  petition,  and  in  that  case  the 
towns  which  are  now  favored  with  the  lower  charges  on  the 
shorter  hauls  could  be  given  an  opportunity  for  a  hearing. 

The  complaint  makes  an  independent  point  of  the  treat- 
ment to  which  Opelika  is  subjected  by  the  carriers  in  respect 
to  the  article  of  cotton.  It  is  said  that  the  rate  from  Ope- 
lika to  Savannah  via  Columbus  and  the  Georgia  Central  is 
f>w2  cents  per  hundred,  while  the  rate  to  the  same  point  by  the 
same  system  from  both  Montgomery  and  Columbus  is  but 
45  cents.  The  causes^  an^L -methods  operating  to  produce 
this  result  are  the  same  above  described  and  commented  on. 
It  is  further  said  that  Opelika  has  no  through  rate  to  New 
Orleans  at  all  on  cotton,  and  can  get  none  from  the  railroad 
authorities,  although  it  has  good  and  ample  facilities  for  the 
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handling  of  cotton,  and  formerly  shipped  26,000  bales  per 
year,  now  reduced  to  from  12,000  to  15,000  hales.  The  rate 
on  cotton  from  Montgomery  to  New  Orleans  is  45  cents  per 
hundred,  and  the  local  rate  charged  Opelika  on  cotton  to 
Montgomery  is  27  emits,  making  72  cents  to  New  Orleans, 
which  shuts  the  door  against  that  market,  leaving  it  only  the 
Savannah  outlet. 

These  facts  are  not  denied  by  the  defendants.  All  that 
we  have  upon  this  subject  from  them  is  contained  in  the 
following  paragraph  from  the  answer  filed  by  Mr.  Gabbett 
for  the  Western  Railway  of  Alabama  : 

"  As  to  the  charge  that  no  through  bills  of  lading  are  being 
issued  by  this  road  from  Opelika  to  New  Orleans,  La.,  we  would 
say  that  they  were  issued  on  the  same  basis  that  freights  be- 
tween Opelika  and  other  places  were  charged,  until  a  promise 
of  rebates  or  secret  rates  to  some  of  the  merchants  of  Opelika 
by  certain  officers  or  agents  of  competing  lines  from  Mont- 
gomery, an  attempt  was  made  to  divert  cotton  from  its  ordin- 
ary and  proper  channel  to  New  Orleans,  was  communicated 
to  this  company. 

"  With  this  information  before  us  we  ceased  to  give  any 
through  lulls  over  the  lines  that  we  had  reason  to  believe 
were  seeking  in  an  improper  and  underhanded  way  to  draw 
freight  from  the  roads  over  which  it  would  naturally  pass.  We 
did  this,  as  we  were  informed,  in  strict  conformity  to  our  legal 
right,  to  become  responsible  only  beyond  our  own  line  for 
such  roads,  as  our  own  judgment  and  experience,  taught  us 
to  be  a  iJe,  and  to  our  interest." 

This  averment  is  not  supported  by  any  proof,  and,  if  true, 
it  amounts  simply  to  this  :  that  some  undisclosed  connection 
of  the  defendant  once  made  an  offer  of  rebates  to  the 
merchants  of  Opelika  for  the  purpose  of  getting  the  business 
away  from  what  defendant  considered  its  "ordinary  and 
proper  channel  to  New  Orleans."  It  is  not  averred  that  the 
lines  to  New  Orleans  will  not  now  unite  in  making  the 
usual  through  rates,  and  no  reason  whatever  is  stated  why 
throu  S   and  through  bills   of  lading  on  cotton  are   not 

given  over  thi  line,  which  forms  the  aforesaid  "ordinary  and 
proper  channel." 
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It  appears  from  the  papers  in  the  case  and  from  statements 
made  on  the  hearing  that  through  rates  on  cotton  were  for- 
merly made  from  Opelika  to  New  Orleans  on  the  same  basis 
that  other  freights  were  treated,  as  above  described:  also 
that  after  Opelika  was  punished  in  the  manner  stated  by 
Mr.  Gabbett  for  the  efforts  of  competing  lines  to  divert  the 
traffic,  through  rates  were  given  to  New  Orleans  on  cotton 
passing  directly  through  Opelika  from  other  points.  It  is 
not  stated  that  the  alleged  "  rebates  or  secret  rates  "  have 
been  ottered  since  the  passage  of  the  Act  to  regulate  com- 
merce, and  it  is  understood  that  the  through  rates  to  New 
Orleans  were  taken  away  from  Opelika  some  time  before 
that  date,  and  have  not  been  restored,  although  such  rebates 
would  be  now  illegal.  It  is  not  even  said  that  any  Opelika 
dealer  ever  received  such  a  rebate,  but  only  that  a  "  pron  : 
of  that  nature  was  "communicated  to  this  company." 

Though  bills  of  lading  on  cotton  are  an  important  facil- 
ity in  its  transportation  as  now  conducted  ;  drafts  drawn 
with  such  bills* of  lading  attached  are  a  basis  of  credit 
throughout  the  South.  They  ought  not,  therefore,  to  be  re- 
fused without  some  substantial  reason,  and  none  is  shown  here. 

From  all  the  evidence  before  tin1  Commission  it  finds  the 
facts  to  be  that  through  rates  and  through  bills  of  hiding  on 
cotton  offered  for  shipment  at  Opelika  for  New  Orleans  are 
unjustly  and  unreasonably  refused  by  the  defendant,  The 
Western  Railway  of  Alabama,  while  given  by  said  road  on 
other  commodities  and  at  other  points  similarly  situated,  and 
while  said  defendant's  connecting  lines  making  the  route  to 
New  Orleans  are  ready  and  willing  to  unite  therein;  and  also 
that  Opelika  is  thereby  subjected  to  undue  and  unreasonable 
prejudice  and  disadvantage,  in  wiolation  of  the  provisions  of 
the  third  section  of  the  Act  to  regulate  commerce. 

An  order  will  be  made  requiring  said  defendant  to  cease 
and  desist  from  such  violation  within  ten  days  after  receiving 
a  copy  of  the  same. 

The  petition  in  other  respects  is  retained,  with  leave  to* 
complainants  to  file  amendments  or  an  amended  petition  in 
accordance  with  the  views  above  expressed. 


REPORT 


OF   THE 


INTERSTATE   COMMERCE  COMMISSION. 


Hon.  Lucjus  Q.  C.  Lamar, 

Secretary  of  the  Interior  ; 

Sir  :  The  undersigned,  Commissioners  appointed  under 
"  An  act  to  regulate  commerce,"  approved  February  4,  1887, 
in  discharge  of  the  duty  imposed  by  the  twenty-first  section 
of  said  act,  which  directs  the  Commission  on  or  before  the 
first  day  of  December  in  each  year  to  make  a  report  to  the 
Secretary  of  the  Interior,  to  be  by  him  transmitted  to  Con- 
gress ;  the  report  to  "  contain  such  information  and  data  col- 
lected by  the  Commission  as  may  be  considered  of  value  in 
the  determination  of  questions  connected  with  the  regulation 
of  commerce,  together  with  such  recommendations  as  to  ad- 
ditional legislation  relating  thereto  as  the  Commission  may 
deem  necessary,"  beg  leave  respectfully  to  report : 

PRELIMINARY. 

It  is  provided  in  the  act  referred  to  that  its  provisions 
shall  apply  to — 

Any  common  currier  or  carriers  onp^a^cd  in  the  transportation  of  passen- 
gers or  property  wholly  by  railroad,  or  partly  by  railroad  and  partly  by 
water  when  both  arc  used,  under  a  common  control,  management,  or  ar- 
rangement for  a  continuous  carnage  or  shipment  from  one  State  or  Terri- 
tory of  Uk;  United  States  or  the  District  of  Columbia  to  any  other  State  or 
Territory  of  the  United  Slates  or  the  District  6f  Columbia,  or  from  any 
place  in  ii,,.  [Jnited  Slates  to  an  adjacent  foreign  country,  or  from  any  place 
In  the  United  Sialcs  throngh  a  foreign  country  to  any  other  place  in  the 
United  States,  and  •■'!  o  to  the  transportation  in  like  manner  of  property 
shipped  from  any  place  in  the  United  stales  to  a,  foreign  country,  and  car- 
ried from  such  place  to  a  port  of  transhipment,  or  shipped  from  a,  foreign 
country  to  any  place  in  the  United  States,  and  carried  to  such  place  from  a 
porl  of  on trjfc either  in  the  United  States  <>r  an  adjacent  foreign  country 
i  ••/■,  That  i lie  provisions  of  thl    act  shall  not  apply  to  the 
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transportation  of  passengers  or  property,  or  to  the  receiving,  delivering, 
storage,  or  handling  of  property  wholly  within  one  State,  and  not  shipped 
to  or  from  a  foreign  country  from  or  to  any  State  or  Territory  as  aforesaid. 

It  is  further  provided  that — 

The  term  "  railroad  "  as  used  in  this  act  shall  include  all  bridges  and 
ferries  used  or  operated  in  connection  with  any  railroad,  and  also  all  the; 
road  in  use  by  any  corporation  operating  a  railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement  or  lease  ;  and  the  term  "  transportation  " 
shall  include  all  instrumentalities  of  shipment  or  carriage. 

Magnitude  of  the  Railroad  Interest, — The  railroad  mileage 
of  the  United  States,  computed  to  the  close  of  the  fiscal  year 
1880,  of  the  companies  respectively,  was  133,606.  The  num- 
ber of  corporations  represented  in  this  mileage  was  1,425,  but 
by  the  consolidation  or  leasing  of  roads  the  number  of  cor- 
porations controlling  and  operating  roads  as  carriers  was  re- 
duced to  700.  It  is  estimated  that  4,380  miles  of  road  have 
been  constructed  since  the  foregoing  statistics  were  obtain- 
ed, making  a  total  mileage  at  this  time  137,986.  It  is  impos- 
sible to  say  with  entire  accuracy  what  is  the  number  of  rail- 
road companies  suoject  to  the  provisions  of  the  act,  but  it  is 
believed  that  not  less  than  1,200,  operated  by  about  500  cor- 
porations as  earners,  engage  either  regularly  or  at  times  in 
interstate  commerce,  so  as  to  make  the  act  applicable.  The 
Commission  has  as  yet  no  statistics  of  its  own  collection  to 
lay  be'fore  the  public,  but  in  a  manual  generally  accepted  as 
reliable  the  cost  of  construction  and  equipment  of  the  133,606 
miles  of  road  is  estimated  at  $7,254,995,223,  and  the  funded 
debt  of  the  companies  at  $3,882,966,330.  Interest,  according 
to  the  same  authority,  was  paid  by  these  companies  for  the 
last  fiscal  year  to  the  amount  of  $187,356,540,  and  the  aggre- 
gate payment  to  stockholders  in  dividends  was  $80,094,138. 

Some  idea  of  the  magnitude  of  the  interest  which  the  act 
undertakes  to  regulate  may  be  obtained  from  these  figures, 
but  they  fall  far  short  of  measuring,  or  even  of  indicating, 
its  importance.  The' regulation  of  no  other  business  would 
concern  so  many  or  such  diversified  interests,  or  would  affect 
in  so  many  ways  the  results  of  enterprise,  the  prosperity  of 
commercial  and  manufacturing  ventures,  the  intellectual  and 
social  intercourse  of  the  people,  or  the  general  comfort  and 


2o6  INTERSTATE   COMMERCE   COMMISSION   RETORTS. 

convenience  of  the  citizen  in  his  every-day  life.  The  rail- 
roads provide  for  the  people  facilities  and  conveniences  of  a 
business  and  social  nature  which  have  become  altogether  in- 
dispensable, and  the  importance  of  so  regulating  these  that 
the  best  results  may  be  had,  not  by  the  general  public  alone, 
but  by  the  owners  of  railroad  property  also,  is  quite  beyond 
computation. 

REGULATION   OF    COMMERCE — HISTORICAL. 

The  Act  to  regulate  commerce  was  passed  under  the  autho- 
rity conferred  upon  Congress  by  the  Federal  Constitution 
"  to  regulate  commerce  with  foreign  nations,  among  the  sev- 
eral States,  and  with  the  Indian  tribes,"  and  in  recognition 
of  a  duty  which,  though  long  delayed,  bad  at  length,  in  the 
opinion  of  Congress,  become  imperative.  The  reasons  for 
the  delay  are  well  understood.  When  the  grant  of  this 
power  of  regulation  was  made  by  the  Constitution  the  com- 
merce between  the  States  which  might  be  controlled  under  it 
was  quite  insignificant  both  in  volume  and  value.  It  was  for 
the  most  part  carried, on  by  means  of  coastwise  vessels  and 
by  water  craft  of  various  kinds  which  were  sailed  or  other- 
wise propelled  on  the  lakes,  rivers  and  smaller  streams  of  the 
interior.  On  the  land  there  was  very  little  that  could  be  said 
to  rise  to  the  dignity  of  interstate  commerce,  and  the  regula- 
tion of  that  little,  as  also  of  that  which  was  exclusively  State 
traffic,  was  for  the  most  part  left  to  the  rules  of  the  common 
law.  The  exceptional  regulations,  if  any  seemed  to  be  called 
for,  were  made  by  the  State  laws.  In  a  lew  cases  where 
persons  had  associated  themselves  together  as  regular  car- 
riers of  persons  on  definite  routes,  exclusive  rights  were 
'•runted  to  them  by  the  States  as  such  carriers,  the  motive 
to  such  grants  being  a  belief  on  the  part  of  the  State  author- 
ities that  without  the  exclusive  privilege  the  regular  trans- 
portation would  not  be  adequately  and  reliably  provided  for. 
For  the  regulation  of  commerce  on  the  ocean  and  other 
navigable  waters  Congress  \evy  promptly  passed  the  neces- 
sary la'WS  ;   but  its  jurisdiction  withia  the   limits  of  the  SI  ates 

nut  very  clearly  understood,  and   it   was  not  until  the 
!  Gibbons  v.  Ogden^  decided  in  L824,  that   it  was 
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authoritatively  and  finally  determined  that  the  waters  of  a 
State,  when  they  constituted  a  highway  for  foreign  and  in- 
terstate commerce,  are,  so  far  as  concerns  such  commerce, 
as  much  within  the  reach  of  Federal  legislation  as  are  the 
high  seas ;  and  consequently  that  exclusive  rights  for  their 
navigation  cannot  be  granted  by  States  whose  limits  embrace 
them. 

But  while  providing  from  time  to  time  for  the  regulation 
of  commerce  by  water  Congress  still  abstained  from  under- 
taking the  regulation  of  commerce  by  land.  The  reasons  for 
this  continued  to  be  the  same  as  at  the  first.  The  land  com- 
merce was  insignificant  in  amount,  and  the  rules  of  the  com- 
mon law  were  in  general  found  adequate  to  the  settlement  of 
the  questions  arising  out  of  it.  The  commerce  of  trappers 
and  hunters,  of  traders  with  the  Indians,  or  that  of  the  early 
settlers  in  the  wilderness,  needed  only  the  most  primitive 
modes  of  conveyance  ;  the  emigrant  wagon  in  one  direction 
and  the  pack-horse  and  canoe  in  the  other,  performed  in  re- 
spect to  it  the  functions  now  performed  by  the  railroad  train 
and  the  steamboat.  The  use  of  such  primitive  instrumental- 
ities required  little  regulation  by  either  state  or  national 
law.  When  Congress  provided  for  the  construction  of  the 
Cumberland  road  as  a  great  national  highway  it  was  thought 
quite  undesirable  to  regulate  its  use  by  national  law  or  to 
take  national  supervision  of  the  commerce  upon  it ;  and,  with 
the  commerce  on  the  ordinary  highways,  it  was  left  to  the 
supervision  and  care  of  the  States  respectively  through  or  in- 
to which  the  road  should  be  built. 

With  the  application  of  steam  as  a  motive  power  for  pro- 
pelling vessels  the  conditions  were  immediately,  to  a  consid- 
erable extent,  changed.  An  impetus  was  given  to  the  internal 
commerce  of  the  country  which  promised  immense  results, 
and  which  made  immediate  and  imperative  demand  for  other 
and  very  different  highways  to  those  which  accommodated 
the  pack-horses  and  heavy  wagons  of  the  early  traders  and 
settlers.  But  even  then  the  circumstances  were  favorable  to 
a  prolongation  of  State  control.  The  first  improved  high- 
ways were  turnpikes  ;  the  next  in  grade  were  canals  ;  but  tho 
highways  by  water  as  well  as  the  highways  by  land  were  pro- 
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vided  for  by  the  States.  The  General  Government  made 
some  appropriations  for  canals  where  they  were  needed  as 
improvements  in  existing  navigation,  but  the  great  artificial 
channels  of  water  transportation  were  State  creations.  Such 
was  the  case  with  the  Erie  Canal,  which  during  the  period 
when  emigration  to  the  wilderness  was  greatest,  and  when 
improvement  in  the  new  Territories  was  most  rapid,  consti- 
tuted the  most  important  of  all  the  highways  connecting  the 
interior  with  the  seaboard.  Such  also  were  the  canals  which 
were  constructed  to  connect  the  Delaware  with  the  Hudson, 
the  Chesapeake  with  the  Ohio,  the  waters  of  Lake  Erie  with 
the  Ohio  at  Portsmouth,  at  Cincinnati,  and  at  Evansville, 
the  waters  of  Lake  Michigan  with  the  Mississippi,  and  many 
others  now  almost  forgotten,  but  which  were  of  great  tempor- 
ary importance  and  value. 

As  the  States  constructed  these  great  interstate  highways, 
it  was  not  unnatural  that  they  should  be  left  in  charge  of  the 
regulation  of  trade  upon  them,  especially  as  no  complaint 
was  made  that  their  regulations  were  unjust,  or  that  they 
discriminated  unfairly  as  against  the  citizens  or  the  business 
of  other  States.  When,  in  1830,  steam  power  began  to  be 
applied  to  the  propulsion  of  vehicles  upon  land,  the  same 
reasons  as  regards  control  continued  to  prevail.  The  roads 
constructed  for  such  vehicles  were  authorized  by  and  built 
under  the  authority  of  the  States  ;  the  corporate  charters 
under  which  they  were  operated,  and  which  prescribed  the 
ri glits,  privileges,  and  powers  of  the  associated  owners  were 
State  laws  ;  the  States  determined  for  them  the  measure  of 
their  taxation,  and  limited  if  it  seemed  politic  their  charges 
and  their  profits.*  The  States  thus  touched  them  so  nearly 
in  all  their  interests  and  all  their  functions  that  Federal  in- 
tervention seemed  not  only  unnecessary  but  intrusive  unless 
State  power  should  l)f  abused  ;  and  the  abuse  not  often 
appearing,  intervention  was  scarcely  thought  of  by  any  one. 

For  a  long  lime,  therefore,  the  power  of  the  Federal  Gov- 
ernment •"  *n<'  regulation  of  commerce  between  the  Stales 
was  put  forth  by  way  of  negation  rather  than  affirmatively;  fchat 

is    to   gay,    it    was    put     forth    in     restraint,    of   excessive   State 

power  when  it  appeared,  instead  of  by  way  of  affirmative 
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national  regulation.  The  national  restraint,  when  there  was 
any,  was  commonly  effected  by  invoking  the  action  of  the 
judicial  department  of  the  Government,  and  by  its  assistance 
arresting  such  State  action  as  appeared  to  constitute  an  un- 
authorized interference  with  interstate  traffic  and  intercourse. 
This  special  intervention,  whether  in  the  exercise  of  an 
original  jurisdiction,  as  in  the  Wheeling  Bridge  case,  re- 
ported in  13  Howard,  518,  or  under  an  appellate  authority, 
as  in  Ward  v.  Maryland  (12  Wallace,  418),  and  Welton  v.  Mis- 
souri (91  United  States  Reports,  275),  has  been  important 
and  useful  in  a  considerable  number  of  cases,  but  in  the 
nature  of  things  it  could  not  accomplish  the  purposes  of 
general  regulation.  On  the  other  hand,  the  effect  was  to 
leave  the  corporations,  into  whose  hands  the  internal  com- 
merce of  the  country  had  principally  fallen,  to  make  the  law 
for  themselves  in  many  important  particulars — the  State 
power  being  inadequate  to  complete  regulation,  and  the  na- 
tional power  not  being  put  forth  for  the  purpose. 

The  common  law  still  remained  operative,  but  there  were 
many  reasons  why  it  was  inadequate  for  the  purposes  of 
complete  regulation.  One  very  obvious  reason  was  that  the 
new  method  of  land  transportation  was  wholly  unknown  to 
the  common  law,  and  was  so  different  from  those  under  which 
common-law  rules  has  grown  up,  that  doubts  and  differences 
of  opinion  as  to  the  extent  to  which  those  rules  could  be 
made  applicable  were  inevitable.  A  highway  of  which  the 
ownership  is  in  private  citizens  or  corporations  who  permit 
no  other  vehicles  but  their  own  to  run  upon  it  bears  obviously 
but  faint  resemblance  to  the  common  highway  upon  which 
every  man  may  walk  or  ride  or  drive  his  wagon  or  his  car- 
riage. If  we  undertake  to  apply  to  the  one  the  rules  which 
have  grown  up  in  regulation  of  the  others,  there  must  neces- 
sarily be  a  considerable  period  in  v|hich  the  state  of  the  law 
will,  in  many  important  particulars,  be  uncertain,  and  while 
that  continues  to  be  the  case,  those  who  have  the  power  to 
act,  and  who  must  necessarily  act  by  rule  and  according  to 
some  established  system,  will  for  all  practical  purposes  make 
the  law,  because  the  rule  and  the  system  will  be  of  their 
establishment. 
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Such,  to  a  considerable  extent,  has  been  the  fact  regard- 
ing the  business  of  transporting  persons  and  property  by 
rail. 

Those  who  have  controlled  the  railroads  have  not  only 
made  rules  for  the  government  of  their  own  corporate  affairs, 
but  very  largely  also  they  have  determined  at  pleasure  what 
should  be  the  terms  of  their  contract  relations  with  others, 
and  others  have  acquiesced,  though  oftentimes  unwillingly, 
because  they  could  not  with  confidence  affirm  that  the  law 
would  not  compel  it,  and  a  test  of  the  question  would  be 
difficult  and  expensive.  The  carriers  of  the  country  were 
thus  enabled  to  determine  in  great  measure  what  rules  should 
govern  the  transportation  of  persons  and  property ;  rules 
which  intimately  concerned  the  commercial,  industrial,  and 
social  life  of  the  people. 

The  circumstances  of  railroad  development  tended  to  make 
this  indirect  and  abnormal  law-making  exceedingly  unequal 
and  oftentimes  oppressive.  When  railroads  began  to  be  built 
the  demand  for  participation  in  their  benefits  went  up  from 
every  city  and  hamlet  in  the  land,  and  the  public  was  impa- 
tient of  any  obstacles  to  their  free  construction  and  of  any 
doubts  that  might  be  suggested  as  to  the  substantial  benefit 
to  flow  from  any  possible  line  that  might  be  built.  Under 
an  imperative  popular  demand  general  laws  were  enacted  in 
man}'  States  which  enabled  projectors  of  roads  to  organize 
at  pleasure  and  select  their  own  lines;  and  where  there  were 
no  such  laws  the  grant  of  a  special  charter  was  almost  a 
matter  of  course,  and  the  securities  against  abuse  of  corpor- 
ate powers  was  little  more  than  nominal.  For  a  long  time 
the  promoter  of  a  railway  was  looked  upon  as  a  public  bene- 
factor, and  laws  were  passed  under  which  municipal  bodies 
were  allowed  to  give  public  money  or  loan  public  credit  in 
aid  of  1  is  schemes  on  an  assumption  that  almost  any  road 
would  pVovc  reasonably  remunerative,  but  that  in  any  event 
the  indirect  advantages  which  the  public   would  reap  must 

more  than  compensate  for  the  expenditures. 

In  time  it  came  to  be.  perceived  thai,  these  sanguine  ex- 
pectations were  delusive     A  very  large  proportion  of  all  the 

public  money  invested  in  railroads  was  wholly  sunk  and  lost. 
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Many  roads  were  undertaken  by  parties  who  were  without 
capital,  and  who  relied  upon  obtaining  it  by  a  sale  of  bonds 
to  a  credulous  public.  The  corporation  thus  without  capital 
was  bankrupt  from  its  inception,  and  the  corporators  were 
very  likely  to  be  mere  adventurers  who  would  employ  their 
chartered  powers  in  such  manner  as  would  most  conduce  to 
their  personal  ends. 

CORPORATE   ABUSES. 

It  is  striking  proof  of  the  recklessness  of  corporate  man- 
agement that  108  roads,  representing  a  mileage  of  11,060, 
are  now  in  the  hands  of  receivers,  managing  them  under  the 
direction  of  courts,  whose  attention  is  thus  necessarily  with- 
drawn from  the  ordinary  and  more  appropriate  duties  of 
judicial  bodies.  So  serious  has  been  the  evil  of  bringing 
worthless  schemes  into  existence  and  making  them  the  basis 
for  an  appropriation  of  public  moneys  or  for'  the  issue  of 
worthless  evidences  of  debt,  that  a  number  of  the  States 
have  so  amended  their  constitutions  as  to  take  from  the  leg- 
islature the  power  either  to  lend  the  credit  of  the  State  in 
aid  of  corporations  proposing  to  construct  railroads,  or  to 
authorize  municipal  bodies  to  render  aid,  either  in  money  or 
credit.  State  legislation  has  at  the  same  time  been  in  the 
direction  of  making  compulsory  the  actual  payment  of  a 
bona  fide  capital  before  a  corporation  shall  be  at  liberty  to 
test  the  credulity  of  the  public  by  an  issue  of  negotiable 
securities. 

Excessive  Competition — When  roads  were  built  for  whick 
the  business  was  inadequate,  the  managers  were  likely  to  seek 
support  by  entering  upon  competition  for  business  'which 
more  legitimately  belonged  to  the  other  roads,  and  which 
could  only  be  obtained  by  offering  rates  so  low  that  if  long 
continued  they  must  prove  destructive.  A  competitive  warfare 
was  thus  opened  up  in  which  each  party  endeavored  to  under- 
bid the  other,  with  little  regard  to  prudential  considerations, 
and  freights  were  in  a  great  many  cases  carried  at  a  loss, 
in  the  hope  that  in  time  the  power  of  the  rival  to  continue 
the  strife  would  be  crippled  and  the  field  practically  left  to 
a  victor  who  could  then  make  its  own  terms  with  customers. 
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Rebates  and  Special  Rates. — When  the  competition  was 
less  extreme  than  this,  there  was  still  a  great  deal  of  earnest 
strife  for  business,  some  of  which  was  open  and  with  equal 
offerings  of  rates  and  accommodations  to  all,  but  very  much 
of  which  was  carried  on  secretly,  and  then  the  very  large 
dealers  practically  made  their  own  terms,  being  not  only  ac- 
commodated with  side  tracks  and  other  special  conveniences, 
but  also  given  what  were  sometimes  spoken  of  as  wholesale 
rates,  or  perhaps  secret  rebates,  which  reduced  the  cost  to 
them  of  transportation  very  greatly  below  what  smaller 
dealers  in  the  same  line  of  business  were  compelled  to  pay. 
Such  allowances  were  sufficient  of  themselves  in  very  many 
cases  to  render  successful  competition,  as  against  those  who 
had  them,  practically  impossible. 

The  system  of  making  special  arrangements  with  shippers 
was  in  many  parts  of  the  country  not  confined  to  large  man- 
ufacturers and  dealers,  but  was  extended  from  person  to 
person  under  the  pressure  of  alleged  business  necessity,  or 
because  of  personal  importunity  or  favoritism,  and  even  in 
some  cases  from  a  desire  to  relieve  individuals  from  the  con- 
sequences of  previous  unfair  concessions  to  rivals  in  business. 
The  result  was  that  shipments  of  importance  were  commonly 
made  under  special  bargains  entered  into  for  the  occasion, 
or  to  stand  until  revoked,  of  which  the  shipper  and  the 
representative  of  the  road  were  the  only  parties  having 
knowledge.  These  arrangements  took  the  form  of  special 
rates,  rebates,  and  drawbacks,  underbilling,  reduced  classifi- 
cation, or  whatever  might  be  best  adapted  to  keep  the  trans- 
action from  the  public  :  but  the  public  very  well  understood 
that  private  arrangements  were  to  be  had  if  the  proper  mo- 
tives were  presented.  The  memorandum-book  carried  in 
pocket  of  the  general  freight  agent  often  contained  the 
only  record  of  the  rates  made  to  the  different  patrons  of  the 
I,  and  it  was  in  his  power  to  place  a  man  or  a  community 
an  immense  obligation  by  conceding  a  special  rate 
on  one  day,  and  to  nullify  the  effect  of  it  on  the  next  by  do- 
ing even  better  by  ;»  <-<>m petitor. 

This  system,  if  it  can  be  called  such,  involved  a,  great 
ire  of  .  -'Hid  its  necessary  conditions  were  such 
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as  to  prevent  effective  efforts  to  break  it  down,  though  the 
willingness  to  make  the  effort  was  not  wanting  among  in- 
telligent shippers.      It  was    of   the   last   importance  to  the 
shipper  that  he  be  on  good  terms  with  those  who  made  the 
rat's  he  must  pay;  to  contend  against  them  was  sometimes 
regaled  as  a  species  of  presumption  which  was  best  dealt 
with  by  increasing   existing  burdens  ;  and  tlie  shipper  was 
cautious   about    incurring  the    risk.     Nevertheless  it  was  a 
common  observation,  even  among  those  who   might  hope  tor 
special  favors,  that  a  system  of  rates,  open  to   all,  and  fair 
as  between  localities,  would  be  far  preferable  to  a  system  of 
special  contracts    into   which  so  large    a  personal    element 
entered  or  was  commonly  supposed  to   enter.     Permanence 
of  rates  was  also  seen  to  be  of  very  high  importance  to  every 
man  engaging  in  business  enterprises,  since  without  it  busi- 
contracts  were  lottery  ventures.     It  was  also  perceived  that 
the   absolute  sum   of  the   money  charges  exacted  for  trans- 
portation, if  not  clearly  beyond  the   bounds  of  reason,  was 
of  inferior  importance  in   comparison  with  the  obtaining  of 
rates  that  should  be  open,  equal,  relatively  just  as  between 
places,  and  as  steady  as  in  the  nature  of  things  was  practicable. 
Special  favors  or  rebates  to  large  dealers  were  not  always 
given  because  of  any  profit  which  was  anticipated  from  the 
business  obtained  by  allowing  them  ;  there  were  other  reasons 
to   influence  their  allowance.     It  was   early   perceived  that 
shares  in  railroad   corporations  were  an  enticing  subject  for 
speculation,   and  that  the  ease   with   which  the   hopes  and 
expectations  of  buyers  and  holders  could  be  operated  upon 
pointed  out  a  possible  road  to  speedy  wealth  for  those  who 
should  have  the  management  of  the  roads.     For  speculative 
purposes  an  increase  in  the  volume  of  business  might  be  as 
useful  as  an  increase  in  net  returns  ;  for  it  might  easily  be 
made  to  look  to  those  who  knew  nothing  of  its  cause  like  the 
beginning  of  great   and  increasing   prosperity  to  the  road. 
But  a  temporary  increase  was  sometimes  worked  up  for  still 
other  reasons:  such  as  to  render  plausible  some  demand  for 
an  extension  of  line,  or  for  some  other  great  expenditure,  or 
to  assist  in  making  terms  in  a  consolidation,  or  to  strengthen 

the  demand  for  a  larger  share  in  a  pool. 

I 
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Whatever  was  the  motive,  the  allowance  of  the  special 
rate  or  rebate  was  essentially  unjust  and  corrupting ;  it 
wronged  the  smaller  dealer,  oftentimes  to  an  extent  that  was 
ruinous,  and  it  was  very  generally  accompanied  by  an  allow- 
ance of  free  personal  transportation  to  the  larger  dealer,  which 
had  the  effect  to  emphasize  its  evils.  There  wa#  not 
the  least  doubt  that  had  the  case  been  properly  brought  to  a 
judicial  test  these  transactions  would  in  many  cases  have  been 
held  to  be  illegal  at  the  common  law  ;  but  the  proof  was  in 
general  difficult,  the  remedy  doubtful  or  obscure,  and  the  very 
.resort  to  a  remedy  against  the  party  which  fixed  the  rates  of 
transportation  at  pleasure,  as  has  already  been  explained, 
might  prove  more  injurious  than  the  rebate  itself.  Parties 
affected  by  it,  therefore,  instead  of  seeking  redress  in  the 
courts,  were  more  likely  to  direct  their  efforts  to  the  securing 
of  similar  favors  on  their  own  behalf.  They  acquiesced  in 
the  supposition  that  there  must  or  would  be  a  privileged 
class  in  respect  to  rates,  and  they  endeavored  to  secure  for 
themselves  a  place  in  it. 

Other  Discriminations. — Personal  discrimination  in  rates 
was  sometimes  made  under  the  plausible  pretense  of  encour- 
aging manufacturers  or  other  industries.  It  was  perhaps 
made  a  bargain  in  the  establishment  of  some  new  business  or 
in  its  removal  from  one  place  to  another  that  its  proprietors 
should  have  rates  more  favorable  than  were  given  to  the  pub- 
lic at  large  ;  and  this,  though  really  a  public  wrong,  because 
tending  to  destroy  existing  industries  in  proportion  as  it  un- 
fairly built  up  others,  was  generally  defended  by  the  parties 
to  it  on  the  ground  of  public  benefit. 

Local-discriminations,  though  not  at  first  blush  so  unjust 
and  offensive,  have  nevertheless  been  exceedingly  mischiev- 
ous, and  if  some  towns  have  grown,  others  have  withered 
Ler  their  influence.  In  some  sections  of  the  country 
if  r;if  Lntained  as  they  were  at  the  time  the  inter- 

state commerce  lawtook  effect,  it  would  have  been  practically 
impossible  for  ;i  new  town,  however  great  its  natural  advan* 
4  acquire  the  prosperity  and  the  strength  which 
would  make  if  ;>  rival  of  the  towns  which  were  specially 
favored  in  rates,  lor  tin'  rates  themselves  would  establish  for 
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it  indefinitely  a  condition  of  subordination  and  dependence 
to  "  trade  centers."  The  tendency  of  railroad  competition 
lias  been  to  press  the  rates  down  and  still  further  down  at 
these  trade  centers,  while  the  depression  at  intermediate 
points  has  been  rather  upon  business  than  upon  rates.  In 
veryftany  cases  it  has  resulted  in  the  charging  of  more  for 
a  short  than  for  a  long  haul  on  the  same  line  in  the  same 
direction;  and  though  this  has  been  justified  by  railroad 
managers  as  resulting  from  the  necessities  of  the  situation, 
it  is  not  to  be  denied  that  the  necessity  has  in  many  cases 
been  artificially  created,  and  without  sufficient  reason. 

The  inevitable  result  was  that  this  management  of  the 
business  had  a  direct  and  very  decided  tendency  to  strength- 
en unjustly  the  strong  among  the  customers  and  to  depress 
the  weak.  These  were  very  great  evils,  and  the  indirect  con- 
sequences were  even  greater  and  more  pernicious  than  the 
direct,  for  they  tended  to  fix  in  the  public  mind  a  belief  that 
injustice  and  inequality  in  the  employment  of  public  agencies 
were  not  condemned  by  the  law,  and  that  success  in  business 
was  to  be  sought  for  in  favoritism  rather  than  in  legitimate 
competition  and  enterprise. 

The  Pass  System. — The  evils  of- free  transportation  of  per- 
sons were  not  less  conspicuous  than  those  which  have  been 
mentioned.  This,  where  it  extended  beyond  the  persons  en- 
gaged in  railroad  service,  was  commonly  favoritism  in  a  most 
unjust  and  offensive  form.  Free  transportation  was  given  not 
only  to  secure  business  but  to  conciliate  the  favor  of  locali- 
ties and  of  public  bodies  ;  and,  while  it  was  often  demanded 
by  persons  who  had,  or  claimed  to  have,  influence  which  was 
capable  of  being  made  use  of  to  the  prejudice  of  the  railroads, 
it  was  also  accepted  by  public  officers  of  all  grades  and  of 
all  varieties  of  service.  In  these  last  cases  the  pass  system 
was  particularly  obnoxious  and  baneful ;  for  if  any  return  was 
to  be  made  or  was  expected  of  public  officers,  it  was  of 
something  which  not  theirs  to  give,  but  which  belonged  to 
the  public  or  to  constituents.  A  ticket  entitling  one  to  free 
passage  by  rail  was  often  more  effective  in  enlisting  the  assist- 
ance and  support  of  the  holder  than  its  value  in  money 
would  have  been,  and  in  a  great  many  cases  it  would  be  re- 
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ceived  and  availed  of  when  the  offer  of  money,  made  to 
accomplish  the  same  end,  would  have  been  spurned  as  a 
bribe.  Much  suspicion  of  public  men  resulted,  which  was 
sometimes  just,  but  also  sometimes  unjust  and  cruel ;  and 
some  deterioration  of  the  moral  sense  of  the  community, 
traceable  to  this  cause,  was  unavoidable  while  the  abus#con- 
tinued.  The  parties  most  frequently  and  most  largely  favored 
were  those  possessing  large  means  and  having  large  business 
interests. 

The  general  fact  came  to  be  that  in  proportion  to  the  dis- 
tance they  were  carried  those  able  to  pay  the  most  paid  the 
least.  One  without  means  had  seldom  any  ground  on  which 
to  demand  free  transportation,  while  with  wealth  he  was 
likely  to  have  many  grounds  on  which  he  could  make  it  for 
the  interest  of  the  railroad  company  to  favor  him,'  and  he 
was  sometimes  favored  with  free  transportation  not  only  for 
himself  and  his  family  but  for  business  agents  also,  and  evn 
sometimes  for  his  customers.  The  demand  for  free  trans- 
portation was  often  in  the  nature  of  blackmail,  and  was 
yielded  to  unwillingly  and  through  fear  of  damaging  conse- 
quences from  a  refusal.  But  the  evils  were  present  as  much 
when  it  was  extorted  as  when  it  was  freely  given. 

Other  Abuses. — These  were  some  of  the  evils  that  made 
interference  by  national  legislation  imperative.  But  there 
were  others  that  were  of  no  small  importance.  Rates  when 
there  was  no  competition  were  sometimes  so  high  as  to  be 
oppressive,  and  when  competition  existed  by  lines  upon  which 
the  publicly  confidently  relied  to  protect  them  against  Such  a 
wrong,  a  consolidation  was  effected  and  the  high  rates  per-* 
petuated  by  that  means.  In  some  cases  the  roads,  created 
;is  conv<  niences  in  transportation,  were  so  managed  in  respect 
1,,  1  usiness  passing  or  destined  to  pass  over  other  roads  that 
they  I    hindrances  instead  of  helps,  to  the  great 

anno  ol  travel  and  to  the  serious  loss  of  those  who  in- 

\v  property  to  them.  Then  their  rat*  s  were 
(.|,;ll:  i]        ,,  •  and  without  •public   notification;  theii 

dealings  fco  a  large  extent  were  kepi  from  the  public  eye,  the 
obligation  of  publicity  nol  being  recognized;  and  the  public 
dthout  the  means  of  judgiD  her  their 
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charges  for  railroad  service  were  reasonable  and  just  or  tlio 

contrary. 

But  the  publications  actually  made  only  increased  the  diffi- 
culties. Eailroad  rates,  difficult  enough  to  be  understood  by 
the  uninitiated  when  printed  plainly  in  one  general  tariff 
with  Classification  annexed,  became  mysterious  enigmas 
when  several  different  tariffs  were  printed,  as  was  the  case 
in  some  sections  ;  some  relating  to  competitive  points  and 
others  to  what  were  called  local  points,  and  each  referring 
to  voluminous  and  perhaps  different  classifications,  which 
were  printed  but  not  posted,  and  which  were  observed  or 
disregarded  at  will  in  the  rates  as  published.  Such  unsyste- 
matic and  misleading  publications  naturally  led  to  many 
overcharges  and  controversies,  and  naturally  invited  and  fav- 
oured special  rates  and  injurious  preferences. 

These  were  serious  evils  ;  and  they  not  only  to  some  ex- 
tent blunted  the  sense  of  right  and  wrong  among  the  people 
and  tended  to  fix  an  impression  upon  the  public  mind  that 
unfair  advantages  in  the  competition  of  business  were  per- 
fectly admissable  when  not  criminal,  but  they  built  up  or 
strengthened  a  class  feeling  and  embittered  the  relations  be- 
tween those  who  for  every  reason  of  interest  ought  to  be  in 
harmony.  It  was  high  time  that  adequate  power  should  be 
put  forth  to  bring  them  to  an  end.  Eailroads  are  a  public 
agency.  The  authority  to  construct  them  with  extraordinary 
privileges  in  management  and  operation  is  an  expression  of 
sovereign  power,  only  given  from  a  consideration  of  great 
public  benefits  which  might  be  expected  to  result  therefrom. 
From  every  grant  of  such  a  privilege  resulted  a  duty  of  pro- 
jection and  regulation,  that  the  grant  might  not  be  abused 
and  the  public  defrauded  of  the  anticipated  benefits. 

The  abuses  of  corporate  authority  to  the  injury  of  the 
public  were  not  the  only  reasons  operating  upon  the  public 
mind  to  bring  about  the  legislation  now  under  consideration  ; 
some  other  things  which  in  their  <lifect  Effects  were  wrongs 
to  stockholders  only  had  their  influence  also,  and  this  by  no 
means  a  light  one.  The  manner  in  which  corporate  stocks 
were  manipulated  for  the  benefit  of  managers  and  to  the  de- 
struction   of   the   interest  of  the   owners    was  often  a  great 
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scandal,  resulting  sometimes  in  the  bankruptcy  and  practi- 
ced destruction  of  roads  which,  if  properly  managed,  would 
have  been  not  only  profitable  but  widely  useful.  This  in  its 
direct  results  might  be  a  wrong  to  individuals  only,  but  in  its 
indirect  influence  it  was  a  great  public  wrong  also. 

The  most  striking  and  obvious  fact  in  such  a  case  com- 
monly is  that  persons  having  control  of  railroads  have  in  a 
very  short  time,  by  means  of  the  control,  amassed  great  for- 
tunes. The  natural  conclusion  which  one  draws  who  must 
judge  from  surface  appearances  is,  that  these  fortunes  are  un- 
fairly acquired  at  the  expense  of  the  public  ;  that  they  rep- 
resent excessive  charges  on  railroad  business,  or  unfair  em- 
ployment of  insid<  privileges,  and  furnish  in  themselves  con- 
clusive evidence  that  current  rates  are  wrong  and  probably 
extortionate.  An  impression  of  this  sort,  when  it  happens 
to  be  wide  of  the  fact,  is  for  many  reasons  unfortunate.  It 
creates  or  strengthens  a  prejudice  against  all  railroad  man- 
agement— the  honest  as  well  as  the  dishonest — which  affects 
the  public  view  of  all  railroad  questions  ;  it  renders  it  more 
difficult  to  deal  with  such  questions  calmly  and  dispassion- 
ately ;  it  makes  the  public  restive  under  the  charges  they  are 
subjected  to,  even  though  they  be  moderate  and  necessary  ; 
it  tends  to  strengthen  a  feeling  among  the  unthinking  that 
capital  represents  extortion.  However  careful,  considerate, 
fair  and  just  the  management  of  any  particular  road  may  be, 
and  however  closely  it  may  confine  itself  to  its  legitimate 
business,  it  is  impossible  that  it  should  wholly  escape  the  ill 
effects  of  this  prejudice,  which  are  visited  upon  all  roads  be- 
cause some  conspicuous  railroad  managers  have,  by  their 
miseondin  t,  given  in  the  public  mind  a  character  to  all. 

Evils  of  the  class  last  mentioned  were  difficult  of  legislative 
correction,  because  they  sprang  from  the  over-confidence  of 
stockhold<  rs  in  tin'  officers  chosen  to  manage  their  interests, 
anil  w!i  at  the  time  they  perhaps  assented   to.     Bat 

pable  of  correction  by  any  legislative  authority,  it  wasiii 
ral  that  of  the  States,  not  that  of  the  nation.  The 
i  the  main  conferred  the  corporate  power,  and  it  was 
for  the  States  by  fch<  ir  Legislation  to  provide  for  the  protec- 
tion of  the  individual  interests  which  were  brought  into  ex- 
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istence  by  their  permission.  The  National  Government  h*A 
to  do  with  the  commerce  which  these  artificial  entities  of 
State  creation  might  be  concerned  in.  Nevertheless,  the 
manifest  misuse  of  corporate  powers  strengthened  the  de- 
mand for  national  legislation,  and  this  very  naturally,  be- 
cause the  private  gains  resulting  from  corporate  abuse  were 
supposed  to  spring,  to  some  extent  at  least,  from  excessive 
burdens  imposed  upon  the  commerce  which  the  notion  ought 
to  regulate  and  protect. 

For  the  purpose  of  correcting  the  evils  above  alluded  to,  so 
far  as  it  was  constitutionally  competent  for  !  legisla- 

tion to  do  so,  the  Act  to  regulate  commerce  lays  down  cer- 
tain rules  to  be  observed  by  the  carriers  to  which  its  provi- 
sions apply,  which  are  intended  to  be,  and  emphatically  are, 
rules  of  equity  and  equality;  and  which,  if  properly  observ- 
ed, ought  to,  and  in  time  no  doubt  will,  restore  the  man- 
agement of  the  transportation  business  of  the  country  to 
public  confidence. 

THE   ACT   TO    REGULATE    COMMERCE. 

The  leading  features  of  the  act  are  the  following  : 

All  charges  made  for  services  by  carriers  subject  to  the  act 
must  be  reasonable  and  just.  Every  unjust  and  unreason- 
able charge  is  prohibited  and  declared  to  be  unlawful. 

The  direct  or  indirect  charging,  demanding,  collecting  or 
receiving,  for  any  service  rendered,  a  greater  or  less  com- 
pensation from  any  one  or  more  persons  than  from  any  other 
for  a  like  and  contemporaneous  service,  is  declared  to  be  un- 
just discrimination  and  is  prohibited. 

The  giving  of  any  undue  or  unreasonable  preference,  as  be- 
tween persons  or  localities,  or  kinds  of  traffic,  or  the  sub- 
jecting any  one  of  them  to  undue  or  unreasonable  prejudice 
or  disadvantage,  is  declared  to  be  unlawful. 

Reasonable,  proper  and  equal  facilities  for  the  inter- 
change of  traffic  between  lines,  and  for  the  receiving,  for- 
warding and  delivering  of  passengers  and  property  between 
connecting  lines  is  required,  and  discrimination  in  rates  and 
charges  as  between  connecting  lines  is  forbidden. 

It  is  made  unlawful  to  charge  or  receive  any  greater  com- 
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pensation  in  the  aggregate  for  tlie  transportation  of  passen- 
gers or  the  like  kind  of  property  under  substantially  similar 
circumstances  and  conditions  for  a  shorter  than  for  a  longer 
distance  over  the  same  line  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance. 

Contracts,  agreements,  or  combinations  for  the  pooling  of 
freights  of  different  and  competing  railroads,  or  for  dividing 
between  them  the  aggregate  or  net  earnings  of  such  railroads 
or  any  portion  thereof,  are  declared  to  be  unlawful. 

All  carriers  subject  to  the  law  are  required  to  print  their 
tariffs  for  the  transportation  of  persons  and  property,  and  to 
keep  them  for  public  inspection  at  every  depot  or  station  on 
their  roads.  An  advance  in  rates  is  not  to  be  made  until 
after  ten  days'  public  notice,  but  a  reduction  in  rates  may  be 
made  to  take  effect  at  once,  the  notice  of  the  same  being  im- 
mediately and  publicly  given.  The  rates  publicly  notified 
are  to  be  the  maximum  as  well  as  the  minimum  charges 
which  can  be  collected  or  received  for  the  services  respec- 
tively for  which  they  purport  to  be  establish^!. 

Copies  of  all  tariffs  are  required  to  be  i  bh  this  Com- 

mission, which  is  also  to  be  promptly  notined  oi  all  changes 
that  shall  be  made  in  the  same.  The  joint  tariffs  of  connect- 
ing roads  are  also  required  to  be  filed,  and  also  copies  of  all 
contracts,  agreements,  or  arrangements  between  carriers  in 
relation  to  traffic  affected  by  the  Act. 

It  is  made  unlawful  for  any  carrier  to  enter  into  any  com- 
bination, contract,  or  agreement,  expressed  or  implied,  to 
prevent,  by  change  of  time  schedules,  carriage  in  different 
cars,  or  by  other  means  or  devices,  the  carriage  of  freights 
from  being  continuous  from  the  place  of  shipment  to  the 
place  of  destination. 

These,  shortly  stated,  are  the  important  provisions  of  the 
Act  which  undertakes  to  prescribe  the  duties  and  obligations 
of  the  carriers  which  by  its  passage  are  brouglri  under  Fed- 
eral control.  Some  important  exceptions  are  made  by  the 
twenty-second  section,  which  provides: 

Thai  nothing  in  this  acl  Bhall  apply  to  the  carriage,  ,  or  handling 

of  property  free  oral  reduced  rates  forthe  United  States,  State,  or  munici- 
pal governments,  or  for  charitable  purposes,  or  to  or  from  fairs  and  exposl- 
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tions  for  exhil  i  ion  thereat,  or  the  issuance  of  mileage,  excursion,  or  com- 
mutation pa  tickets;  nothing  in  this  act  shall  be  construed  to  pro- 
hibit any  e<  rrier  from  giving  reduced  rates  to  ministers  of  religion; 
nothing  in  this  act  shall  be  construed  to  prevent  railroads  from  giving  free 
carriage  to  their  own  officers  and  employees,  or  to  prevenl  the  principal 
3  of  any  railroad  company  or  companies  from  exchanging  passes  or 
tickets  with  other  railroad  companies  for  their  officers  and  employees  ;  and 
nothing  in  this  act  contained  shall  in  any  way  abridge  or  alter  the  remedies 
existing  at  -  law  or  by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies. 

These  provisions,  it  will  be  soon,  arc  not  intended  to  qual- 
ify to  any  injurious  extent  the  general  rules  of  fairness  and 
equality  whieli  the  act  lias  been  so  careful  to  prescribe,  and 
the  exceptions  may  all  bo  said  to  be  authorized  on  public 
consider  atio  j 

In  the  performance  of  its  duties  the  Commission  lias  had 
occasion  to  decide  that  the  transportation  of  Indian  supplies 
may  be  free  or  at  reduced  rates  under  this  section  (1  i 
state  Con  Commission  Reports,  p.  15),  as  also  maybe 

that  of  the  agents  and  material  of  the  United  States  Fish 
Commission  {Ibid.,  p.  21).  The  question  of  what  may  be  in- 
cluded under  ception  made  for  charitable  purposes  has 
never  come  before  the  Commission  in  such  form  as  to  call 
for  an  expression  of  opinion.  It  will  be  noted  that  in  terms 
it  applies  to  property  only,  not  to  persons. 

By  the  eleventh  section  of  the  act  this  Commission  is  cre- 
ated and  established,  and  other  sections  prescribe  its  duties 
and  powers.  Those  sections  it  will  be  necessary  to  consider 
somewhat  at  length  further  on. 

The  Commission  was  organized  March  31, 18S7,  and  enter- 
ed at  once  upon  the  discharge  of  its  duties.  The  other  pro- 
visions of  the  act  took  effect  April  5,  1887.  The  demands 
upon  its  attention  were  immediate,  and  some  of  them  of  a 
very  perplexing  nature.  It  will  be  more  convenient  to  take 
notice  of  these  under  specific  heads  in  connection  with  the 
provisions  of  the  act  under  which  they  were  severally  pre- 
sented for  its  action. 

THE   CARREERS    SUBJECT   TO     ITS   JURISDICTION. 

These  are  indicated  by  general  designation  in  the  first  sec- 
tion of  the  act,  and  the  provision  on  that  subject  has  already 
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been  recited.  By  reference  thereto  it  will  be  seen  that  it  em- 
braces the  carriers  "  engaged  in  the  transportation  of  passen- 
gers or  property  wholly  by  railroad,  or  partly  by  railroad  and 
partly  by  water  when  both  are  used,  under  a  common  con- 
trol, management,  or  arrangement,  for  a  continuous  carriage 
or  shipment,"  in  interstate  or  international  commerce. 

( 'arriers  by  Water, — It  does  not  embrace  the  carriers 
wholly  by  water,  though  they  also  may  be  engaged  in  the 
like  commerce,  and  as  such  be  rivals  of  the  carriers  which 
it  undertakes  to  control.  For  the  omission  to  include  them 
many  reasons  may  be  suggested,  but  perhaps  the  most  influ- 
ential were  that  the  evils  of  corporate  management  had  not 
been  so  obvious  in  the  case  of  carriers  by  water  as  in  that  of 
carriers  by  land,  and  moreover  the  rates  of  transportation  by 
water  were  so  extremely  low  that  they  were  seldom  com- 
plained of  as  a  grievance  even  when  they  were  unequal  and 
unjustly  discriminating.  In  their  competition  with  the  car- 
riers by  land  the  carriers  by  water  were  sometimes  at  a  dis- 
advantage and  compelled  to  accept  lower  rates,  and  this  also 
had  some  influence  in  propitiating  public  favor,  inasmuch  as 
they  appeared  to  operate  as  obstacles  to  monopoly  and  as 
checks  upon  extortion. 

But  some  of  the  railroad  practices  which  the  act  undertakes 
to  bring  to  an  end  have  been  common  among  carriers  by 
water  also,  and  if  wrong  in  themselves  might  justly  be  for- 
bidden in  their  case  as  well.  The  carriers  by  water  discrim- 
inate between  their  customers  on  grounds  not  sanctioned 
by  equity  when  interest  seems  to  require  it;  they  make 
r;ttes  at  pleasure,  they  put  up  and  put  down  rates  suddenly 
without  public  notification,  they  make  secret  rebates  to  se- 
cure the  business  of  large  dealers,  they  charge  less  in  some 
cases  for  a  longer  than  for  a  shorter  transportation  over  the 
name  line  in  the  same  direction,  the  shorter  being  included 
in  t m:  longer  distance. 

II  is  qo4  intended,  however,  by  this  enumeration  to  inti- 
mate an  opinion  that  these  things  are  common.  The  fact 
that  there  has  been  no  general  public  complaint  of  them  may 
be  regarded  as  strong  and  perhaps  conclusive  evidence  to 
tie'  c  But,  as  the  statutory  law  now  is,  they  may  be 
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practiced  at  pleasure  ;  and  the  fact  that  they  may  be  is  very 
likely  to  lead  rivals  in  business  to  suspect  that  they  are  so 
practiced  much  oftener  than  is  actually  the  case.  The  ex- 
istence of  such  a  suspicion,  with  plausible  ground  for  itr 
naturally  tempts  to  retaliatory  measures  of  a  similar  nature 
where  escape  from  detection  is  thought  likely,  and  the  en- 
forcement of  the  law  as  against  those  who  are  subject  to  it 
is  made  more  troublesome  and  less  certain  by  the  fact  that 
one  class  of  competitors  for  business  is  restrained  while  the 
other  is  left  at  full  liberty. 

It  may  be  worthy  the  careful  attention  of  Congress 
whether  the  same  rules  of  fairness  and  equality  ought  not  to 
be  applied  to  all  carriers  whose  operations  subject  them  to 
the  Federal  power  ;  whether  those  by  water  as  well  as  those 
by  land  ought  not  in  particular  to  be  required  to  publish  their 
rates,  to  maintain  them  steadily,  ami  to  apply  them  impar- 
tially, and  ought  not  to  be  forbidden  to  give  s<  cret  rebates. 

Such  rules,  prescribed  and  enforced,  would  take  away  much 
of  the  present  temptation  on  the  part  of  carriers  by  land  to 
violate  or  evade  the  law,  and  would,  besides,  be  intrinsically 
just  and  right. 

Express  Carriers. — The  question  whether  another  class  of 
carriers  is  within  the  contemplation  of  the  act  is  not  so  clear. 
We  refer  now  to  those  who  are  engaged  in  the  express  busi- 
ness of  the  country.  This  business  has  an  origin  more  recent 
than  that  of  railroad  transportation  ;  it  began  in  a  very 
small  way,  but  it  has  grown  to  immense  proportions,  and 
now  constitutes  a  large  and  increasing  share  of  the  business 
done  bv  rail.  Of  the  carriers  engaged  in  this  business  there 
are  several  classes. 

Some  are  partnerships  of  individual  members,  or  joint 
associations  constituting  a  species  of  statutory  partnership, 
but  resembling  corporations  in  having  the  interests  of  the 
members  represented  bj  shares  in  a  capital  stock,  and  also 
in  provisions  made  for  perpetuity. 

Some  are  corporations  organized  under  State  charters  or 
general  incorporation  acts. 

These  have  their  several  names  as  express  companies, 
and  as  such  they  make  bargains  with  the  railroad  companies 
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for  the  transportation  of  their  freight  and  their  agents  at  a 
compensation  agreed  upon.  This  compensation  is  likely  to 
he  a  definite  share  in  the  gross  receipts  from  the  freight 
traffic,  and  each  of  the  several  express  companies  has  a  ter- 
ritory of  its  own,  so  that  each  road  carries  the  freight  and 
the  agents  of  one  only. 

Some  of  the  railroad  companies,  however,  have  undertaken 
to  do  the  express  business  on  their  own  lines  through  their 
own  agencies.  The  Baltimore  and  Ohio  Railroad  Company 
did  this  for  a  time,  and  then  sold  the  business  to  one  of  the 
existing  express  companies.  Some  of  the  Western  railroads 
combine  for  the  purpose,  and  for  convenience  create  a  nom- 
inal corporation  to  do  the  business  over  their  several  lines 
and  divide  the  net  proceeds.  In  organization  and  general 
methods  this  corporation  resembles  some  of  the  fast  freight 
lines  of  the  country,  the  railroad  companies  being  the  nom- 
inal corporators  and  the  business  done  being  in  every  sense 
railroad  business,  though  for  convenience  carried  on  by  the 
several  companies  through  a  common  agency. 

There  is  no  recognized  distinction  between  what  shall  be 
considered  express  freight  and  what  not,  except  that  which 
concerns  the  method  of  transportation.  Express  freight  is 
commonly  but  not  always  taken  in  cars  attached  to  passenger 
trains,  and,  however  taken,  it  is  expedited  beyond  what  is 
possible  with  freight  in  general,  and  any  freight  is  taken  ex- 
press for  which  the  owner  consents  to  pay  the  charges. 
These  charges  are  much  greater  than  are  made  upon  ordinary 
freight  of  like  or  similar  kind. 

Immediately  after  the  organization  of  the  Commission  the 
question  was  presented  whether  tin1  express  companies  of 
the  country  were  under  obligation  t<>  file  their  tariffs  in  its 
office.  If  they  came  within  the  enumeration  of  carriers  in 
the  first  section  of  the  act,  the  obligai  i<  >n  was  upon  them  :  but 

E  fchat  enumeration  failed  to  include  them.     The  Corn- 
ion  deemed  ii  prudent  to  rule,  until  satisfied  to  the  con- 
,  thai  they  were  included,  inasmuch  as  that  ruling  could 
harm  no  one  and  was  in  the  direction  of  safety.     The  Cana- 
dian, the  Northern  Pacific,  and  the  Dominion  Express  Com- 
panies  acquiesced   in   this  ruling  and  filed  tariffs,  but  the 
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companies  for  the  most  part  objected,  and  it  was  deemed  ad- 
visable to  offer  them  an  opportunity  to  present  their  views. 
This  was  accordingly  done ;  able  counsel  appeared  to  argue 
the  question,  and  it  was  very  fully  and  carefully  considered. 

Many  arguments  were  urged  on  the  part  of  the  companies 
which  are  admitted  to  be  forcible.  The  Act  was  examined 
in  detail,  and  it  was  contended  that  on  a  fair  construction  of 
the  terms  made  use  of,  the  express  companies  could  not  be 
embraced.  The  history  of  the  legislation  was  also  discussed, 
and  it  was  urged  that  the  public  demand  for  legislative  regu- 
lation of  railroad  traffic  had  been  made  upon  grounds  which 
did  not  apply  to  the  express  traffic ;  the  express  companies 
had  not  practiced  secret  rebates,  they  had  not  so  frequently 
made  the  greater  charges  for  the  shorter  hauls,  they  had 
not  made  unjust  discriminations  between  persons  or  places. 
The  argument  ab  inconvenienti  was  also  pressed  with  great 
earnestness  ;  it  was  said  to  be  practically  impossible  for  the 
express  companies  to  print  and  publish  their  tariffs  ;  so  nu- 
merous are  the  points  to  which  their  business  extends  ;  and 
it  was  even  said  that  so  voluminous  would  they  be  that  no 
public  building  at  the  National  Capitol  could  contain  them. 

The  Commission  has  felt  the  force  of  the  considerations 
urged  so  far  as  they  are  drawn  from  the  phraseology  of  the 
law,  but  the  other  arguments  have  not  appeared  to  be  so 
weighty.  The  Commission  cannot  agree  that  any  serious 
difficulty  would  be  found  in  the  making  and  filing  of  the  ex- 
press tariffs.  The  companies  have  no  difficulty  now  in  putting 
into  the  hands  of  their  agents  a  tariff"  which  the  agents  can 
understand  and  work  by,  and  which  at  the  same  time  is  nei- 
ther great  in  bulk  nor  cumbrous  in  use.  What  the  express 
agent  can  understand  it  is  fair  to  assume  other  people  can 
understand  also,  and  it  would  impose  no  hardship  upon  the 
express  company  to  require  that  it  be  kept  where  the  public 
can  inspect  it  at  pleasure.  .The  objection  made  to  this  pub- 
lication is  precisely  the  same  that  was  made  by  some  railroad 
companies  to  the  publication  of  their  tariffs,  and  the  language 
employed  is  no  more  extravagant ;  and  yet  the  railroad  com- 
panies, when  compliance  has  been  undertaken,  have  found 
the  difficulties  dwindling  into  insignificance.     And  the  sev- 
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era!  express  companies  which  actually  filed  their  tariffs, 
did  not,  when  forwarding  them  to  the  Commission,  even 
suggest  that  any  difficulty  had  been  encountered  in  preparing 
them. 

The  arguments  from  the  history  of  the  Act  have  plausibil- 
ity. It  may  be  conceded  that  the  evils  at  which  the  Act  was 
aimed  have  not  existed  to  any  great  extent  in  the  express 
business.  One  reason — perhaps  the  principal  reason — for 
this  is  that,  as  each  of  the  several  express  companies  has  had 
a  practical  monopoly  on  the  lines  on  which  it  operates,  the 
inducement  to  secret  rebates  and  to  the  unjust  discrimination 
which  springs  from  severe  competition  has  been  wanting.  It 
has  been  easier,  also,  to  make  and  maintain  rates  which  are 
proportioned  to  distance.  Water  competition,  which  so  seri- 
ously affects  the  ordinary  freight  traffic  of  railroads,  would 
scarcely  affect  at  all  the  traffic  for  which  shippers  are  willing 
to  pay  high  rates  in  order  to  have  great  speed.  But  the 
complaint  of  excessive  charges  upon  express  traffic,  has  been 
common,  and  that  of  greater  charges  on  shorter  hauls  is 
sometimes  heard,  and  if  it  shall  be  held  that  express  com- 
panies are  not  controlled  by  the  rules  of  fairness  and  equality 
which  the  act  prescribes,  it  is  easy  to  see  that  the  mischief 
against  which  the  Act  is  aimed  may  reappear  and  be  enacted 
with  impunity. 

It  has  already  been  said  that  no  clear  line  of  distinction 
exists  between  the  express  business  and  some  branches  of 
what  is  exclusively  railroad  service  ;  and  the  express  busi- 
ness may  easily  be  enlarged  at  the  expense  of  the  other. 
Those  roads  which  now  do  their  express  business  through  a 
nominal  corporation  might  hand  over  to  this  shadow  of  their 
corporate  existence  the  dressed  meat  or  live-stock  business, 
or  the  fruit  transportation,  or  any  other  business  in  respect 
I  i  which  speed  was  specially  important ;  and  they  might 
continue  this  process  of  paring  off  their  proper  functions  as 
carriers  until  they  Bhould  belittle  more  than  the  owners  of 
lines  of  road  over  which  other  organizations  should  be  the 
[era  of  freight,  and  on  terms  by  themselves  arbitrarily 
determined. 

The  Commission  after  a  hearing  of  all  the  arguments  ad- 
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vanced  by  those  who  appeared  for  the  express  companies,  is 
of  opinion  that  the  express  business,  so  far  as  it  is  done  by 
the  railroad  companies  themselves,  whether  directly,  and  by 
their  managing  officers,  or  indirectly,  and  through  nominal 
corporations  created  for  the  purpose,  is  within  the  act;  and 
that  such  companies  are  under  obligations  to  see  that  the 
tariffs  are  filed,  and  that  the  rules  of  fairness  and  equality 
which  the  act  prescribes  are  observed.  Whether  the  express 
companies  which  are  independent  of  the  railroads  are 
within  the  contemplation  of  the  act  is  more  doubtful. 

The  Commission  is  of  opinion  that  the  question  is  one 
which  Congress  ought  to  put  beyond  question  by  either  ex- 
pressly and  by  designation  including  the  express  companies 
or  by  excluding  them.  The  railroad  companies  that  see  tit  to 
do  their  own  express  business  ought  not,  either  as  respects 
principles  or  methods,  to  be  subjected  in  the  management  of 
such  business  to  any  different  control  or  regulation  from  that 
which  the  independent  express  companies  of  the  country  are 
required  to  obey.  If  the  latter  are  not  within  the  contem- 
plation of  the  Act  to  regulate  commerce,  all  express  business, 
by  whomsoever  carried  on,  should  be  excluded.  Justice  to 
the  public,  as  well  as  to  that  business,  demands  that  it  be 
governed  throughout  the  country  by  rules  of  general  applica- 
tion, and  which  shall  not  be  dependent  on  mere  forms,  or  on 
the  will  of  those  who  happen  to  be  in  the  control  of  the  rail- 
roads, and  therefore  have  the  power  to  determine  by  what 
agencies  this  important  portion  of  the  business  of  the  roads 
shall  be  conducted. 

Other  Carriers. — What  is  said  of  the  express  business  is 
applicable  also  to  the  business  of  furnishing  extra  accom- 
modations to  passengers  in  sleeping  and  parlor  cars.  These 
accommodations  are  furnished  in  some  cases  by  the  railroad 
companies,  and  in  others  by  outside  corporations,  which  are 
not  supposed  to  be  embraced  by  the  terms  of  the  law.  Out- 
side companies  are  also  to  some  extent  engaged  in  the  trans- 
portation of  live-stock  in  cars  owned  by  themselves,  but 
transported  over  the  railroads  under  special  arrangements 
with  the  railroad  companies  which  supply  the  motive  power. 
As   these   last-named    companies   furnish   better  accommo- 
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dations  for  live-stock,  and  transport  them  with  less  liability 
to  injury  and  with  less  shrinkage  than  is  done  in  the  ordin- 
ary stock  car,  it  is  not  improbable  that  they,  like  the  com- 
panies which  furnish  special  accommodations  for  passengers, 
may  in  time  build  up  a  large  business  in  respect  to  which 
they  will  not  be  controlled  by  any  existing  legislation. 

It  is  well  known  also  that  the  transportation  of  mineral  oil 
is  already  to  a  very  large  extent  in  tank  cars  owned  by  par- 
ties who  are  not  carriers  subject  to  regulation  under  the  Act 
to  regulate  commerce.  A  willingness  to  disregard  the  rules 
of  equality  anfl  justice  as  between  shippers,  when  it  can  be 
made  for  the  interest  of  the  carriers  to  do  so,  is  as  likely  to 
make  its  appearance  in  the  action  of  the  managers  of  any 
one  of  these  outside  organizations  as  in  that  of  the  managers 
of  the  railroads,  for  the  temptations  will  be  the  same,  and 
the  same  class  of  persons  will  be  bidding  for  special  privi- 
leges and  advantages  which  before  the  Act  was  passed  pros- 
pered so  unfairly  upon  railroad  favors.  The  Act  has  not 
changed  the  nature  or  the  grasping  disposition  of  individu- 
als ;  it  has  only  interposed  certain  restraints  which  it  is  rea- 
sonable to  assume  will  be  evaded  if  the  opportunity  shall  be 
presented. 

These  facts  are  noted  for  the  purpose  of  placing  the  whole 
subject  distinctly  before  the  national  legislature.  If  it  is  the 
will  of  Congress  that  all  transportation  of  persons  and  prop- 
erty by  rail  should  come  under  the  same  rules  of  general 
right  and  equity,  some  further  designation  of  the  agencies  in 
transportation  which  shall  be  controlled  by  such  rules  would 
seem  to  be  indispensable. 

The  Long  and  Short  Haul  Clause  or  the  Act. 

Another  question  presenting  itself  immediately  on  the  or- 
ganization of  the  Commission  was  that  respecting  tlio  proper 
construction  of  the  fourth  section  of  the  Act,  which,  after 
providing 

That  it-  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act  to  charge  or  receive  any  greater  compensation  In  the  aggregate 
for  the  transportation  of  passengers  or  of  like  kind  of  property,  under  sub« 

uditlons,  for  a  shorter  than  for  a 
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longer  distance  over  the  same  line,  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance. 

proceeds  to  say — 

That,  upon  application  to  the  Commission  appointed  under  the  provisions 
of  this  Act,  such  common  carrier  may,  in  special  cases,  after  investigation 
by  the  Commission,  be  authorized  to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  passengers  or  property,  and  the  Commis- 
sion may  from  time  to  time  prescribe  the  extent  to  which  such  designated 
common  carrier  may  be  relieved  from  the  operation  of  this  section  of  this 
Act. 

The  provision  against  charging  more  for  the  shorter  than 
for  the  longer  haul  under  the  like  circumstances  and  condi- 
tions over  the  same  line  and  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance,  is  one  of  obvious 
justice  and  propriety.  Indeed,  unless  one  is  familiar  with  the 
conditions  of  railroad  traffic  in  sections  of  the  country  where 
the  enactment  of  this  provision  is  found  to  have  its  principal 
importance,  he  might  not  readily  understand  how  it  could  be 
claimed  that  circumstances  and  conditions  could  be  such  as 
to  justify  the  making  of  any  exceptions  to  the  general  rule. 

It  is  a  part  of  the  history  of  the  Act  that  one  house  of 
Congress  was  disposed  to  make  the  rule  of  the  fourth  section 
imperative  and  absolute  ;  and  it  is  likely  that  in  many  sec- 
tions of  the  country  many  railroad  managers  would  very 
willingly  have  conformed  to  it,  because  for  the  most  part 
they  could  have  done  so  without  loss,  and  with  very  little 
disturbance  to  general  business.  But  in  some  other  parts  of 
the  country  the  immediate  enforcement  of  an  iron -clad  rule 
would  have  worked  changes  so  radical  that  many  localities 
in  their  general  interests,  many  great  industries,  as  well  as 
many  railroads,  would  have  found  it  impossible  to  conform 
without  suffering  very  serious  injury.  In  some  cases,  prob- 
ably, the  injury  would  have  been  overbalanced  by  a  greater 
good  ;  in  others  it  would  have  been  irremediable.  To  enforce 
it  strictly  would  have  been,  in  some  of  its  consequences  in 
particular  cases,  almost  like  establishing,  as  to  vested  inter- 
ests, a  new  rule  of  property. 

Difficulty  of  the  Subject'. — A  study  of  the  conditions 
under  which  railroad  traffic  in  certain  sections  of  the 
country   has   sprung  up   is  necessary  to   an  understanding 
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of  the  difficulties  which  surround  the  subject.  The  territory 
bounded  by  the  Ohio  and  the  Potomac  on  the  north 
and  by  the  Mississippi  on  the  west,  presented  to  the  Com- 
mission an  opportunity,  and  also  an  occasion,  for  such  a  study. 
The  railroad  business  of  that  section  has  grown  to  be  what 
it  is  in  sharp  competition  with  water  carriers,  who  not  only 
have  had  the  wcean  at  their  service,  but  by  means  of  navig- 
able streams  were  able  to  penetrate  the  interior  in  all  direc- 
tions. The  carriers  by  water  were  first  in  the  field,  and  were 
having  a  very  thriving  business  while  railroads  were  coming 
into  existence  ;  but  when  the  roads  were  built  the  competi- 
tion between  them  and  the  water-craft  soon  became  sharp 
and  close,  and  at  the  chief  competing  points  the  question 
speedily  came  to  be,  not  what  the  service  in  transportation 
was  worth,  or  even  what  it  would  cost  to  the  parties  perform- 
ing it,  but  at  what  charge  for  its  service  the  one  carrier  or 
the  other  might  obtain  the  business.  In  this  competition 
the  boat  owners  had  great  advantages  :  the  capital  invested 
in  their  business  was  much  smaller ;  they  were  not  restricted 
closely  to  one  line,  but  could  change  from  one  to  another  as 
the  exigencies  of  business  might  require  ;  the  cost  of  the 
operation  was  less.  But  the  railroads  had  an  advantage  in 
greater  speed,  which  at  some  times,  and  in  respect  to  some 
freight,  was  controlling. 

In  this  competition  of  boat  and  railroad  the  rates  of  trans- 
portation which  were  directly  controlled  by  it,  soon  reached 
a  point  to  which  the  railroads  could  not  possibly  have  reduced 
all  their  tariffs  and  still  maintain  a  profitable  existence.  They 
did  not  attempt  such  a  reduction,  but  on  the  contrary,  while 
reducing  their  rates  at  the  points  of  water  competition  to 
any  figures  that  should  be  necessary  to  enable  them  to  obtain 
the  freights,  they  kept  them  up  at  all  other  points  to  such 
figures  as  they  deemed  the  service  to  be  worth,  or  as  they 
could  obtain.  Ct  often  happened,  therefore,  that  the  rates  for 
transporting  property  over  the  whole  length  of  a  road  to  a 
terminus  on  ;•  water  highway  would  not  exceed  those  for 
the  transportation  for  half  il)«'  distance  only,  to  a  way  station 
nol  niv  favored  with  competition.     The  seeming  injus- 

tice was  •  I  on  the  plea  of  necessity.     The   rates  to  tho 
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terminus,  it  was  said,  were  fixed  by  the  competition,  and 
could  not  be  advanced  without  abandoning  the  business  to 
the  boats.  The  greater  rates  to  the  local  points  were  no 
more  than  was  reasonable,  and  they  were  not  by  reason  of 
the  low  rates  to  the  competitive  point  made  greater  than  they 
otherwise  would  have  been.  On  the  contrary,  if  the  rates 
on  the  railroad  were  established  on  a  mileage  basis  through- 
out, with  no  regard  to  special  competitive  forces  at  particular 
points,  the  effect  in  diminishing  the  volume  of  business  would 
be  so  serious  that  local  rates  at  non-competitive  points  would 
necessarily  be  advanced  beyond  what  they  are  made  when 
the  competitive  business  can  be  taken  also,  even  though  the 
competitive  business  be  taken  at  rates  which  leave  little 
margin  above  the  actual  cost  of  movement.  Such  is  the 
common  argument  advanced  in  support  of  the  short-haul  rates. 

But  the  lower  rates  on  the  longer  hauls  have  not  been  due 
altogether  to  water  competition  ;  railroad  competition  has 
been  allowed  to  have  a  similar  effect  in  reducing  them.  But 
as  the  railroad  tariffs  are  commonly  agreed  upon  between 
the  parties  making  them,  the  necessity  which  controlled  the 
water  competition  was  not  so  apparent  here,  and  to  some 
extent  the  lower  rates  have  been  conceded  to  important  towns 
in  order  to  equalize  advantages  as  between  them  and  other 
towns  which  were  their  rivals,  and  to  which  lower  rates  had 
been  given  under  a  pressure  of  necessity.  But  they  were 
given  also  in  many  cases  as  a  means  of  building  up  a  long- 
haul  traffic  that  could  not  possibly  bear  the  local  rates,  and 
which  consequently  would  not  exist  at  all  if  rates  were  es- 
tablished on  a  mileage  basis,  or  on  any  basis  which,  as 
between  the  long  and  short  haul  traffic,  undertook  to  pre- 
serve anything  like  relative  equality. 

It  would  be  +'oreign  to  the  pui'poses  of  this  report  to  dis- 
cuss at  this  time  the  question  whether  in  this  system  of  rate- 
making  the  evils  or  the  advantages  were  most  numerous  and 
important.  Some  of  the  evils  are  obvious  ;  not  the  least  of 
which  is  the  impossibility  of  making  it  apparent  to  those 
who  have  not  considered  the  subject  in  all  its  bearings,  that 
the  greater  charge  for  the  shorter  haul  can  in  any  case  be 
just.     The  first  impression  necessarily  is  that  it  must  be  ex- 
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tortionate  ;  and  until  that  is  removed  it  stands  as  an  im- 
peachment of  the  fairness  and  relative  equity  of  railroad 
rates.  But  on  the  other  hand  it  must  be  conceded  that  this 
method  of  making  rates  represents  the  best  judgment  of  ex- 
perts who  have  spent  many  years  in  solving  the  problems  of 
railroad  transportation  ;  and  its  sudden  termination  without 
allowing  opportunity  for  business  to  adapt  itself  to  the 
change  would,  to  some  extent,  check  the  prosperity  of 
many  important  places,  render  unprofitable  many  thriving 
enterprises,  and  probably  put  an  end  to  some  long-haul 
traffic  now  usefully  carried  on  between  distant  parts  of 
the  country.  It  is  also  quite  clear  that  the  more  powerful 
corporations  of  the  country,  controlling  the  largest  traffic 
and  operating  on  the  chief  lines  of  trade  through  the  most 
thickly  settled  districts,  can  conform  to  the  statutory  rule 
with  much  more  ease  and  much  less  apparent  danger  of  loss 
of  income  than  can  the  weaker  lines,  whose  business  is  com- 
paratively light  and  perhaps  admits  of  no  dividends,  and  the 
pressure  of  whose  fixed  charges  imposes  a  constant  struggle 
to  avoid  bankruptcy. 

If  Congress  intended  this  immediate  change  of  system,  it 
was  not  for  the  Commission  to  inquire  wli ether  the  evils  of 
making  it  at  once  would  or  would  not  exceed  the  benefits. 
The  law  must  stand  as  the  conclusive  evidence  of  its  own 
wisdom,  and  the  authorities  charged  with  enforcing  it  were 
not  to  question  but  to  obey  it.  With  the  Commission,  there- 
fore, the  first  question  was  one  of  interpretation  ;  and  when 
it  was  clearly  perceived  what  Congress  intended,  the  line  of 
duty  was  plain.  The  intent  should  be  given  effect,  not  only 
because  it  was  enacted,  but  because  in  the  enactment  it  was 
determined  by  the  proper  authority  that  the  public  good 
required  it. 

Construction  of  the  Clause.— In  coming  to  a  consideration 
of  the  fourth  section  oi  the  Act  it  was  immediately  perceived 
that  many  di  we  were  taken  of  i(,  some  <>i'  which 

were  settled  conyicfions  which  were  the  result  of  thought 
and  reflation,  while  others  were  mere  off-hand  impressions 
.,,,,1  ,i  E  little  attention.     By  some  persons  it  was  as- 

Bum(  ai     ion  had  by  the  Act  I 


THE  LONG  AND  SHORT  HAUL  CLAUSE  OF  THE  ACT.    283 

oral  authority  to  suspend  altogether  the  operation  of  the 
fourth  section,  and  upon  this  utterly  baseless  and  unreason- 
able assumption  the  Commission  was  plied  with  arguments 
in  support  of  a  general  suspension.  Other  views  went  to 
the  opposite  extreme,  and  while  holding  that  the  general 
rule  must  be  enforced  in  all  cases  until  the  Commission  had 
sanctioned  exceptions,  would  restrict  the  power  to  make  ex- 
ceptions to  individual  shipments  made  under  circumstances  « 
and  conditions  which  were  special  and  peculiar.  Such  a  re- 
striction would  obviously  render  the  authority  to  make  ex- 
ceptions of  no  practical  utility. 

But  among  those  who  had  given  the  subject  thought  and 
attention,  and  whose  views  for  that  reason  were  deserving 
of  consideration,  a  most  important  difference  of  opinion  was 
found  to  exist  regarding  the  stage  at  which  the  intervention 
of  the  Commission  under  the  fourth  section  was  to  be  in- 
voked. By  some  persons  it  was  believed  that  a  rule  was  laid 
down  by  that  section  which  could  not  lawfully  be  departed 
from  until  the  Commission  on  investigation  had  determined 
that  the  circumstances  and  conditions  of  the  longer  and  of 
the  shorter  transportation  were  so  dissimilar  as  to  justify 
making  the  greater  charge  for  that  which  was  the  shorter, 
and  had  prescribed  the  extent  of  the  permissible  exception. 

By  others  the  fact  was  emphasized  that  the  charging  or 
receiving  "  any  greater  compensation  in  the  aggregate  for 
the  transportation  of  passengers  or  of  the  like  kind  of  prop- 
erty "  "  for  a  shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter  being 
included  in  the  longer  distance,"  was  only  declared 
by  the  section  to  be  unlawful  when  both  were  "un- 
der substantially  similar  circumstances  and  conditions;'' 
and  they  confidently  affirmed  that  the  carrier  could 
require  no  order  of  relief  from  the  Commission  when 
the  circumstances  and  conditions  were  in  fact  dissimi- 
lar, since  the  greater  charge  was  not  then  unlawful  and  not 
forbidden.  This  view  would  leave  the  carrier  at  liberty  to 
act  on  its  own  judgment  of  the  conditions  and  circumstances 
in  any  case,  subject  to  responsibility  to  the  law  if  the 
greater   charge  were  made   for   the    shorter  transportation 
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when  the  circumstances  and  conditions  were  not  in  fact  dis- 
similar, unless  authorized  to  make  such  greater  charge  by 
the  relieving  order  of  the  Commission. 

When  tne  Commission  was  called  upon  in  the  performance 
of  its  duty  to  give  an  interpretation  to  this  section  it  was 
found  on  comparison  of  views  that  the  interpretation  last 
above  mentioned  seemed  to  all  its  members  to  be  the  ouo 
Jjest  warranted  by  the  phraseology  of  the  statute.  More- 
over, when  it  was  considered  how  vast  was  the  railroad 
mileage  of  the  country,  how  numerous  were  the  cases  in 
different  sections  in  which,  for  divers  reasons,  the  general  rule 
prescribed  by  the  fourth  section  was  then  departed  from,  this 
interpretation  seemed  the  only  one  which,  in  administering 
the  law,  would  be  found  practical  or  workable.  Possibly 
the  Commission  might  therefore  have  been  justified  in  mak- 
ing immediate  announcement  of  this  opinion. 

It  was  not,  however,  believed  to  be  wise  to  make  such  an- 
nouncement at  that  time.  The  construction  of  a  new  stat- 
ute having  great  remedial  purposes  in  view  ought  not  to  be 
hastily  made  by  the  tribunal  called  upon  to  act  under  it. 
"When  a  question  of  construction  comes  before  the  courts 
panties  interested  in  taking  different  views  are  heard  by 
counsel,  and  if  the  case  is  important  the  court  is  likely  to 
have  ail  the  considerations  which  support  the  several  views 
presented,  and  will  thus  be  fully  informed  when  it  comes  to 
make  decision: 

The  Commission  had  not  had  the  benefit  of  discussion  by 
counsel  of  this  most  important  provision.  To  delay,  before 
taking  any  action  whatever,  until  in  the  ordinary  course  of 
affairs  a  case  should  arise  where  the  proper  construction  of 
the  section  should  be  the  point  in  controversy,  might  be  ex- 
c<  edingly  injurious  to  many  interests.  Under  these  circum- 
stances it  seemed  to  (he  Commission  fchatthe  prudent  course, 
and  the  course  most  consistent  with  the  general  purposes 
the  ad  was  intended  to  accomplish,  was  to  take  such  action 
as  for  the  time  being  would  disturb  as  little  as  possible  the 
general  bu  mess  of  the  country,  and  at  bhe  same  time  give 
ample  opportunity  for  full  discussion  and  consideration  of 
this  most  important  question. 
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The.  act  to  regulate  commerce  was  not  passed  to  injure  anv 
interests,  but  to  conserve  and  protect.  It  had  for  its  object 
to  regulate  a  vast  business  according  to  the  requirements  of 
justice.  Its  intervention  was  supposed  to  be  called  for  by 
the  existence  of  numerous  evils,  and  the  Commission  was  cre- 
ated to  aid  in  bringing  about  great  and  salutary  measures  of 
improvement.  The  business  is  one  that  concerns  the  citizen 
intimately  in  all  the  relations  of  life,  and  sudden  changes  inf 
it,  though  in  the  direction  of  improvement,  might  in  their  im- 
mediate consequences  be  more  harmful  than  beneficial.  It 
was  much  more  important  to  move  safely  and  steadily  in  the 
direction  of  reform  than  to  move  hastily,  regardless  of  con- 
sequences, and  perhaps  be  compelled  to  retrace  important 
steps  after  great  and  possibly  irremediable  mischief  had  been 
done.  The  act  was  not  passed  for  a  day  or  for  a  year  ;  it 
had  permanent  benefits  in  view  and  to  accomplish  these 
with  the  least  possible  disturbance  to  the  immense  interests 
involved  seemed  an  obvious  dictate  of  duty. 

Acting  upon  these  views,  and  in  order  to  give  opportunity 
for  full  discussion,  the  Commission,  after  having  made  suffi- 
cient investigation  into  the  facts  of  each  case  to  satisfy  itself 
that  a  prima  facie  case  for  its  intervention  existed,  made 
orders  for  relief  under  the  fourth  section,  where  such  relief 
was  believed  to  be  most  imperative.  These  orders  were  tem- 
porary in  their  terms,  and  in  making  them  it  was  announced 
that  sessions  would  be  held  in  the  section  of  the  country  to 
which  a  majority  of  these  orders  related,  at  which  all  parties 
interested  in  the  questions  they  presented  were  at  liberty  to 
appear  and  present  their  views.  Whatever  view  should  ulti- 
mately be  taken  of  the  proper  interpretation  of  the  fourth 
section,  this  course  could  result  in  no  serious  injury.  If  the 
first  impression  of  the  Commission  should  be  held  to  be  cor- 
rect, the  orders  would  only  sanction  what  might  have  been  . 
done  without  them,  but  if  the  opposite  view  should  be  taken 
they  would  only  postpone  for  a  time  the  strict  enforcement 
of  the  fourth  section,  and  give  opportunity  during  that  period 
for  the  business  of  the  country  to  adapt  itself  as  far  as  pos- 
sible to  the  new  requirement. 

The  considerations  which  were  influential  in  determining 
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when  these  temporary  orders  should  be  granted  were  not 
more  the  relief  of  the  carriers  from  danger  of  loss  than  the 
prevention  of  threatened  disturbance  of  business  interests  in 
certain  localities,  which  by  its  reflex  action  seemed  liable 
to  embarass  seriously  the  entire  country.  When  no  great  or 
special  urgency  was  shown,  connecting  threatened  injury  to 
important  interests  with  the  literal  enforcement  of  the  sec- 
*  tion,  or  when  the  only  showing  made  was  of  the  loss  of  a 
certain  line  of  traffic  to  one  carrier  which  nevertheless  was 
adequately  served  by  being  given  another  direction,  tempo- 
rary orders  were  not  made.  Fifty-eight  petitions  were  filed 
for  relief  from  the  operation  of  the  fourth  section,  some  of 
which  were  joint ;  ninety-five  railroad  companies  were  peti- 
tioners ;  temporary  orders  were  made  in  twenty  cases,  by 
the  terms  of  which  forty-three  carriers  were  for  a  limited 
period  and  pending  full  investigation  relieved  from  the  oper- 
ation of  the  section  as  to  certain  points  enumerated  in  each 
order,  where  the  charging  of  less  for  the  longer  distance  was 
permitted  to  be  continued  for  the  time  being. 

The  opinion  of  the  Commission  upon  the  applications  for 
relief  is  her*  with  given  in  Appendix  A.  In  the  same  appen- 
dix is  given  a  list  of  tin;  carriers  petitioning  and  a  statement 
of  the  action  of  the  Commission  on  each  case. 

Modification  of  Tariffs.— hi  finally  announcing  its  conclu- 
sion, as  it  did  on  the  petition  of  the  Louisville  and  Nashville 
Railroad  Company  for  relief ,  the  Commission  called  the  atten- 
tion of  the  several  carriers  which  had  obtained  orders  to  the 
desirability  of  revising  their  tariffs  and  bringing  them  more 
nearly  into  conformity  with  the  general  rule  of  the  fourth  sec- 
tion.  The  opinion  wis  expressed  that  this  revision  was  practi- 
cable without  serious  inj  ury  to  the  interests  involved.  This  sug- 
gestion was  iu-icd  upon  by  several  of  the  petitioning  carriers, 
and  by  a  still  greater  Dumber  who  had  not  petitioned  for 
relief;  r.nd  the  Commission  takes  pleasure  now  in  being  able 
to  report  that  ii  large  sections  of  the  country  obedience  to 
teral  rale  of  the  fourth  section  is  without  important 
jeption.  While  before  the  passage  of  the  Act  lew  lines 
operated  as  competitors  for  long-haul  traffic  could  be  found 
upon  which  the  practice  of  the  lesser  charge  for  the  longer 
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haul  did  not  exist,  on  a  very  large  proportion  of  them  all  it 
lias  now  come  to  an  end.  This  has  in  some  instances  been 
accomplished  by  raising  the  rates  on  through  traffic,  but  in 
many  casts  where  this  was  done  the  practical  experiment  re- 
sulted finally  in  a  general  reduction  throughout  the  line.  In 
other  instances  the  lower  rates  on  long-haul  traffic  were 
retained  and  the  local  rates  reduced  to  the  limit  thus  estab- 
lished. In  still  other  instances  a  compromise  course  was 
pursued,  the  previous  low  rates  at  certain  so-called  competi- 
tive points  being  raised  somewhat,  and  the  local  rates  at 
intermediate  points  reduced  sufficiently  to  be  brought  within 
the  statutory  rule.  This  last  course  was  pursued  upon 
some  of  the  leading  roads  in  the  Southern  States  as  to 
points  to  which  it  was  in  their  power  to  control  the  rates  made. 

The  process  has  been  continually  going  on,  and  is  still  in 
progress.  Tariffs  are  from  time  to  time  filed  with  the  Com- 
mission showing  a  reconstruction  of  the  rates  in  Hie  direction 
of  the  rule  laid  down  in  the  fourth  section.  The  carriers 
iigthem  sometimes  protest  that  the  rates  are  not  volun- 
.  made,  but  only  because  the  law  so  requires,  ami  that 
they  will  involve  large   loss   of  revenue.     Tb  tehension 

of  loss  in  cases  when  the  local  and  non-competitive  rates  are 
adjusted  to  the  through  rates,  is,  in  some  cases,  supported 
by  strong  probabilities. 

The  transcontinental  roads  have  not  conformed  to  the  gen- 
eral rule  of  the  fourth  section.  By  the  managers  of  those 
roads  it  is  contended  that  in  vieAv  of  the  competition  which 
they  must  meet,  not  only  of  ocean  vessels  but  of  the  Cana- 
dian railways,  it  will  be  absolutely  impossible  for  them  to 
comply  with  the  strict  rule  of  the  fpurth  section  without  sur- 
rendering a  very  large  portion  of  their  through  business,  and 
that  such  surrender  will  be  equally  ruinous  to  their  own  in- 
terest and  to  many  other  large  interests  on  the  Pacific 
coast.  How  far  this  contention  is  just  the  Commission  has 
as  yet  neither  had  the  occasion  nor  found  the  opportunity  for 
judging ;  but  cases  now  pending  in  which  the  rates  to  inte- 
rior points  are  complained  of  will  soon  receive  attention,  and 
the  general  question  will  probably  to  some  extent  be  found 
involved. 
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Neither  is  it  the  case  that  the  roads  in  the  States  south  of 
the  Ohio  have  come  into  general  conformity  with  the  rule 
of  the  fourth  section.  Some  of  them  have  greatly  modified 
their  tariffs  in  that  direction  ;  some  profess  compliance,  while 
some  insist  that  compliance  is  not  possible  without  ruin.  Of 
these  the  case  of  the  Louisville  and  Nashville  Railroad  Com- 
pany may  be  taken  as  representative.  In  pending  pro- 
ceedings against  that  company  for  a  violation  of  the  fourth 
section  it  is  frankly  avowed  by  the  company  that  its  method 
of  making  rates  has  not  been  changed  since  the  Act  was 
passed,  and  at  the  same  time  it  is  insisted  that  any  consider- 
able change  is  impossible.  The  local  rates  cannot  be  re- 
duced, it  is  said,  because  they  are  as  low  now  as  can  be 
afforded  unless  the  competitive  rates  are  raised,  and  to  raise 
the  competitive  rates  would  be  to  abandon  the  business, 
which  would  then  go  to  other  carriers.  It  is  further  insisted 
for  the  company  that  while  it  gives,  as  it  is  compelled  to  do, 
very  low  rates  to  competing  points,  the  intermediate  stations 
participate  in  the  benefits,  because  their  rates  never  exceed 
the  rates  to  the  competitive  points  with  the  local  rates  thence 
to  the  intermediate  stations  added,  and  therefore  every  reduc- 
tion to  the  competitive  point  causes  a  like  reduction  to  the 
intermediate  point  also.  This,  as  has  been  said,  is  the  con- 
tention which  the  company  makes  in  pending  cases,  and  in 
support  of  which  much  evidence  has  been  put  in. 

Circuitous  Routes. — Some  of  the  cases  in  which  the  strict 
rule  of  the  fourth  section  is  not  applied  are  cases  in  which 
the  longer  hauls  are  made  by  circuitous  routes,  and  the 
charges  are  necessarily  made  v.ery  low  in  order  to  meet  the 
competition  of  more  direct  lines.  The  Competition  by  these 
circuitous  routes  is  in  some  cases  hardly  legitimate,  and  while 
it  continues  it  constitutes  a,  disturbing  element  in  the  general 
railroad  lousiness  of  the  section.  It  is  nevertheless  thought 
by  the  local  communities  to  be  important,  and  there  are  pro- 
bably some  weak  lines  that  would  find  it  difficult  to  maintain 
fcence  if  not  permitted  to  engage  in  competition 
!  i  Lness  that  would  naturally  fall  to  other  lines.  It 
happen  i  in  some  of  these  enses  thai  tli<>  lower  charges  on  the 
longer  hauls  are  only  made  lower  because  the  points  to  which 
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they  are  made  are  nearer  by  direct  routes  to  the  common 
market  than  the  points  to  which  the  higher  charges  are  made  ; 
and  in  such  cases  to  compel  the  circuitous  route  to  conform 
to  the  rale  of  the  fourth  section  strictly  would  be  to  compel 
an  abandonment  of  some  portions  of  its  business.  If  the 
direct  lines  to  the  common  market  give  to  the  near  point  the 
lower  rate,  the  circuitous  line  has  no  alternative  but  to  do  the 
same  or  to  give  up  any  attempt  at  competition. 

The  Commission  has  not  as  yet  had  occasion  to  decide  a 
ease  which  involved  the  construction  of  the  fourth  section  in 
its  application  to  traffic  by  these  circuitous  routes  ;  the  only 
case,  in  which  the  question  was  made  having  been  found, 
when  the  facts  were  examined,  not  to  present  it.  (1  Inter- 
state Commerce  Commission  Reports,  p.  199). 

In  some  cases  the  lower  rate  on  the  longer  line  is  a  com- 
bination of  rates  over  several  lines;  and  it  lias  been  con- 
tended in  some  quarters  that  the  fourth  section  only  applies 
to  cases  in  which  the  carrier  who  makes  the  greater  charge 
for  the  shorter  haul  controls  the  line  of  longer  haul,  and 
makes  the.  charge  upon  that  also.  The  Commission  does  not 
take  this  view,  but  has  decided  in  the  case  of  the  Vermont 
State  Grange  against  the  Boston  and  Lowell  Railroad  Co. 
and  others  (1  Interstate  Commerce  Commission  Reports, 
page  158),  that  where  a  carrier  unites  with  one  or  more  others 
in  making  a  rate  for  long-haul  traffic,  the  rate  so  made 
constitutes  a  measifre  for  the  rates  on  short-haul  traffic  upon 
its  own  lines  as  much  as  it  would  if  the  long-haul  transport- 
ation was  on  its  line  exclusively. 

Effects  of  ..Abrogation  of  Former  Practice. — Where  the  prac- 
tice of  making  the  greater  charge  upon  the  shorter  haul  has 
long  prevailed,  the  effect  of  its  abrogation  upon  some  portion 
of  the  business  of  the  smaller  cities  of  the  country  should 
perhaps  be  noted.  Those  cities  have  generally  been  in 
position  to  handle  goods  of  all  kinds,  purchasing  them  at  im- 
porting, manufacturing,  and  producing  points,  and  reselling  to 
retail  dealers  in  their  more  immediate  vicinity.  The  rates  of 
freight  have  favored  these  distributing  points,  and  have  been 
so  low  that  goods  could  be  taken  to  them  and  sent  forward 
after  handling,  or  even  returned  for  a  certain  distance  over 
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the  same  line,  at  a  less  aggregate  rate  of  freight  than  the 
smaller  places  could  obtain  on  the  same  goods  from  the 
same  initial  point.  The  ability  to  do  this  has  developed  very 
important  business  houses,  and  has  largely  controlled  busi- 
ness methods  in  some  sections  of  the  country,  but  it  no  longer 
exists  when  the  fourth  section  has  been  literally  applied.  The 
rate  from  the  initial  point  to  the  given  city — as,  for  example, 
from  Baltimore  or  Philadelphia  to  Danville,  Ya. — added  to 
the  rate  from  that  point  to  smaller  points  beyond,  will  then 
be  more  than  the  through'  rates  from  the  initial  point  to  the 
latter  places,  and  at  the  same  time  the  rate  to  the  given  city 
will  be  as  great  or  greater  than  the  rates  to  the  intermediate 
points  on  the  same  line  ;  and  the  natural  effect  is  to  depress 
the  wholesale  business  at  all  such  points  and  to  throw  the 
trade  into  the  hands  of  metropolitan  dealers.  This  fact  is 
clearly  seen  in  some  of  the  cases  now  pending  before  the 
Commission.  There  are  compensations  for  all  such  inci- 
dental injuries,  and  the  question  involved  being  one  of  leg- 
islative policy,  the  Commission  deems  it  sufficient  to  state 
the  facts  as  they  exist,  without  comment  upon  them. 

The  Commission,  on  October  20,  caused  a  circular  letter  to 
be  sent  to  the  various  carriers  subject  to  the  provisions  of 
the  Act  throughout  the  United  States,  inquiring  concerning 
the  practical  application  of  the  fourth  section  in  making  the 
tariffs  in  use  upon  the  lines  of  each  respectively.  This  cir- 
cular has  been  very  generally  answered,  and  the  replies  give 
full  information  in  respect  to  the  manner  in  which  the  pro- 
visions of  the  "long  and  short  haul"  clause  are  now  being 
observed  by  the  carriers.  A  very  large  number  of  railroad 
companies,  lines,  and  systems,  answer  unequivocally  that 
there  are  no  points  upon  their  respective  lines  to  or  from 
which  interstate  rates  for  passengers  or  freight  are  greater 
than  to  or  from  more  distant  points  in  the  same  direction 
over  the  same  line.  Others,  slightly  misapprehending  the 
inquiry  made,  state  that  do  such  instances  exist  upon  their 
own  roads,  but  that  joint  tariffs  are  made  by  them  to  points 
upon  other  roads  where  variations  from  the  rule  exist,  Still 
others  state  the  points  upon  their  lines  which  are  exception- 
ally treated,  and  give  the  reasons  which  are  claimed  to  justify 
them  in  the  rates  made. 
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The  statements  and  explanations  of  the  different  companies 
so  far  as  they  are  other  than  a  simple  negative  reply,  present 
the  situation  so  clearly  and  directly,  from  the  standpoint  of 
the  carriers,  and  show  so  distinctly  the  various  circumstances 
and  conditions  found  in  different  parts  of  the  country  which 
are  claimed  by  them  to  affect  their  traffic  to  an  extent  war- 
ranting a  departure  from  the  letter  of  the  statutory  rule, 
that  the  Commission  has  determined  to  lay  the  entire  series 
before  Congress  as  an  appendix  to  this  report.  This 
appendix,  which  is  marked  E,  contains  the  following  docu- 
ments : — 

I.  Circular  letter  to  carriers  of  October  20,  1887. 

II.  List  of  carriers  which  reply  that  they  do  not  make 
interstate  rates  where  a  greater  sum  is  charged  for  a  shorter 
than  for  a  longer  distance  in  the  same  direction  over  the 
same  line,  to  or  from  any  point  on  their  respective  roads. 

III.  Letters  and  documents  from  carriers  which  accepted 
the  invitation  of  the  Commission  to  make  a  statement  con- 
cerning the  circumstances  and  conditions  of  traffic  which 
they  claimed  made  their  case  exceptional. 

Reviewing  railway  operations  during  the  period  which  has 
elapsed  since  the  Act  took  effect,  the  Commission  feels  war- 
ranted in  saying  that  while  less  has  been  done  in  the  direc- 
tion of  bringing  the  freight  tariffs  into  conformity  with  the 
general  rule  prescribed  by  the  fourth  section  than  some  per- 
sons perhaps  expected,  there  has  nevertheless  been  a  grati- 
fying advance  in  that  direction,  and  there  is  every  reason  to 
believe  that  this  will  continue.  That  substantial  benefits 
will  flow  from  making  the  rule  as  general  as  shall  be  found 
practicable  cannot  be  doubted ;  and  even  when  the  circum- 
stances and  conditions  of  long  and  short-haul  traffic  are  dis- 
similar, the  desirability  of  avoiding  any  considerable  dispar- 
ity in  the  charges  is  great  and  obvious.  So  far,  therefore,  and 
so  fast  as  business  prudence  and  a  proper  regard  to  the  inter- 
ests of  the  communities  which  would  be  disturbed  and  injured 
by  precipitate  changes  will  admit  of  its  being  done,  such  rail- 
road companies  as  do  not  now  conform  to  the  statutory  rule 
should  make  their  rates  on  these  two  classes  of  traffic  more 
obviously  just  and  more  proportional  than  they  have  hitherto 
been  or  now  are. 
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THE   FILING   AND   PUBLICATION   OF   TARIFFS. 

In  addition  to  the  publication  of  the  freight  and  passenger 
tariffs,  each  carrier  is  also  required  to  file  with  the  Commis- 
sion copies  of  its  schedules  of  rates,  fares,  and  charges,  and 
promptly  to  notify  the  Commission  of  all  changes  made  in 
the  same  ;  also  to  file  with  the  Commission  copies  of  all 
contracts,  agreements,  or  arrangements  with  other  carriers  in 
relation  to  any  traffic  affected  by  the  provisions  of  the  Act  to 
which  it  may  be  a  party.  And  in  cases  where  passengers 
and  freight  pass  over  continuous  lines  or  routes  operated  by 
more  than  one  common  carrier,  and  the  several  common 
carriers  operating  such  lines  or  routes  establish  joint  tariffs 
of  rates,  or  fares,  or  charges  for  such  continuous  lines  or 
routes,  copies  of  the  same  are  in  like  manner  required  to  be 
filed,  and  the  Commission  is  empowered  to  require  their 
publication  in  so  far  as  it  shall  be  found  practicable,  and  to 
determine  the  measure  of  publicity  to  be  given  to  such  rates, 
fares,  and  charges.  With  these  provisions  there  has  been 
general,  but -not  in  all  cases  satisfactory,  compliance  on  the 
part  of  the  carriers;  and  the  Commission,  acting  under  the 
discretionary  authority  conferred  upon  it  to  require  the  pub- 
lication of  joint  tariffs,  has  made  order  for  their  publication 
in  all  cases  where  the  joint  tariff  is  competitive  to  that  which 
is  taken  by  a  single  line  between  the  same  points  ;  the  publi- 
cation under  such  circumstances  being  important  to  the 
interests  of  fair  and  open  competition. 

But  though  the  carriers  make  and  file  their  tariffs  as  re- 
quired by  the  Act,  there  is  no  general  uniformity  to  the  tariffs 
or  to  the  classifications,  either  in  form  or  in  general  method 
of  preparation.  This  is  unfortunate  for  several  reasons,  but 
especially  because  the  public,  who  have  to  deal  with  many 
carriers,  arc.  likely  to  be  confused  between  the  different 
methods  of  giving  information,  and  possibly  to  be  misled  in 
some  cases.  The  difficulty  of  making  use  of  them  for  the 
purposes  of  tin-  Commission  is  also  greatly  enhanced  by  the 
want  of  uniformity,  and  the  Commission  would  be  very  glad 
to  correct  it  if  that  were  possible.  The  tunc  of  assistants 
which  the  appropriation  made  by  the  Act  enabled  the  Cow" 
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mission  to  engage  is  so  small  that  any  steps  in  this  direction 
have  up  to  this  time  been  quite  out  of  the  question.  Some 
idea  of  the  labor  devolved  upon  this  clerical  force  may  be 
formed  when  it  is  known  that  as  near  as  can  now  be  estimated 
one  hundred  and  ten  thousand  books,  papers,  and  documents, 
showing  rates,  fares,  and  charges  for  transportation,  and 
contracts,  agreements,  or  arrangements  between  carriers  in 
relation  to  interstate  traffic,  have  been  filed  in  the  office  of 
the  Commission,  all  of  which  required  appropriate  classifi- 
cation and  systematic  arrangement.  It  has  been  quite  im- 
possible to  do  more  with  these  than  to  acknowledge  the  re- 
ceipt, classify,  and  index  them,  and  put  them  in  order  for 
ref<  rence.  The  organization  of  a  general  system  upon  which 
they  might  most  usefully  be  made  has  not  been  attempted  ; 
nor  even  any  systematic  investigation  of  their  contents 
for  the  purpose  of  observing  to  what  extent  the  provisions 
of  the  Act  to  regulate  commerce  is  complied  with  in  their 
preparation. 

This  latter  duty  seems  to  be  clearly  contemplated  by  the 
Act.  The  Commission  has  felt  it  to  be  its  duty  not  to  exceed 
in  its  expenditures  the  appropriation  made,  unless  compel- 
led by  a  necessity  that  should  be  plainly  imperative  ;  and. 
steps,  however  desirable,  that  required  to  give  them  effect, 
more  clerical  force  than  the  appropriation  would  enable  it  to 
secure  have  therefore  been  postponed.  Should  it  be  within 
the  ]fbwer  of  the  Commission  at  any  time  hereafter  to  deal 
with  the  subject  effectively,  it  will  endeavor  to  do  so. 

It  is  within  the  knowledge  of  the  Commission  that  some 
carriers  have  been  advised  by  their  counsel  that  the  prohibi- 
tion in  the  Act  against  an  increase  of  rates  except  on  ten  days' 
notification  does  not  apply  to  joint  rates.  The  Commission 
does  not  admit  this  advice  to  be  sound  ;  but  in  case  the  Act 
should  be  amended,  it  is  believed  the  prohibition  should  in 
clear  terms  be  made  to  extend  to  joint  rates. 

GENERAL  SUPERVISION  OF  THE  CARRIERS  SUBJECT  TO  THE  ACT. 

It  is  provided  in  the  twelfth  section  of  the  Act — 

That  the  Commission  hereby  created  shall  have  authority  to  inquire  info 
the  management  of  the  business  of  ail  common  carriers  subject  to  the  pro- 


294  INTERSTATE   COMMERCE   COMMISSION   RETORTS. 

visions  of  this  act,  and  shall  keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted,  and  shall  have  the  right  to  obtain 
from  such  common  carriers  f ul]  and  complete  information  necessary  to  en- 
able the  Commission  to  perform  the  duties  and  carry  out  the  objects  for 
which  it  was  created ;  and  for  the  purposes  of  this  act  the  Commission  shall 
have  power  to  require  the  attendance  and  testimony  of  witnesses,  and  the 
production  of  all  books,  papers,  tariffs,  contracts,  agreements,  and  docu- 
ments relating  to  any  matter  under  investigation,  and  to  that  end  invoke 
the  aid  of  any  court  of  the  United  States  in  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of  books,  papers,  and  documents 
under  the  provisions  of  this  section. 

This  is  a  very  important  provision,  and  the  Commission 
will  no  cloubt  have  frequent  occasion  to  take  action  under  it. 
It  will  not  hesitate  to  do  so  in  any  case  in  which  a  mischief 
of  public  importance  is  thought  to  exist,  and  which  is  not 
likely  to  be  brought  to  its  attention  on  complaint  of  a  private 
prosecutor.  There  is  every  reason  to  believe,  however,  that 
some  of  the  most  serious  evils  which  were  notorious  in  the 
railway  service  before  the  passage  of  the  Act,  and  were  in 
the  legislative  mind  as  reasons  for  its  enactment,  have  now 
almost  ceased  to  exist.  One  of  these  was  the  giving  of 
special  and  secret  rebates.  These  were  exceedingly  common 
before  the  Act,  and  constituted  one  of  the  readiest  means  of 
making  unjust  discrimination.  No  provision  in  the  Act  to 
regulate  commerce  is  more  important  than  that  which  forbids 
them.  But  among  all  the  complaints  made  to  the  Commis- 
sion not  one  has  charged  a  specific  act  in  violation  of  this 
provision,  and  where  a  disregard  of  it  has  been  suggested  it 
Las  been  by  way  of  general  charge  and  as  an  expression  of 
suspicion  only. 

In  the  litigated  cases  which  have  come  before  the  Com- 
mission involving  an  examination  into  railroad  practices  at 
important  centers,  there  has  been  entire  agreement  in  the 
proofs  that  special  rates  to  individuals  and  secret  rebates 
were  no  longer  made  ;  a  single  exceptional  instance  only  has 
come  out  in  the  proofs.  Their  condemnation  by  the  law  and 
the  provision  made  for  their  detection  and  punishment  have 
brought  about  this  result.  Further  evidence  in  the  same  di- 
rection is  furnished  by  the  complaints  of  those  who  formerly 
them  that  i\\<-  Law  injuriously  affects  their  business;  hut 
e  complaints,  which  are  aimed  at  the  justice  and  equity 
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of  the  law,  the  public  may  bear  with  equanimity,  satisfied 
that  in  this  particular  at  least  substantial  benefit  has  come 
from  its  enactment. 

Complaints  of  unjust  discrimination  and  the  giving  of  un- 
due and  unreasonable  preferences  by  the  open  rates  are  still 
frequent,  and  it  is  not  to  be  denied  that  in  the  existing  tar- 
iffs there  are  many  rates  which,  as  compared  with  others 
made  by  the  same  carriers,  seem  to  be  unfair  and  oppres- 
sive. But  even  as  regards  this  species  of  injustice  the  good, 
effects  of  the  law  are  manifest.  For  whereas  formerly  the 
carriers  made  discriminations  at  pleasure,  and  gave  prefer- 
ences for  which  their  own  interest  or  convenience  was  deem- 
ed sufficient  reason,  the  discriminations  or  preferences  which 
are  now  complained  of  are  such  as  the  carriers  under- 
stand they  may  be  called  upon  to  defend,  and  they  are  aware 
that  the  defense,  to  be  successful,  must  be  based  on  grounds 
of  substantial  justice,  or  at  least  on  grounds  not  palpably  ■un- 
tenable. This-  necessity  for  defending  the  discriminations 
made  may  be  expected  to  reduce  very  considerably  their 
number,  and  has  already  done  much  toward  bringing  about 
more  just  proportions  in  the  classification  and  rating  of  prop- 
erty transported. 

In  the  performance  of  its  duty  of  supervision,  the  Com- 
mission has  found  it  necessary  to  conduct  a  very  extended 
and  voluminous  correspondence,  which  could  not  be  present- 
ed in  this  place  even,  in  abstracts.  A  few  letters  from  the 
Commission  which  laid  down  rules,  or  were  of  more  than 
individual  importance,  are,  however,  given  in  an  appendix 
hereto  marked  C.  In  connection  with  these  letters,  atten- 
tion is  called  to  the  decision  made  by  the  Commission  in  the 
case  of  The  Vermont  State  Grange  v.  The  Boston  &  Lowell 
Railroad  Company,  et  al.,  that  the  railroads  who  unite  in 
fast  freight  lines  are  responsible  for  their  rates,  and  bound 
to  see  that  the  tariffs  are  properly  filed. 

COMPLAINTS   TO   AND   ADJUDICATIONS   BY    THE   COMMISSION. 

The  ninth  section  of  the  Act  provides  that  "  any  person  or 
persons  claiming-  to  be  damaged  by  any  common  carrier  sub- 
ject to  the  provisions  of  this    Act,  may  either  make    com- 
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plaint  to  tlie  Commission,  or  may  bring  suit  in  liis  or  her  own 
behalf  for  the  recovery  of  the  damages  "  in  a  Federal  Court. 
The  thirteenth  section  is  : 

That  any  person,  firm,  corporation,  or  association,  or  any  mercantile, 
agricultural,  or  manufacturing  society,  or  any  body-politic,  or  municipal 
organization  complaining  of  anything  done  or  omitted  to  be  done  by  any 
common  carrier  subject  to  the  provisions  of  this  act,  in  contravention  of  the 
provisions  thereof,  may  apply  to  said  Commission  by  petition,  which  shall 
briefly  state  the  facts ;  whereupon  a  statement  of  the  charges  thus  made 
shall  be  forwarded  by  the  Commission  to  such  common  carrier,  who  shall 
be  called  upon  to  satisfy  the  complaint  or  to  answer  the  same  in  writing 
within  a  reasonable  time,  to  be  specified  by  the  Commission.  If  such  com- 
mon carrier,  within  the  time  specified,  shall  make  reparation  for  the  injury 
alleged  to  have  been  done,  said  carrier  shall  be  relieved  of  liability  to  the 
complainant  only  for  the  particular  violation  of  law  thus  complained  of.  If 
such  carrier  shall  not  satisfy  the  complaint  within  the  time"  specified,  or 
there  shall  appear  to  be  any  reasonable  ground  for  investigating  said  com- 
plaint, it  shall  be  the  duty  of  the  Commission  to  investigate  the  matters  com- 
plained of  in  such  manner  and  by  such  means  as  it  shall  deem  proper. 

Said  Commission  shall  in  like  manner  investigate  any  complaint  forward- 
ed by  the  railroad  commsisioner  or  railroad  com  mis -ion  of  any  State  Or  Ter- 
ritory, at  the  request  of  such  commissioner  or  commission,  and  may  insti- 
tute any  inquiry  on  its  own  motion  in  the  same  manner  and  to  the  same  ef- 
fect as  though  complaint  had  been  made. 

No  complaint  shall  at  any  time  be  dismissed  because  of  the  absence  of  di- 
rect damage  to  the  complainant. 

The  complaints  made  to  the  Commission  have  been  very 
numerous,  ami  in  many  cases  the  complainants  have  appear- 
ed to  suppose  that  the  Commission  could  interpose  and  cor- 
rect at  once  an  alleged  evil  on  an  exparte  statement  of  its 
existence.  In  other  cases  the  statement  of  facts  has  been 
ho  def<  ctive  that  no  opinion  could  be  formed  whether  or  not 
a  real  grievance  existed.  In  no  case  has  the  Commission  de- 
clined to  give  attention  to  a  complaint  because  of  its  being 
informal  or  imperfectly  presented,  but  when  not  in  shape  Tor 
its  action,  i:'  the  Pacts  indicated  a  probable  grievance,  it  has 
opened  correspondence  with  the  carrier  with  a,  view  to  re- 
dress, [n  the  majority  of  cases  the  correspondence  has  re- 
sulted in  Lctory  arrangement.  Either  the  complainant 
lias  been  found  to  be  mistaken  in  Ids  farts,  or  if  wronged  it 
,  h  the  carelessness  or  mistake  of  an  agent 
v/l:i-  ^rrier  readily  corrected,  or  if  the  Eacts  presented 
■  me  of  opinion!  the  parties,  when  brought 
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into  communication,  succeeded  in  finding  some  basis  for 
settlement  without  further  intervention.  This  method  of 
disposing  of  complaints  is  believed  by  the  Commission  to  be 
more  useful  than  any  other,  because  its  tendency  is  towards 
the  establishment  of  desirable  relations  between  the  carriers 
and  those  who  must  be  their  customers  ;  but  when  such  a 
disposition  of  a  case  proves  to  be  impracticable,  the  com- 
plainant, if  he  desires  it,  is  given  the  necessary  directions 
for  putting  his  complaint  in  form  for  an  adjudication. 
It  is  provided  by  the  fourteenth  section  of  the  Act — 

Tbat  whenever  an  investigation  shall  bo  made  by  i  ion,  it 

snail  be  its  duty  to  make  a  report  in  writing  in  respect  which  shall 

include  the  findings  of  fact  upon  which  the  <  onclusions  of  lie  (  ommission 
are  based,  together  with  its  recommendation  as  to  what  repara  ion  if  any, 
should  be  made  by  the  common  carrier  to  any  party  or  j  ;;•  ties  who  may  be 
found  to  have  been  injured ;  and  such  findings  so  made  shall  thereafter,  in 
all  judicial  proceedings,  be  deemed  prima  facu  evidence  as  to  each  and 
every  fact  found. 

And  by  the  fifteenth — 

That  if  in  any  case  in  which  an  investigation  shall  be  made  by  said  Com- 
mission hVshall  be  made  to  appear  to  the  satisfaction  o'  tb  i  (ommission, 
either  by  the  testimony  of  witnesses  or  other  evidence,  thai  anything  has 
been  done  or  ommitted  to  be  done  in  violation  of  the  pro  isions  of  this  act, 
or  of  any  law  cognizable  by  said  Commission,  by  any  common  carrier,  or 
that  any  injury  or  damage  has  been  sustained  by  the  party  or  p*  rties  complain- 
ing, or  by  other  parties  aggrieved  in  consequ<  nee  of  any  such  violation,  it 
shall  bo  the  duty  of  the  Commission  to  forthwith  cause  a  copj  of  its  report 
in  respect  thereto  to  be  delivered  to  such  common  carrier,  together  with  a 
notice  to  said  common  carrier  to  cease  and  desist  from  such  violation,  or  to 
make  reparation  for  the  injury  so  found  to  have  been  done,  or  both,  within 
no.  to  be  specified  by  the  Commission:  within  the 

time  specified,  it  shall  be  made  to  appear  to  the  Commission  that  such  com- 
mon carrier  has  ceased  from  such  violation  of  law,  and  has  made  reparation 
for  the  injury  found  to  have  been  done,  in  compliance  with  the  report  and 
notice  of  the  Commission,  or  to  the  satisfaction  of  the  party  complaining,  a 
statement  to  that  effect  shall  be  entered  of  record  by  the  Commission,  and 
the  said  common  carrier  shall  thereupon  be  relieved  from  further  liability 
or  penalty  for  such  particular  violation  of  law. 

Reparation  for  wrongs. — In  none  of  the  cases  so  far  decided 
by  the  Commission  has  it  felt  called  upon  to  order  reparation 
to  *be  made  for  past  injury.  Most  of  the  cases  were  such  as 
to  present  no  case  for  reparation — they  looked  only  to  the 
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establishment  of  a  rule  for  the  future.  Some  complaints, 
however,  were  evidently  made  in  the  expectation  that  the 
Commission  might  proceed  to  give  damages  upon  a  grievance 
that  would  support  an  action  on  the  common-law  side  of  the 
Federal  court.  The  Commission,  when  such  complaints  have 
been  brought  to  a  hearing,  has  not  discovered  in  the  statute 
a  purpose  to  confer  upon  it  the  general  power  to  award  dam- 
ages in  the  cases  of  which  it  may  take  cognizance.  The  fail- 
ure to  provide  in  terms  for  a  judgment  ana  execution  is 
strong  negative  testimony  against  such  a  purpose  ;  but  what 
is  perhaps  more  conclusive  is  that  the  Act  must  be  so  con- 
strued as  to  harmonize  with  the  seventh  amendment  to  the 
Federal  Constitution,  which  preserves  the  right  of  trial  by 
jury  in  common-law  suits. 

It  is  believed  to  be  unquestionable  that  parties  can  not  be 
deprived  of  this  right  through  conferring  authority  to  award 
reparation  upon  a  tribunal  that  sits  without  a  jury  as  assist- 
ant ;  and  that  therefore  any  determination  that  reparation 
should  be  made,  in  a  case  in  which  a  suit  at  law  might  have 
been  maintained,  can  not  be  made  absolutely  binding  and 
enforceable  against  the  defendant  in  the  form  of  a  judgment; 
but  that  under  the  statute  it  will  put  the  defendant  to  elec- 
tion, either  to  satisfy  the  complainant,  in  which  case  he  will 
be  relieved  from  further  liability  or  penalty,  or,  on  the  other 
hand,  to  take  the  risks  of  proceedings  in  a  Federal  court  to 
recover  damages  or  penalty,  or  both,  in  which  ease  the  find- 
ing of  the  Commission  would  be  prima  facie  evidence  of  the 
facts  recited  in  it. 

Abstracts  of  the  decisions  made  by  the  Commission  in  the 
cases  litigated  before  it,  and  which  up  to  this  time  it  has  been 
enabled  to  decide,  are  given  in  an  appendix  hereto,  marked  B. 
A  brief  statement  is  also  made  of  the  proceedings  in  all  the 
l>«  /nil  by  forma]  complaint,  whether  already  disposed 
of  i  :•     ' :!|   pending. 

In  every  case  in  which  the  Commission  made  an  order 
carrier  complained  of,  the  carrier  has  filed  qo- 
»lia  ace, 

In  th<  of  fche  hearings  before  the  Commission  a. 

.  i  ,  U.  imc  baa  been  taken,  which  will  remain  on 
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file  in  the  office  for  reference  or  for  any  future  use  for  which 
there  may  be  occasion. 

PROCEEDINGS   BEFORE   THE   COMMISSION. 

It  has  been  deemed  exceedingly  desireable  that  proceed- 
ings before  the  Commission  on  complaints  against  carriers 
should  be  made  as  informal  as  should  be  consistent  with 
order  and  regularity,  and  that  dilatory  action  of  every  nature 
should  be  discouraged.  The  rules  of  procedure,  therefore, 
which  were  early  adopted  and  put  in  force  made  no  other 
requirement  for  a  complaint  than  that  it  should  bo  in  the 
form  of  a  verified  petition  and  set  forth  the  facts  which  con- 
stitute the  grievance  complained  of.  When  such  a  statement 
has  appeared,  however  informally  made,  the  petition  has 
been  accepted  and  an  answer  called  for.  Demurrers  or  mo- 
tions to  dismiss  have  not  been  favored,  unless  the  case  was 
such  that  the  whole  merits  would  thereby  be  presented;  but 
the  defendant  has  been  expected  to  disclose  its  defense  by 
answer,  so  that  one  hearing  may  be  sufficient  for  the  final 
disposition  of  the  case. 

By  this  method  of  proceedure  technicalities  are  discarded, 
the  complaints  and  the  answers  to  them  are  treated  as  pre- 
senting business  controversies  with  the  parties,  if  they  elect 
s<>  to  do,  can  manage  for  themselves.  This  they  may  do  with- 
out being  placed  at  disadvantage  by  the  want  of  legal  learn- 
ing, unless  the  case  is  such  as  to  depend  rather  upon  the  law 
than  upon  disputed  questions  of  fact,  which  many  of  them  do 
not.  When  parties  have  managed  their  own  cases  the  taking 
of  testimony  has  been  somewhat  informal  also,  and  the  Com- 
mission has  given  its  aid  in  the  examination  of  the  witnesses 
produced,  in  order  that  the  whole  truth  bearing  on  the 
natter  in  controversy  might  as  far  as  possible  be  brought 
out  and  made  plain.  It  is  a  pleasure  to  note  that  in  this  in- 
formal mode  of  procedure  the  parties  have  in  general  most 
heartily  co-operated,  and  that  they  have  been  very  liberal  in 
agreeing  upon  the  facts  when  it  was  practicable  to  do  so, 
thereby  materially  shortening  the  hearings  and  making  them 
assume  more  the  form  of  amicable  contentions. 

A  copy  of  the  rules  of  procedure  adopted  by  the  Commis- 
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*  sion  under  the  seventeenth  section  of  the  Act   is  hereto  ap- 
pended, marked  D. 


The  Act  provides  for  compulsory  process  to  bring  wit- 
nesses before  the  Commission,  and  that  when  summoned 
they  shall  be  paid  for  their  attendance.  It  requires  the  prin- 
cipal office  of  the  Commission  to  be  at  the  national  capital, 
and  apparently  contemplates  that  its  sittings  shall  in  general 
be  there  held.  It  provides,  however,  in  the  nineteenth  sec- 
tion that — 

Whei  onvenience  of  the  public  or  of  the  parties  may  be  promot- 

ed or  d  lay  i.r  expens  )  prevented  thereby,  the  Commission  may  hold  special 
[  nited  States.  It  may,  by  one  or  more  of  the 
Conirai  prosecute  any  inquiry  necessary  to  its  duties  in  any  part  of 

the  Uni  is,  into  any  mutter  or  question  of  fact   pertaining  to  the 

business  of  any  commo  i  carrier 'subject  to  the  provisions  of  this  act. 

The  Commission  understands  that  witnesses  produced  by 
parties  to  controversies  are  to  be  paid  b}r  the  parties  produc- 
ing them.  This  in  some  cases,  where  they  must  come  long 
distau  ■  3,  is  a  great  burden,  especially  in  view  of  the  fact 
that  the  Commission  is  not  given  authority  to  tax  costs  or 
even  to  impose  the  costs  of  the  hearing  upon  the  defeated 
party;  and  the  Commission  has  endeavored  to  obviate  it, 
first  by  inducing  the  parties,  as  far  as  possible,  to  stipulate 
the  fa  td  next  by  providing  for  the  taking  of  the  testi- 

mony >y  deposition,  after  the  manner  in  which  it  is  taken  in 
the  Federal  courts.  Where,  however,  a  great  number  of  wit- 
nesses ate  to  be  examined,  it  has  been  deemed  advisable  to 
hold  Lons  near  where  the   transactions   which   are  to 

be  inquired  into  have  taken  place,  not  only  because  this 
eours  I  iast   expensive    to   the    parties,  but   because  in 

that  v  ty  the  re  more  likely  to  be  completely  brought 

out. 

[n  so    o  case *  this  course  is  almost  a   necessity.     The  na- 
|  bions  involved  is  such  that  fchey  concern  large 

Becti  ountry  quite  as  much  as  the}  do  the  parlies 

com]  and  defendant,  and  the  <  ase  ought  fco  be  so  con- 

duct, an}  citiz  a   whose  interest  may  be  affected  can 

;  Qown.     A  complainant  is  often  only  a  repre- 
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sentative  of  many  interests  or  of  a  considerable  district  of  • 
country,   but  he   may  be  a  self-chosen  representative,  and 
those  for  whom  a  decision   of  his  case  will  constitute  a  pre- 
cedent ought  not  to  be  concluded  without  a  heari 

On  the  other  hand,  a  railroad  company  may  be  rather  a 
nominal  than  a  real  defendant;  the  rate,  the  classification, 
or  the  practice  complained  of  may  concern  some  class  of  its 
customers  who  approve  of  and  defend  it  more  fc]  it  does 
the  railroad  company  itself,  and  the  company  might  be  en- 
tirely willing  to  make  the  change  demanded  but  for  the  fact 
that  its  doing  so  would   bring   forward  a   :  '   com- 

plainants. Where  thus  the  real  controversy  is  between  dif- 
ferent interests  or  different  cl  be  carrier's  customers, 
the  propriety  of  giving  to  both  the  real  parties  a  hearing  is 
obvious,  but  to  make  this  the  most  useful  and  satisfactory  it 
may  be  necessary  to  go  for  the  purpose  to  the  part  of  the 
country  that  is  especially  concerned  in  the  controversy. 

There  are  some  questions  also  which  from  their  nature  are 
such  that  they  can  be  best  investigated  where  the  business 
they  concern  is,  or  where  the  transactions  have  taken  place 
out  of  which  they   arise.      Im  I    with  this   belief  tho 

Commission  has  held  sittings  in  several  Southern  States,  and 
also  in  Vermont,  Minnesota,,  and  Illinois,  and  sonic  of  the 
cases  now  pending  might  no  doubt  best  be  heard  at  still 
more  distant  points,  but  the  appropriation  at  the  service  of 
the  Commission  has  not  warranted  incurring  the  necessary 
expenditures.  It  seems  very  certain,  however,  that  the  best 
results  can  not  be  attained  through  sessions  held  altogether 
at   the  national  capital. 

ANNUAL    REPORTS    PROM    CARRIERS. 

The  twentieth  section  of  the  Act  provides — 

That  the  Commission  is  hereby  authorized  to  require  annual  reports  from 
all  eommon  carriers  subject  to  the  provisions  of  this  act,  to  fix  the  time  and 
prescribe  the  manner  in  which  such  reports  shall  be  made,  and  to  require 
from  such  carriers  specific  answers  to  all  questions  upon  which  the  Commis- 
sion may  need  information.  Such  annual  reports  shall  show  in  detail  the 
amount  of  capital  stock  issued,  the  amounts  paid  therefor,  and  the  manner 
of  payment  for  the  same  ;  the  dividends  paid,  the  surplus  fund,  if  any,  and 
the  number  of  stockholders ;  the  funded  and  floating  debts  and  the  interest 
paid  thereon ;  the  cost  and  value  of  the  carrier's  property,  franchises  and 
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equipment;  the  number  of  employees  and  the  salaries  paid  each  class  ;  the 
amounts  expended  for  improvements  each  year,  how  expended,  and  the  char- 
acter of  such  improvements ;  the  earnings  and  receipts  from  each  branch  of 
business  and  from  all  sources  ;  the  operating  and  other  expenses  ;  the  bal- 
ance of  profit  and  loss,  and  a  complete  exhibit  of  the  financial  operations  of 
the  carriers  each  year,  including  an  annual  balance  sheet.  Such  reports 
shall  also  contain  such  information  in  relation  to  rales  or  regulations  con- 
cerning fares,  or  freights,  or  agreements,  arrangements,  or  contracts  with 
other  common  carriers,  as  the  Commission  may  require  ;  and  the  said  Com- 
mission may,  within  its  discretion,  for  the  purpose  of  enabling  it  better  to 
carry  out  the  purposes  of  this  act,  prescribe  (if  in  the  opinion  of  the  Com- 
mission it  is  practicable  to  prescribe  such  uniformity  and  methods  of  keep- 
ing accounts)  a  period  of  time  within  which  all  common  carriers  subject  to 
the  provisions  of  this  act  shall  have,  as  near  as  may  be,  a  uniform  system 
of  accounts,  and  the  manner  in  which  such  accounts  shall  be  kept. 

In  deciding  upon  the  form  and  requisites  of  this  report, 
so  far  as  it  was  in  the  discretion  of  the  Commission  to  do  so, 
three  points  have  been  had  especially  in  view :  First,  to  make 
it  as  concise  as  possible  consistent  with  the  information  to 
he  furnished  ;  second,  to  bring  it  as  nearly  as  possible  into 
conformity  with  the  best  forms  now  required  in  the  reports 
called  for  by  State  laws  or  State  commissions;  third,  to  have 
the  report  made  as  late  in  the  year  as  possible,  and  still 
leave  time  for  tabulating  and  condensing  the  information 
furnished  in  the  annual  report  to  be  made  by  the  Commission. 
The  date  finally  fixed  upon  as  that  to  which  the  reports  of 
carriers  should  relate  is  .June  30,  which  is  now  the  date  pre- 
scribed for  like  reports  in  a  number  of  the  States  ;  and  it  is 
hoped  that  without  much  delay  uniformity  may  be  brought 
about  in  the  reports  required  under  both  Federal  and  State 
laws,  so  that  all  may  relate  to  the  same  time  and  involve 
no  diffeient  methods  of  book-keeping  for  their  preparation. 

In  deciding  upon  a  form  the  Commission  has  invited  and 
been  aided  by  suggestions  from  State  railroad  commissions, 
and  also  IVom  auditors  of  railroad  companies. 

■-,!!■  •'.tiox   OF    PASSENGERS    AND    FREIGHT. 

Cla8tifaation  of  Freight.  A  number  of  the  complaints 
mad<  ;  railway  companies  have  related  to  the  classifi- 

cation of  fr<  ight.  Some  of  these  have  sprung  from  the  fact 
thai  classifications  are  not  alike  in  different  sections  of  the 
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country,  and  parties  who  Lave  shipped  freight  under  one 
classification  into  a  section  where  a  different  classification 
prevails  have  found  the  charges  against  them  not  the  same 
as  they  had  reason  to  expect.  The  ground  of  others  has 
been  that  the  classification  in  its  effect  upon  rates  worked  an 
unjust  discrimination  between  shippers  or  between  different 
classes  of  freights. 

It  is  greatly  to  be  regretted  that  the  same  classification  is 
not  adopted  by  the  carriers  by  rail  in  all  sections  of  the 
country.  The  desirability  of  uniformity  is  so  great,  that  the 
suggestion  is  frequently  heard  that  national  legislation  should 
provide  for  and  compel  it.  If  such  legislation  should  be 
adopted  it  would  be  necessary  to  empower  some  tribunal  to 
make  the  classification,  and  the  difficulties  which  would  at- 
tend the  making  would  be  very  great.  Relative  rates  would 
be  involved  in  it,  for  classification  is  the  foundation  of  all 
rate-making.  It  was  very  early  in  the  history  of  railroads 
perceived  that  if  these  agencies  of  commerce  were  to  accom- 
plish the  greatest  practicable  good,  the  charges  for  the 
transportation  of  different  articles  of  freight  could  not  be 
apportioned  among  such  articles  hj  reference  to  the  cost  of 
transporting  them  severally;  for  this,  if  the  apportionment  of 
cost  were  possible,  would  restrict  within  very  narrow  limits 
the  commerce  in  articles  whose  bulk  or  weight  was  large  as 
compared  with  their  value. 

On  the  system  of  apportioning  the  charges  strictly  to  the 
cost,  some  kinds  of  commerce  which  have  been  very  useful 
to  the  country,  and  have  tended  greatly  to  bring  its  different 
sections  into  more  intimate  business  and  social  relations, 
could  never  have  grown  to  any  considerable  magnitude,  and 
in  some  cases  could  not  have  existed  at  all,  for  tlge  simple 
reason  that  the  value  at  the  place  of  delivery  would  not  equal 
the  purchase  price  with  the  transportation  added.  The 
traffic  would  thus  be  precluded,  because  the  charge  for  car- 
riage would  be  greater  than  it  could  bear.  On  the  other 
hand,  the  rates  for  the  carriage  of  articles  which  within 
small  bulk  or  weight  concentrate  great  value  would  on  that 
svstem  of  making  them  be  absurdly  low;  low  when  compared 
to  the  value  of  the   articles,  and  perhaps  not  less  so  when 


304  INTEESTATE   COMMERCE   COMMISSION   REPORTS. 

the  comparison  was  with  the  value  of  the  services  in  trans- 
porting them. 

It  was,  therefore,  seen  not  to  be  unjuSfc  to  apportion  the 
whole  cost  of  service  among  all  the  articles  transported,  upon 
a  basis  that  should  consider  the  relative  value  of  the  service 
more  than  the  relative  cost  of  carriage.  Such  method  of 
apportionment  would  be  best  for  the  country,  because  it 
would  enlarge  commerce  and  extend  communication;  it 
would  be  best  for  the  railroads,  because  it  would  build  up  a 
large  business,  and  it  would  not  be  unjust  to  property 
owners,  who  would  thus  be  made  to  pay  in  some  proportion 
to  benefit  received.  Such  a  system  of  rate-making  would  in 
principle  approximate  taxation  ;  the  value  of  the  article  car- 
ried being  the  most  important  (dement  in  determining  what 
shall  be  paid  upon  it.  # 

.  Accordingly,  and  for  convenience  and  certainty  in  impos- 
ing charges,  freight  is  classified  ;  that  which  comes  in  one 
class  being    charged    a    higher  proportional    rate   than  that 
which  is  placed  in  another.    But  other  considerations  besides 
value   must  also  come  in  when   classification  is  to  be  made. 
Some  articles  are  perishable,  some  are   easily  broken,  some 
involve  other  special  risks  in   carriage,  some  are  bulky,  some 
sp<  cially  difficult  to  handle,  and   so  on.     Ail  these  are  con- 
siderations which  may  justly  affect  rates,  and  therefore  may 
be  taken  into  account  in  classification.     But  still  others  have 
been  found   potent.     Every  section  of  the    country   has   its 
peculiar  products  which  it  desires   to  market  as  widely  as 
possible,  and    is   not  unwilling   that  classification  should  be 
made  use  of  by  the  railroads  which   serve  it  as  a  means  of 
favoring «md  thus  extending  the  trade   in  local  production© \ 
favoring  them  by  giving  them  low  classification  and  thus  low 
rates,    and    discriminating    against   those    of  other   sections 
through  a  classification  which  rated  them  more  highly. 
It    has    been    in    1  he  power  of   every   railroad  to  have  a 
ufication   of  its   own;  bnj    \\\r   necessities   of  an   inter- 
i  "•  of  business  have  brought  about  agreements,  and  the 
ion-;  have  been  given  the  authority  to  make 
•  r  all  their  members.     Their  labors  in  this 

direction     have    lurii    extremely  important    and    useful  ;  they 
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have  been  steadily  reducing  the  number  of  different  classifi- 
cations in  the  country,  and  steadily  approaching  a  condition 
of  things  in  which  there  will  be  one  only.  But  in  these 
associations,  when  in  session  for  the  making  of  rates,  each 
railroad  official  has,  to  some  extent,  had  the  district  which 
was  served  by  his  road  behind  him  ;  he  has  felt  the  pressure 
of  the  interests  there,  and  contended  for  them  as  against  the 
interests  in  classification  represented  by  others,  not  only  be- 
cause it  was  desirable  that  the  road  should  favor  the  policy 
its  patrons  favored,  but  also  because  the  same  policy  was 
likely  to  be  beneficial  to  both. 

The  result  necessarily  is  that  a  classification  made  by  a 
railroad  association  represents  a  series  of  compromises,  to 
which  not  only  the  railroads  are  parties,  but  in  a  certain  sense 
business  interests  and  sections  of  country  also ;  these  in 
many  cases  being  admitted  by  their  representatives  to  the 
consultations  upon  a  subject  so  vitally  concerning  their  inter- 
ests, and  allowed  to  present  their  views.  This  contention  of 
interests  still  continues  to  go  on  in  the  meetings  and  confer- 
ences, but  with  a  steady  tendency  in  the  direction  of  one 
uniform  classification,  and  there  is  reason  to  hope  that  with- 
out much  further  delay  all  classifications  will  be  brought  into 
harmony.  If  any  other  tribunal  were  to  be  given  the 
authority  to  make  classification,  it  must,  if  it  would  exercise 
its  power  wisely,  proceed  in  much  the  same  way  ;  it  must  act 
deliberately,  give  all  interests  an  opportunity  to  be  heard, 
take  into  account  all  the  considerations  which  ought  to  bear 
npon  it ;  cost  of  service,  interest  of  sections,  equity  as 
between  industries  and  between  classes  of  persons,  and  so 
on  indefinitely. 

Whether,  therefore,  the  steady  tendency  in  the  direction 
of  one  uniform  classification  would  be  hastened  by  confer- 
ring the  power  to  make  one  on  a  national  commission  is  not 
entirely  certain.  The  work  if  taken  up  anew  would  be  one 
requiring  much  time  for  its  proper  performance  ;  it  would 
involve  a  careful  consideration  of  the  interests  peculiar  to 
different  sections  of  the  country,  and  a  close  study  of  the 
conditions  of  railroad  service  as  they  bear  upon  such  inte- 
rests.    But  these  conditions  change  from   month  to  month  ; 
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the  classification  can  not  be  permanently  the  same,  but  must 
be  subject  to  modification  on  the  same  grounds  on  which  it 
was  originally  made  ;  the  appeals  for  modification  would  be 
as  numerous  as  they  would  be  perplexing,  because  of  the 
diversity  of  reasons  on  which  they  would  be  grounded. 
Under  the  law  as  it  now  is  the  Commission  has  appellate 
powers  to  correct  any  unjust  classification,  and  it  will  keep 
in  view  the  desirability  of  general  uniformity  and  do  what 
it  properly  can  to  bring  about  that  result. 

Classification  of  Passengers.  —  The  classification  of  pas- 
sengers has  to  some  extent  been  a  subject  of  complaint 
to  the  Commission.  Some  carriers  as  a  rule  have  but 
one  rate  of  passenger  transportation,  and  but  one  class 
of  passengers,  except  as  they  may  be  carriers  of  emi- 
grants in  considerable  bodies,  and  they  then  have  emi- 
grant rates  which  are  lower  than  those  given  to  other  per- 
sons, and  the  emigrants  are  either  given  less  desirable  cars 
attached  to  the  regular  trains,  or  are  sent  on  trains  by  them- 
selves. Other  carriers  make  first  and  second  class  rates  by 
the  same  train,  the  difference  in  charge  having  some  regard 
to  difference  in  the  carriages  which  are  allotted  to  the  classes 
respectively.  In  some  sections  colored  persons  are  required 
to  take  separate  cars,  though  charged  the  same  rates  as 
others.  The  carriers  making  this  requirement  assume  to 
give  to  colored  persons  accommodations  equal  to  those  given 
to  white  people,  and  are  required  by  law  in  some  States  to 
do  so  ;  but  complaint  is  made  that  this  is  not  always  done. 

Then,  on  all  roads  of  any  considerable  length,  parlor  and 
sleeping  cars  are  run,  which  inmost  cases  are  owned  by  out- 
side corporations,  and  a  special  charge  made  by  the  owners 
for  scats  or  berths  in  them.  The  palace  and  sleeping  car 
corporations,  like  the  express  companies,  as  has  already 
been  said,  do  not  understand  that  they  come  within  the  con7 
u  mplatioD  <>!'  the  Act,  so  as  to  be  subject  to  its  provisions* 
but  the  persons  accommodated  by  fchem  must  also  hay* 
tickets  for  passage  from  the  railroad  companies,  ami  as  to 

,,    [fl  ,M)i.   doubted  Unit  the  same  Hllesof  uniformity  and 

impartiality  apply  as  in  other  eases. 

Previous  to  Hi-  passage    of  the   Act   it    was    customary   on 
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many  of  the  f  oads  of  the  country  to  give  reduced  rates  to 
the  class  of  persons  known  as  "  commercial  travelers,"  but 
this  was  made  illegal  by  the  provisions  in  the  Act  against 
unjust  discrimination  (1  Interstate  Commerce  Commission  Re- 
ports, p.  8.)  It  was  also  common  in  some  quarters  to  give  special 
rates  to  land  lookers,  explorers,  or  settlers,  who  were  supposed 
to  be  looking  for  or  establishing  new  homes  in  a  section  where 
their  purchase,  settlement,  or  improvement  would  benefit  the 
carrier  giving  them,  but  this  also  is  held  to  be  now  forbidden 
(1  Interstate  Commerce  Commission  Reports,  p.  208.)  The 
opinion  of  the  Commission  as  declared  in  these  cases  is  that, 
under  the  law,  it  is  no  longer  competent  for  the  carrier  to 
discriminate  among  passengers  enjoying  the  same  accommo- 
dations, by  means  of  any  special  classification  dependent 
upon  occupation  or  other  condition  or  circumstance  of  a 
personal  nature,  except  as  the  law  itself,  by  the  twenty-second 
section,  has  in  terms  authorized  it. 

VOLUNTARY   ASSOCIATION   OF   RAILROAD    MANAGERS. 

Nearly  every  railroad  in  its  origin  has  been  independent  of 
all  others,  and  in  the  early  history  of  such  roads  they  were 
commonly  provided  for  as  local  conveniences,  with  no  pre- 
vision of  the  great  highways  of  trade  and  communication 
which  they  have  since  become.  It  was  in  many  cases  thought 
to  be  important  that  a  road  should  be  kept  as  distinct  in  its 
business  from  all  others  as  possible,  and  at  their  termini  in 
some  instances  they  were  not  allowed  to  have  the  same 
freight  or  passenger  stations  with  other  ^oads,  lest  the  local 
draymen  and  hackmen  should  be  deprived  of  a  profitable  em- 
ployment. 

When  the  great  possibilities  of  railroad  service  came  to  be 
better  understood  these  primitive  notions  of  local  benefits 
gave  way  before  a  more  enlightened  public  sentiment,  and 
the  fact  was  recognized  that  the  public  interest  would  be 
best  subserved  by  making  the  connection  between  the  roads 
as  close  as  possible,  in  order  that  the  commerce  between 
different  sections  and  localities  might  go  on  steadily  and  un- 
interruptedly. The  railroad  companies  perceived  also  that 
their  interests  lay  in  the  same  direction,  and  they  not  only 


308  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

entered  into  close  business  relations  with  each  other,  but  in 
many  cases  formed  consolidations.  The  tendency  to  con- 
solidation excited  public  distrust,  being  looked  upon  as  a 
device  to  avoid  competition  and  to  deprive  the  public  of  the 
benefits  of  having  more  than  one  line  of  transportation  for 
the  same  traffic,  which,  in  some  cases,  had  been  the  chief  in- 
ducement to  the  building  of  particular  lines.  Laws  were 
therefore  passed  forbidding  consolidation  ;  but  these  were 
avoided  by  taking  leases  of  roads,  or  by  acquiring  a  control- 
ling interest  in  the  stock,  and  then  entering  into  permanent 
running  arrangements. 

But  it  sometimes  happened  that  the  managers  of  a  road 
deemed  it  for  its  interest  to  work  in  complete  independence, 
and  while  making  profit  out  of  the  local  conveniences  it 
supplied,  it  found  means  to  add  to  these  a  further  profit  from 
the  inconvenience  it  could  cause  to  the  business  of  other 
roads.  It  therefore  discriminated  between  other  roads  ;  it 
hindered  the  business  of  one  while  it  furnished  all  possible 
facilities  to  the  business  of  another  ;  and  this  it  was  enabled 
to  do  because  it  was  not  compellable  by  hiAv  to  make  joint 
running  arrangements  or  joint  tariffs  for  business  with  other 
roads.  Such  action  was  likely  to  incommode  the  public 
quite  as  much  as  it  did  the  road  which  was  discriminated 
against,  but  it  seemed  impossible  to  deal  with  it  adequately 
by  law.  To  make  railroads  of  the  greatest  possible  service 
to  the  country  contract  relations  would  be  essential,  because 
•  would  Deed  to  be  joint  tariffs,  joint  running  arrange- 
ments, ;in  interchange  of  cars,  and  a  giving  of  credit  to  a 
large  extent,  some  of  which  were  obviously  beyond  the  reach 
of  compulsory  legislation,  and  even  if  they  were  not,  could 
be  best  settled  and  all  the  incidents  and  qualifications  fixed 
by  the  voluntary  action  of  the  parties  in  control  of  the  roads 
respectively. 

igreemenl  upon  these  and  kindred  matters  became  there- 
fore a  settled  policy,  and  short  Lndependendent lines  of  road 
med  to  Lose  their  identity  and  to  become  parts  of  great 
trans  lines,  and  associations  were  formed  which  embraced) 
all  tic  managers  of  roads  in  a  State  or  section  of  the  country. 
To  these  associations  were  remitted  many  questions  of  com- 
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mon  interest,  including  such  as  are  above  referred  to.  Clas- 
siiication  was  also  confided  to  such  associations,  it  being  evi- 
dent that  differences  in  classification  were  serious  obstacles 
to  a  harmonious  and  satisfactory  interchange  oi'  traffic.  But 
what  perhaps  more  than  anything  else  influenced  the  forma- 
tion of  such  associations  and  the  conferring  upon  them  of 
large  authority,  was  the  liability  which  was  constantly  immi- 
nent, that  destructive  wars  of  rates  would  spring  up  be- 
a  competing  roads  to  the  serious  injury  of  the  parties 
and  the  general  disturbance  of  business. 

Pooling. — Accordingly,  one  of  the  chief  functions  of  such 
associations  has  been  the  fixing  of  rates  and  the  devising  of 
means  whereby  their  several  members  can  be  compelled  or 
induced  to  observe  the  rates  when  fixed.  And  in  devising 
these  means  the  chief  difficulty  was  encountered.  Agree- 
ments upon  rates  were  voluntary  arrangements  which  could 
be  departed  from  at  pleasure,  and  if  they  had  behind  them 
no  sanction,  they  were  not  likely  to  stand  in  the  way  of  a 
war  of  rates  when  the  provocation  to  one  seemed  sufficient. 
For  this  reason  the  scheme  of  pooling  freights  or  the  earn- 
ings from  traffic  was  devised  and  put  in  force  through  the 
agency  of  these  associations,  as  a  means  whereby  steadiness 
in  rates  might  be  maintained.  The  scheme  was  one  which 
was  made  use  of  in  other  countries  and  had  been  found  of 
service  to  the  roads. 

The  pooling  system  was  looked  upon  with  distrust  by  the 
public,  mainly  because  it  seemed  to  be  a  scheme  whereby 
competition  between  the  roads  could  be  obviated,  and  rates 
for  railroad  service  put  up  or  kept  up  to  unreasonable  figures. 
But  if  railroad  managers  supposed  that  by  this  scheme  they 
were  to  stop  competition  among  themselves,  the  result  has 
not  answered  their  expectations.  The  competition  has  still 
gone  on  ;  each  road  striving  to  obtain  as  large  a  share  of  the 
business  as  possible,  and  no  agreement  among  them  could 
altogether  prevent  a  yielding  to  the  pressure  of  shippers  for 
lower   rates. 

In  1877,  when  the  pooling  system  was  put  in  force  by  the 
Trunk  Line  Association,  the  rates  charged  on  the  first,  sec- 
ond, third,  and  fourth  classes  of  freights  from  New  York  to 
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Chicago  were,  respectively  100,  75, 60,  and  45  cents  a  hundred 
pounds.  They  are  now  75,  65,  50,  and  35  cents,  but  the 
classification  as  to  many  articles  has  in  the  meantime  been 
reduced,  so  that  the  actual  reduction  is  greater  than  these 
figures  would  indicate.  Rates  from  Chicago  to  New  York  are 
also  proportionately  less.  A  similar  result  has  been  appar- 
ent elsewhere.  The  pooling  system  has  done  much  to  main- 
tain steadiness  in  rates,  but  the  managers  have  not  been  able 
by  means  of  it  to  keep  rates  up  to  former  standards.  It  has 
done  something,  however,  to  check  a  prevailing  tendency  to 
consolidation.  The  motives  to  consolidation  are  diminished 
by  any  contrivance  which  removes  obstacles  to  the  inter- 
change of  business  and  increases  the  facilities  and  conveni- 
ences for  uninterrupted  commercial  intercourse. 

The  Act  to  regulate  commerce,  expressing  in  that  particu- 
lar the  desire  of  Congress  to  preserve  to  the  people  the 
benefits  of  competition,  contains  the  following  provi- 
sion :— 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act  to  enter  into  any  contract,  agreement,  or  combination,  with  any 
other  common  carrier  or  carriers  for  the  pooling  of  freights  of  different  and 
competing  railroads,  or  to  divide?  between  them  the  aggregate  or  net  pro- 
ceeds of  the  earnings  of  such  railroads,  or  any  portion  thereof  ;  and  in  any 
ease  of  an  agreement  for  the  pooling  of  freights  as  aforesaid,  each  day  of 
its  continuance  shall  be  deemed  a  separate  offense. 

But  while  thus  prohibiting  pooling,  the  Act  undertakes  to 
give  by  other  provisions  some  of  the  securities  which  rail- 
way managers  bad  hoped  might  be  realized  from  that  dev;ce. 
The  seventh  section  provides — 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provi- 
sions  of  this  act  to  enter  into  any  combination,  contract,  or  agreement,  ex- 
■r  Implied,  to  prevent,  by  change  of  time  schedule,  carriage  in  differ- 
ent cars,  or  by  other  means  or  devices,  the  carriage  of  freights  from  being 
continuous  from  the  place  of  shipment  to  the  place  of  destination,  unless 
such  break,  stoppage,  <>r  Interruption  was  made  in  good  faith  for  some  tie- 
i,  and  without  any  Intent  to  avoid  or  unnecessarily  interrupt 
such  conl  Inuous  carriage  or  to  evade  any  of  the  provisions  of  this  act. 

And   in  111'-  third  is  declared  that 

i    'union  carrier  subject  to  the  provisions  of  this  act  shall,  aocord- 
.  •  powers,  afford  all  reasonable,  proper,  and  equal  Eacil- 
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lties  for  the  interchange  of  traffic  between  their  respective  lines,  and  for 
the  receiving,  forwarding,  and  delivering  of  passengers  and  property  to  and 
from  their  several  lines  and  those  connecting  therewith,  and  shall  not  dis- 
criminate in  their  rates  and  charges  between  such  connecting  lines  ;  but  this 
act  shall  not  be  construed  as  requiring  any  such  common  carrier  to  give  the 
us©  of  its  tracks  or  terminal  facilities  to  another  carrier  engaged  in  like 
business. 

The  fourth  section  of  the  Act  has  also  important  possibili- 
ties as  a  restraint  upon  reckless  rate  wars.  The  reductions 
i  such  wars  are  in  progress  have  generally  been  made 
chiefly  at  competitive  points  a  considerable  distance  apart, 
and  when  a  reduction  of  rates  at  such  points  involves  also  a 
reduction  to  or  from  a  great  number  of  intermediate  points, 
a  resort  to  a  cutting  of  rates  that  goes  beyond  the  warrant  of 
legitimate  competition  becomes  unlikely  in  proportion  as  it 
would  be  injurious  to  the  party  inaugurating  it. 

Other  objects  of  association. — The  pooling  of  freights  and  of 
railroad  earnings,  so  far  as  the  Commission  has  knowledge 
or  information  on  the  subject,  came  to  an  end  when  the  Act 
took  effect.  But  as  pooling  was  only  one  of  several  purposed 
had  in  view  in  forming  railroad  associations,  the  leading  as- 
sociations have  not  been  dissolved,  but  have  been  continued 
in  existence  for  other  objects.  Among  these  objects  are  the 
making  of  regulations  for  uninterrupted  and  harmonious  rail- 
road communication  and  exchange  of  traffic  within  the  terri- 
tory embraced  by  their  workings.  Some  regulations  in  ad- 
dition to  those  made  by  the  law  are  almost  if  not  altogether 
indispensable.  Thus,  while  the  seventh  section  of  the  Act 
forbids  the  carriers  preventing  shipments  from  being  con- 
tinuous by  the  device  of  changing  time  schedules,  carriage 
in  different  cars,  etc.,  it  has  not  undertaken  to  provide  for 
the  making  of  such  time  schedules  as  would  facilitate  the 
continuous  shipment,  or  to  prescribe  rules  for  the  loading 
and  movement  of  cars  for  that  purpose.  However  desirable 
this  might  have  been  if  it  were  practicable  to  make  rules 
which,  while  general  in  their  nature,  should  be  sufficiently 
definite  for  enforcement  as  laws,  it  was  doubtless  perceived 
by  Congress  that  these  and  in  any  other  matters  of  detail, 
though  they  might  be  of  high  importance,  could  not  be  wisely 
and  effectively  dealt  with  by  general  legislation,  but  that  such 
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legislation  must  chiefly  be  restricted  feo  provisions  for  regula- 
tion and  to  prevent  abuse. 

Moreover,  these  matters  of  detail,  to  a  considerable  extent, 
involve  the  element  of  contract,  and  also  of  credit,  when  one 
company  becomes  the  agent  for  another  in  the  sale  of  tickets 
and  the  collection  of  freight  moneys  ;  and  they  then  require 
the  assenting  minds  of  parties  ;  and  the  number  of  parties 
whose  minds  are  to  be  brought  into  accord  being  commonly 
very  considerable,  an  association  of  officers  or  agents  is  made 
the  means  of  bringing  about  the  desired  unit}'  of  action,  and 
is  also  made  a  common  arbiter,  to  prevent  frequent  and  seri- 
ous disturbances. 

Classification,  also,  as  has  been  said,  is  not  by  the  Act 
taken  out  of  the  hands  of  the  carriers,  though  a  certain  power 
of  supervision  is  vested  in  the  Commission  ;  and  classifica- 
tion is  not  only  best  made  by  joint  action,  but  if  it  were  not 
so  made  and  the  methods  of  the  roads  therein'  brought  into 
harmony,  it  would  probably  become  indispensable,  however 
undesirable  it  might  otherwise  be,  for  the  law  to  undertake 
to  provide  for  it.  Moreover,  when  classification  is  made  and 
put  into  effect  it  becomes  necessary  to  make  provision  for 
insL)  ction  or  some  sort  of  supervision  of  its  application,  in 
order  to  prevent  its  being  employed  as  a  device  for  giving 
pre,..  Decs  as  between 'f shippers.  A  fraudulent  classifica- 
tion, through  connivance  of  the  agent  in  making  out  decep- 
tive .-hipping  bills,  has  often  been  resorted  to  for  this 
purpose;  and  as  the  fraud  affects  the  competing,  carriers  as 
well  as  \hr  shippers  who  are  discriminated  against  by  means 
of  cheat,  the  carriers  and  the  public  alike  are  interested 
in  sui  h  a  supervision  of  the  work  of  all  the  roads  as  will  bo 
;;!.  to  detect  the  fraud.  Self-interest  on  the  part  of  the 
cm  will  impel  to  this  supervision,  and  it  is  most  gener- 

ally   done    through  some    common    agency.     II'    it   shall  bo 
done  ;is  between   the  oarriers  themselves,  it  will  fend 
fco  protection  of    the  public;    and  the  benefits  will  be 

on  .;  ,     line  wilii    those  the  Act  undertakes  to  estab- 

lish or  provide  lor. 

BEA80NABLE   CHARGES. 

Of  the  duties  devolved  upon  the  Commission  by  the  Act 
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to  regulate  commerce,  homo  is  more  perplexing  and  difficult 
than  that  of  passing  upon  complaints  made  of  rates  as  being 
unreasonable.  The  question  of  the  reasonableness  of  rates 
sres  so  many  considerations  and  is  affected  by  so  many 
circumstances  and  conditions  which  may  at  first  blush  seem 
foreign,  that  it  is  quite  impossible  to  deal  with  it  on  purely 
mathematical  principles,  or  on  any  principles  whatever, 
without  a  consciousness  that  no  conclusion  which  may  be 
reached  can  by  demonstration  be  shown  to  be  absolutely 
correct.  Some  of  the  difficulties  in  the  way  have  been  indi- 
cated in  what  has  been  said  on  classification  ;  and  it  has 
been  shown  that  to  take  each  class  of  freight  by  itself  and 
measure  the  reasonableness  of  charges  by  reference  to  the 
cost  of  transporting  that  particular  class,  though  it  might 
seem  abstractly  just,  would  neither  be  practicable  for  the 
carriers  nor  consistent  with  the  public  interest. 

Rule  of  Policy. — The  public  interest  is  best  served  when 
the  rates  are  so  apportioned  as  to  encourage  the  largest  prac- 
ticable exchange  of  products  between  different  sections  of 
our  country  and  with  foreign  countries  ;  and  this  can  onlv  be 
done  by  making  value  an  important  consideration,  and  by 
placing  upon  the  higher  classes  of  freight  some  share  of  the 
burden  that  on  a  relatively  equal  apportionment,  if  service 
alone  were  considered,  would  fall  upon  those  of  less  value. 
With  this  method  of  arranging  tariffs  little  fault  is  found, 
and  perhaps  none  at  all  by  persons  who  consider  the  subject 
from  the  standpoint  of  public  interest.  Indeed,  in  the  com- 
plaints thus  far  made  to  the  Commission  little  fault  has  been 
found  wi|h  the  principles  on  which  tariffs  for  the  transporta- 
tion of  freights  are  professedly  arranged,  while  applications 
of  those  principles  in  particular  cases  have  been  complained 
of  frequently  and  very  earnestly. 

Occasion*  of  Complaint. — Afnong  the  reasons  most  fre- 
quently operating  to  cause  complaints  of  rates  may  be  men- 
tioned : 

The  want  of  steadiness  in  rates. 

The  disproportion  between  the  charges  for  long  and  those 
for  short  distances. 

The  great  disparity  between  the   charges  made  for  trans- 
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portation  by  roads   differently  circumstanced  as  to  advan- 
tages. 

The  extremely  low  rates  which  are  compelled  by  competi- 
tion in  some  cases,  and  which  may  make  rates  which  are  not 
unreasonable  seem,  on  comparison,  extremely  high. 

Some  others  will  be  mentioned  further  on. 

Unsteadiness  in  Hates. — The  want  of  steadiness  in  rates 
is  commonly  the  fault  of  railroad  managers,  aiul  may  come 
from  want  of  care  in  arranging  their  schedules,  or  from  want 
of  business  foresight.  But  more  often  perhaps  it  grows  out 
of  disagreements  between  competing  companies  which  when 
they  become  serious  may  result  in  wars  of  rates  between 
them.  Wars  of  rates,  when  mutual  injury  is  the  chief  pur- 
pose in  view,  as  is  sometimes  the  case,  are  not  only  mischiev- 
ous in  their  immediate  effects  upon  the  parties  to  them,  and 
upon  the  business  community  whose  calculations  and  plans 
must  for  a  time  be  disturbed,  but  they  have  a  permanently 
injurious  influence  upon  the  railroad  service  because  of  their 
effect  upon  the  public  mind.  When  railroad  companies  de- 
termine for  themselves  what  their  rates  shall  be,  it  is  not 
unnatural  for  the  public  to  infer  that  the  lowest  rates  charged 
at  any  time  are  not  below  what  can  be  afforded  at  all  times, 
and  that  when  these  are  advanced,  the  company  is  reaching 
out  for  extortionate  profits. 

Now  there  are  few  important  lines  in  the  country  that  have 
not  at  some  time  in  their  history  been  carrying  freight  at 
prices  that  if  long  continued  would  cause  bankruptcy.  But 
to  a  large  proportion  of  the  public  the  fact  that  the  rates 
were  accepted  was  proof  that  they  were  reasonable;  and 
when  advanced  rates  are  complained  of,  the  complainantsfto 
demonstrate  their  unreasonableness,  go  back  to  the  war 
prices,  and  cite  them  as  conclusive  proof  of  what  the  com- 
panies  then  charging  them  cm  afford  to  accept.  Many  pop- 
ulai  tints  have  their  origin  in  the  ideas  regarding  rates 

which  these  wars  have  engendered  or  fed,  and  the  evils  of 
Hie  controversies  do  nbl  <n<l  when  the  controversies  are  over, 
bul  •   mtinue  i<>  disturb  the  relations  of  railroad  com- 

pany    •  itli  their  patrons  for  many  years  afterwards. 

\f  Rates,     it  iii')  be  truly  said,  also,  that  while  rail- 


REASONABLE   CHARGES.  315 

road  competition  is  to  be  protected,  wars  in  railroad  rates 
unrestrained  by  competitive  principles  are  disturbers  in 
every  direction  ;  if  the  community  reaps  a  temporary  advan- 
tage, it  is  one  whose  benefits  are  unequally  distributed,  and 
these  are  likely  to  be  more  than  counterbalanced  by  the  in- 
cidental unsettling  of  prices  and  interference  with  safe  busi- 
ness calculations.  The  public  authorities  at  the  same  time 
rind  that  the  task  of  regulation  has  been  made  more  trouble- 
some and  difficult  through  the  effect  of  war  rates  upon  the 
public  mind.  These  are  consequences  which  result  so  inev- 
itably from  this  species  of  warfare,  that  it  would  naturally 
be  expected  they  would  be  kept  constantly  in  mind  by  rail- 
road managers.  It  is  inevitable#that  the  probability  that 
any  prescribed  rates  will  be  accepted  by  the  public  as  just 
shall  to  some  extent  be  affected  by  the  fact  that  at  some 
previous  time  they  have  been  lower ;  perhaps  considerably 
lower. 

The  disproportion  between  the  rate  charged  and  the  dis- 
tance the  property  is  carried  is  also  important  in  its  effect 
upon  the  minds  of  those  who  have  not  the  time  or  perhaps 
the  opportunity  to  study  the  subject  and  understand  the 
reasons.  There  are  grounds  on  which  short-haul  traffic  may 
be  charged  more  in  proportion  to  the  distance  of  transporta- 
tion than  long-haul  traffic,  some  of  which  any  one  would 
readily  understand  and  appreciate.  Thus,  it  is  seen  that  a 
considerable  proportion  of  the  carrier's  service  is  the  same 
whether  the  transportation  is  for  the  short  or  for  the  long 
distance  ;  there  must  be  the  same  loading  and  unloading,  the 
same  member  of  papers  and  entries  on  books,  and  so  on.  It 
is  also  seen  that  short-haul  traffic  is  more  often  taken  up  and 
laid  down  in  small  quantities,  and  that  for  this  reason  the 
proportionate  train  service  is  much  greater. 

But  when  all  these  considerations  are  taken  into  account 
it  will  still  appear  that  the  long-haul  traffic  is  given  an  advan- 
tage in  rates  which  must  be  accounted  for  on  grounds  which 
are  not  so  readily  apparent.  When  the  reasons  are  seen  it 
may  perhaps  appear  that  there  is  in  fact  no  wrong  either  to 
the  shippers  who  are  apparently  discriminated  against,  or  to 
the  general  public. 
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The  Grouping  System. — It  is  not  uncommon  that  in  railroad 
freight  service  the  rates  for  the  transportation  of  a  particu- 
lar kind  of  property,  instead  of  being  regularly  progressive, 
shall  oe  lound  arranged  on  a  system  oi  grouping,  when  by 
the  charges  to  all  points  within  a  defined  territory  shall  be 
the  same,  though  the  distances  will  vary.  Thus,  at  the  present 
time  the  rates  which  are  made  from  New  York  to  Chicago  are 
also  made  from  New  York  to  all  points  within  a  territory 
about  Chicago,  which  includes  some  important  towns  in 
western  Indiana  and  western  Michigan.  A  question  might 
be  made  by  such  towns  whether  grouping  them  with  Chicago 
and  making  them  pay  the  same  rates  is  just ;  but  the  grouping 
system  in  general  departs  %)  little  from  the  distance  propor- 
tions that  it  is  seldom  the  ground  of  complaint. 

There  are  cases,  however,  in  which  the  distance  propor- 
tions are  purposely  disregarded,  and  the  doing,  so  is  justified 
by  the  managers  on  the  negative  ground  that  no  one  is 
wronged  by  it,  and  on  the  affirmative  ground  that  the  public 
is  benefited.  Cases  of  the  sort  may  perhaps  be  found  about 
all  our  large  cities  in  which  the  railroads,  as  to  some  particu- 
lar agricultural  production  needed  for  daily  consumption  in 
the  city,  have  gradually  extended  the  area  from  which  they 
would  receive  and  transport  it  at  the  lowest  rates,  until  they 
may  be  found  carrying  the  article  at  the  same  price  for  100 
miles  as  for  20.  The  low  rate  for  the  long  distance  has  ex- 
tended the  area  of  production  and  benefited  the  city;  and  it 
is  possible  to  conceive  of  eases  in  which  the  opposite  course, 
of  taking  distance;  into  tin;  account  in  all  rate  making,  would 
Lave  kept  production  so  far  restricted  in  territory  that  pro- 
ducers near  the  city  could  never  have  been  given  as  low 
fates  ;is  they  receive!  now,  when  they  are  charged  the  same 
as  their  more  distant  competitors.  Where  such  a-  case  ap- 
pears, tin;  failure  to  measure  |he  charges  from  regard  to 
could  not  dogmatically  be  pronounced  unjust,  if  it 
appeared  thai  the  railroad  on  1  lie  one  side,  and  the  public  on 
the  other,  were  benefited  l>\  i  he  course  actually  adopted.  I  hit 
to  incn  use  the  rates  to  the  nearer  producers,  or  even  to  keep 
il  ;i  point  which,  though  fair  in  the  firs!  place,  lias  in 
the  c  if  (  v<  nta  become  unreasonably  high,  in  order  to 
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be  able  to  put  those  at  a  distance  on  an  equal  footing  in  the 
market  with  such  nearer  producers,  would  be  manifestly 
unjust.  Not  even  on  the  grounds  of  general  public  advan- 
ce we  understand  that  this  would  be  justified  ;  for  public 
benefits,  when  they  are  to  be  had  at  the  cost  ot  individual 
citizens,  cannot  rightfully,  nor  we  suppose,  lawfully,  be  as- 

-ed  on  one  class  of  the  people  exclusively. 

Reasons  for  Disparity  in  Rates. — The  great  disparity  in 
the  charges  of  different  roads  for  the  transportation  of  the 
same  kind  of  property  is  a  prolific  cause  of  complaint,  some- 
times justly  rounded  and  sometimes  not.  It  is  apparent 
sometimes,  in  the  complaints  which  are  made  to  the  Commis- 
sion, that  the  parties  complaining  hold  the  opinion,  or  at 
least  have  an  impression,  that  the  cost  of  transporting  a 
particular  species  of  property  is  substantially  the  same  on 
all  roads,  and  that  consequently  the  charges  made  by  one 
road  may  prove  with  tolerable  certainty  that  the  higher 
charges  made  by  another  road  are  unjust.  If  the  circum- 
stances and  conditions  under  which  the  traffic  is  carried  by 
the  two  roads  are  substantially  the  same,  the  comparison 
would  be  legitimate  and  the  argument  from  it  of  very  great 
force.  But  when  any  such  comparison  is  made,  there  are 
some  circumstances  having  an  important  bearing  upon  rates 
which  cannot  be  left  out  of  view.  Among  these  may  be 
specified  : 

The  Length  of  Haul.- — A  thousand  tons  of  wheat  can  be 
loaded,  transported  a  thousand  miles,  and  delivered  much 
more  cheaply  in  proportion  to  distance  than  the  same 
quantity  can  be  loaded,  transported  one  hundred  miles,  and 
delivered. 

The  Quantity  Hauled. — A  train  load  of  coal  can  be  trans- 
ported more  cheaply  in  proportion  to  quantity  than  a  single 
car  load,  and  a  car  load  more  cheaply  than  a  hundred 
pounds.  So  if  the  business  is  large,  though  it  be  the  trans- 
portation of  many  kinds  of  property,  it  can  be  done  rela- 
tively more  cheaply  than  if  it  were  small. 

Return  Freights. — If  lumber  or  other  property  in  quantity 
is  to  be  delivered  at  points  where  there  will  be  return  loads 
for   the    same   cars,  the    delivery  can    be  made    much  more 
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cheaply  than  at  points  where  return   freights  could    not  be 
expected. 

Cost  of  Moving  Trains. — This  is  very  much  less  on  some 
roads  than  on  others  by  reason  of  lighter  grades,  cheaper 
fuel,  less  liability  to  obstruction  from  storms,  and  other 
causes  which  may  disturb  the  track  or  delay  trains. 

These  are  among  the  causes  which  have  an  important 
bearing  on  relative  rates.  Beyond  these  the  relative  cost  of 
roads  must  be  allowed  force  also,  if  the  owners  are  to  be 
permitted  to  charge  such  rates  as  will  make  their  invest- 
ments remunerative.  A  complaint  that  rates  are  unreason- 
able may  therefore  require  for  its  proper  adjudication  a 
careful  inquiry  not  only  into  the  circumstances  and  condi- 
tions of  the  road  which  makes  them  and  of  the  traffic  upon 
it,  but  also  into  those  of  other  roads  whose  lower  rates  are 
supposed  by  comparison  to  show  the  injustice  of  the  rates 
complained  of. 

But  there  are  reasons  which  make  it  necessary,  in  adjudi- 
cating a  case  of  alleged  excessive  rates,  to  consider  rates  on 
other  lines  or  at  other  points,  even  when  the  complaining 
party  makes  no  argument  or  draws  no  conclusion  from  them. 
Questions  of  rates  on  one  line  or  at  one  point  can  not  be 
considered  by  themselves  exclusively ;  a  change  in  them 
may  affect  the  rates  in  a  considerable  part  of  the  country. 
Kates  from  the  interior  to  New  York  necessarily  have  close 
relation  to  rates  from  the  same  points  to  Philadelphia,  Bos* 
ton,  and  Baltimore;  rates  from  the  sea-board  to  Toledo 
must  have  a  similar  relation  to  those  from  the  sea-hoard  to 
Detroit  and  other  towns  whose  business  men  compete  with 
those  of  Toledo  in  a  common  territory.  Just  rates  are  al- 
ways relative  ;  the  act  itself  provides  for  its  being  so  wlien 
it  forbids  unjust  discrimination  as  between  localities.  This 
prohibition  may  sometimes  give  to  competition  an  effectup- 
<>ii  rates  beyond  what  it  would  have  if  the  competitive  forces 
alone  were  considered. 

The  Commission  has  had  occasion,  where  a  railroad  com- 
pany operated  lines  which  run  parallel  to  each  other,  to  hold 
thai  if  the  company  yielded   t<>  competitive  forces  so  far  as 
towns  <>n  one  line    \ <  n   low  rates,  the  effect  of 
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such  low  rates  upon  the  business  of  rival  towns  on  the  other 
line  could  not  be  ignored  when  their  rates  came  under  con- 
sideration. The  natural  influence  of  just  competitive  forces 
ought  to  be  allowed  as  it  would  be  as  between  two  lines 
owned  by  different  companies  ;  and  if  the  rates  on  one  line 
were  made  very  low  because  of  competition,  keeping  the 
others  high  because  the  absence  of  competition  enabled  it  to 
be  done  might  amount,  within  the  meaning  of  the  law,  to  un- 
just discrimination.  Consolidation  of  rival  lines,  or  the 
bringing  them  under  the  same  management,  can  not  justify 
ignoring  on  one  line  the  effect  of  competitive  forces  on  the 
other  ;  those  forces  always,  when  not  unnaturally  restrain- 
ed, have  an  influence  which  reaches  beyond  the  points 
whose  business  is  controlled  by  it,  and  by  secondary  effect 
modifies  prices  to  more  distant  points.  This  is  well  under- 
stood in  the  transportation  business  ;  the  modifying  effect  of 
rates  by  lake  and  canal  is  perceived  in  the  charges  on  all 
lines  from  the  Mississippi  to  the  sea-board  ;  the  rates  to  and 
from  Duluth  affect  all  charges  in  the  Northwest  to  and  from 
.Chicago.  Any  arrangement  by  consolidation  or  otherwise 
that  should  undertake  to  eliminate  this  influence  would,  if 
made  on  a  large  scale,  be  futile,  because  it  would  antago- 
nize laws  of  trade  and  communication  which  would  be  too 
powerful  for  it,  and  on  a  small  scale,  affecting  particular 
towns  or  small  districts,  it  might  be  illegal  from  its  manifest 
inequality  or  injustice. 

Competition. — A  study  of  the  Act  to  regulate  commerce 
has  satisfied  the  members  of  the  Commission  that  it  was  in- 
tended in  its  passage  to  preserve  for  the  people  the  bene- 
fits of  competition  as  between  the  several  transportation  lines 
oi  the  country.  If  that  shall  be  done  the  towns  which,  have 
great  natural  advantages,  or  advantages  acquired  by  large 
expenditures  of  money  in  establishing  new  thoroughfares  oi" 
commerce,  will  have  cheaper  rates  than  can  ordinarily  be 
obtained  by  towns  less  favorably  situated.  New  York  with 
its  noble  harbor,  its  central  location,  the  Hudson  Eiver,  and 
the  Erie  Canal  for  interior  water-Avays,  can  not  be  deprived 
of  the  benefits  which  spring  from  these  great  natural  and  ac- 
quired advantages  without  altogether  eliminating  competition 
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as  a  force  in  transportation  charges,  and  oy  an  exercise  of 
sovereign  legislative  power  establishing  arbitrary  rates  over 
the  whole  country. 

It  might  possibly  be  within  the  competency  of  legislative 
power  to  prescribe  for  the  several  interstate  railroads  equal 
mileage  rates  for  the  whole  country  ;  but  this,  if  enforced, 
would  put  an  end  to  competition  as  a  factor  in  making  rates, 
and  to  a  very  large  extent  deprive  the  great  business  centers 
of  the  country  of  their  several  natural  advantages,  and  also 
of  the  benefit  of  expenditures  made  by  them  in  creating  for 
themselves  new  channels  of  trade.  It  would,  in  fact,  work  a 
revolution  in  the  business  of  the  country,  which,  though  it 
might  be  greatly  beneficial  in  some  directions,  would  be  fear- 
fully destructive  in  others.  Congress  has  not  by  the  existing 
legislation  undertaken  to  inaugurate  such  a  revolution  ;  no- 
thing in  the  Act  to  regulate  commerce  looks  in  that  direc- 
tion, unless  it  be  the  prohibition  to  charge  more  for  a  short- 
er than  for  a  longer  haul  on  the  same  line  in  the  same  direc- 
tion, the  shorter  being  included  in  the  longer  distance.  But 
that  prohibition  is  not  absolute,  and  if  it  were,  a  strict  en- 
forcement would  necessarily  be  at  the  expense  of  the  com- 
petitive cent  :  w]  '  h  have  heretofore  had  the  exceptionally 
low  rates.  The  rates  have  made  them  centers  for  a  valuable 
wholesale  trade  which  they  cannot  expect  to  retain  perman- 
ently in  its  entirety  if  they  are  deprived  even  in  part  of  the 
advantages  which  they  have  hitherto  had  from  the  com- 
petition of  rival  carriers.  The  benefit  which  non-competi- 
tive points  receive  must  be  largely  at  the  expense  of  the  com- 
petitive. This  is  one  of  the  inevitable  consequences  of  per- 
fecting the  reform  in  the  direction  of  basing  rates  upon 
distance  more  than  has  been  the  case  hitherto.  It  is  an  in- 
cidental disadvantage  to  some  which  is  supposed  to  be  more 
-th.'ui  mad*'  up  by  the  more  equal  apportionment  of  transpor- 
toion  benefits. 

The  competition  by  water  is  the  most  important  factor  in 
forcii  fco  a,  low  level  at  the   points  where  the  lines  of 

land  and  water  transportation  intersect.  Where  there  are 
•zoo.]  channels  of  water  transportation,  the  cost  of  moving 
traffic  upon  it  La  bo  very  greatly   below  the  cost  of  rail  trans- 
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portation  that  the  railroads  would  scarcely  be  able  to  compete 
at  all  if  rapidity  in  transit  were  not  inmost  cases  a  matter  of 
such  importance  that  it  enables  the  railroads  to  demand  and 
obtain  higher  rates  than  arc  made  by  boat.  But  even  when 
compensated  for  the  extra  speed,  the  rates  which  the  roads 
can  obtain  in  competition  with  the  natural  waterways  must 
be  extremely  low  and  in  some  cases  leave  little  if  any  margin 
for  profit.  The  experience  of  the  country  has  demonstrated 
that  the  artificial  waterways  cannot  be  successful  competitors 
with  the  railroads  on  equal  terms.  If  the  effort  is  to  make 
the  business  upon  them  pay  the  cost  of  their  maintenance 
and  a  fair  return  upon  the  capital  invested  in  them,  its  futil- 
ity must  soon  appear.  The  railroads  long  since  deprived,  the 
great  canals  of  Ohio,  Indiana,  and  Illinois  of  nearly  all  their 
importance,  and  the  Erie  Canal  is  only  maintained  as  a  great 
channel  of  trade  by  the  liberality  of  the  State  of  New  York 
in  making  its  use  free  ;  the  State  thus  taking  upon  itself  a 
large  share  of  the  cost  of  transportation  which  would  be  as- 
sessed upon  the  property  carried  if  the  canal  were  owned 
and  held  for  the  profit  of  operation  as  the  railroads  are. 
In  their  competitive  struggles  with  each  other  towns  can  not 
ignore  the  effect  whith  the  existence  of  natural  waterways 
must  have  upon  railroad  tariffs  ;  the  railroad  companies  can 
not  ignore  it,  nor  can  the  Commission  ignore  it  if  competi- 
tion is  still  to  exist  and  be  allowed  its  force  according  to 
natural  laws.  Neither  can  the  great  free  Erie  Canal  be  ig- 
nored ;  it  influences  the  rates  to  New  York  more  than  any 
other  one  cause,  and  indirectly,  through  its  influence  upon 
the  rates  to  New  York,  it  influences  those  to  all  other  sea- 
board cities,  and  indeed  to  all  that  section  of  the  country. 
Other  considerations  bearing  upon  the  reasonableness  of 
rates  might  be  mentioned,  but  enough  has  been  said  to  show 
the  difficulty  of  the  task  winch  the  law  has  cast  upon  the 
Commission,  and  the  impossibility  that  that  task  shall  be  so 
performed  as  to  give  satisfaction  to  all  complaints.  The 
question  of  rates,  as  has  already  been  shown,  is  often  quite 
as  much  a  question  between  rival  interests  and  localities  as 
between  the  railroads  and  any  one  or  more  of  such  localities 
or  interests ;  but  while  each  strives  to   secure  such  rates  as 
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will  most  benefit  itself,  the  Commission  must  look  beyond 
the  parties  complaining  and  complained  of,  and  make  its  de- 
cisions on  a  survey  of  the  whole  field,  that  either  directly  or 
indirectly  will  be   affected  by  them. 

GENERAL   OBSERVATIONS. 

The  Act  to  regulate  commerce  has  now  been  in  operation 
nearly  eight  months.  One  immediate  effect  was  to  cause  in- 
convenience in  many  quarters,  and  even  yet  the  business  of 
some  parts  of  the  country  is  not  fully  adjusted  to  it.  Some 
carriers  also  are  not  as  yet  in  their  operations  conforming  in 
all  respects  to  its  spirit  and  purpose.  Nevertheless  the 
Commission  feels  justified  in  saying  that  the  operation  of  the 
Act  has  in  general  been  beneficial.  In  some  particulars,  as 
we  understand  has  also  been  the  case  with  similar  statutes 
in  some  of  the  States,  it  has  operated  directly  to  increase 
railroad  earnings,  especially  in  the  cutting  off  of  free  passes 
on  interstate  passenger  traffic,  and  in  putting  an  end  to  re- 
bates, drawbacks,  and  special  rates  upon  freight  business. 
The  results  of  the  law  in  these  respects  are  also  eminently 
satisfactory  to  the  general  public,  certainly  to  all  who  had 
not  been  wont  to  profit  by  special  or  •personal  advantages. 
In  connection  with  the  abolition  of  the  pass  system,  there 
has  been  some  reduction  in  passenger  fares,  especially  in  the 
charge  made  for  mileage  tickets  in  the  Northwest,  the  section 
of  the  country  where  they  are  perhaps  most  employed. 

Freight  traffic  for  the  year  has  been  exceptionally  large  in 
volume,  and  is  believed  to  have  been  in  no  small  degree 
stimulated  by  a  growing  confidence  that  the  days  of  rebates 
and  special  rates  were  ended,  and  that  open  rates  on  an 
equal  basis  were  now  offered  to  all  comers.  The  reflex  ac- 
tion of  this  development  of  confidence  among  business  men 
has  been  highly  favorable  to  the  roads. 

In  Borne  Localities  the  passage  of  the  Act  was  made  the 
ion  on  the  pari  of  dissatisfied  and  short-sighted  rail- 
road managers  for  oew  exactions,  through  a  direct  raising  of 
rates,  by  change  in  classification  and  otherwise.  The  mani- 
festation of  the  spirit  which  induced  such  action  is  now  but 
seldom  observed,  and  the  wrongs  resulting  from  it  havo  in 


AMENDMENTS    OF   THE   LAW.  323 

general  been  corrected.  The  effect  of  the  operation  of  the 
fourth  section  has  been  specially  described  above,  and  the 
Commission  repeats  in  this  place  its  opinion  that,  however 
serious  may  have  been  the  results  in  some  cases,  the  general 
effect  has  been  beneficial.  The  changes  in  classification  made 
since  the  Act  took  effect  have  been  in  the  direction  of  greater 
uniformity,  and  have  also  in  general,  it  is  believed,  been  con- 
cessions to  business  interests. 

The  tendency  of  rates  has  been  downward,  and  they  have 
seldom  been  permanently  advanced  except  when  excessive 
competition  had  reduced  them  to  points  at  which  they  could 
not  well  be  maintained.  No  destructive  rate  wars  have  oc- 
curred, but  increased  stability  in  rates  has  tended  in  the  di- 
rection of  stability  in  general  business.  There  is  still,  how- 
ever, great  mischief  resulting  from  frequent  changes  in  freight 
rates  on  the  part  of  some  companies ;  changes  that  in  some 
cases  it  is  difficult  to  suggest  excuse  for. 

The  general  results  of  the  law  have  been  in  important  ways 
favorable  to  both  the  roads  and  the  public ;  while  the  com- 
paratively few  complaints  that  have  been  heard  of  its  results 
are  either  made  with  imperfect  knowledge  of  theft facts,  or 
spring  from  the  remembrance  of  practices  which  the  law  was 
deliberately  framed  to  put  an  end  to. 

AMENDMENTS   OF   THE   LAW. 

The  Commission  has  not  seen  occasion  for  recommending 
any  very  considerable  changes  in  the  Act  under  which  its 
work  is  performed.  It  has  seemed  to  its  members  that  the 
law  for  the  regulation  of  interstate  commerce  should  be  per- 
mitted to  have  a  growth,  and  that  it  would  most  surely  as 
well  as  most  safely  attain  a  high  degree  of  efficiency  and  use- 
fulness in  that  way.  The  general  features  of  the  Act  are 
grounded  in  principles  that  will  stand  the  test  of  time  and 
experience,  and  only  time  and  experience  can  determine 
whether  all  the  provisions  made  for  their  enforcement  are 
safe,  sound,  and  workable.  When  they  prove  not  to  be, 
experience  will  be  a  safe  guide  in  legislation  to  perfect 
them. 

Incidentally  in  this  report  some  need  of  amendment  has 
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been  pointed  out.  Especially  ought  the  law,  as  Ave  think,  to 
indicate  in  plain  terms  whether  the  express  business  and  all 
other  transportation  by  the  carriers  named  in  the  Act  shall 
be  governed  by  its  provisions.  The  provision  against  the 
sudden  raising  of  rates  ought  to  be  clearly  made  applicable 
to  joint  rates  as  w:ell  as  to  others.  The  Commission  ought 
also  to  have  the  authority  and  the  means  to  bring  about 
something  like  uniformity  in  the  method  of  publishing  rates, 
which  is  now  in  great  confusion,  and  to  carefully  examine, 
collect,  and  supervise  the  schedules,  contracts,  etc.,  required 
by  the  law  to  be  filed,  as  well  as  properly  to  handle  the  mass 
of  statistical  information  called  for  by  the  twentieth  section. 
Eor  all  these  purposes,  as  well  as  for  others  imperfectly  pro- 
vided for,  a  considerable  addition  to  the  force  employed  with 
the  Commission  will  be  indispensable. 

Other  matters,  and  particularly  whether  transportation  by 
water  shall  be  made  subject  to  the  Act,  are  submitted  to  the 
wisdom  of  Congress  without  recommendation. 

All  which  is  respectfully  submitted. 

Dated  December  1,  1887. 

•  Thomas  M.  Cooley, 

William  R.  Morrison, 
Augustus  Schoonmaker, 
Aldace  F.  Walker, 
Walter  L.  Bragg. 
Interstate  Commerce  Commissioners. 
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MILTON  EVANS   v.    THE   OREGON  RAILWAY   AND 
NAVIGATION     COMPANY 

AND 

WILLIAM    H.    REED    v.     THE    OREGON    RAILWAY 
AND     NAVIGATION     COMPANY. 

Tried  October  12  ;  decided  December  3,  1887. 

Ic  determining  what  is  a  just  and  reasonable  rate  for  a  particular  commo- 
dity {iov  example,  wheat),  the  Commission  will  take  into  consideration 
the  earnings  and  expenses  of  operation,  the  rates  charged  upon  thesarno 
commodity  by  other  roads  as  nearly  similarly  situated  as  may  be,  the 
diversities  between  the  railroad  in  question  and  such  other  railroads, 
the  relative  amount  of  through  and  local  business,  the  proportion  borne 
by  the  commodity  in  question  to  the  remainder  of  the  local  traffic,  the 
market  value  of  the  commodity  and  its  gradual  reduction,  the  reduc- 
tions made  by  the  carrier  upon  other  articles  which  are  consumed  and 
necessarily  required  by  the  producers  of  the  article  in  question,  and  all 
other  circumstances  affecting  the  traffic  of  itself,  and  as  related  to  other 
considerations  entering  into  the  charges  of  the  carrier. 

Tpon  the  facts  shown  by  the  evidence  in  the  present  case,  held  that  the  rate 
on  wheat  from  Walla  Walla  City  to  Portland  should  not  exceed  twenty- 
three  and  one-half  cents  per  hundred  pounds  when  transported  by  the 
defendant  railroad  for  the  remainder  of  the  present  grain  season,  ex- 
tending to  the  30th  of  June,  1888. 

B.  L.  Styrp stein,  Charles  S.  VoorJtees,  William  II.  Heed, 
for  complainants. 

McDonald,  Bright  <&  fay,  C.  B.  Ballinger,  for  defendants. 

REPORT  AND  OPINION  OF  THE  INTERSTATE  COMMERCE  COM- 
MISSION. 

Bragg,  Commissioner  : 

These  complaints  involve  the  same  question  as  to  the  reas- 
on ableness  of  the  freight  rates  of  the  Oregon  Railway  & 
Navigation  Company  on  wheat  shipped  from  Walla  Walla, 
in  Washington  Territory,  over  its  line  to  Portland,  Oregon. 
By  consent  of  the  parties  they  were  heard  together  and  will 
be  disposed  of  by  us  in  the  same  manner. 

The  complaint  of  the  petitioner,  Milton  Evans,  is  that  on 
the  2Gth  day  of  April,  1887,  the  defendant  charged  and  col- 
lected from  him  $81.00  for  transporting  27,000  pounds  of 
wheat  from  Walla  Walla  city*to  the  city  of  Portland,  which 
lie  claims  was  an  unreasonable  and  extortionate  charge. 
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The  complaint  of  William  H.  Reed  alleges  that  on  the  2Gth 
clay  of  May,  1887,  the  defendant  charged  him  $72.00  on  a 
shipment  of  24,000  pounds  of  wheat  from  Walla  Walla  city 
to  Portland,  Oregon,  which  he  alleges  was  an  unreasonable 
and  extortionate  charge.  The  charge  in  each  instance  was 
thirty  cents  per  hundred  pounds.  The  prayer  of  each  peti- 
tion is  that  the  rates  of  defendant  on  wheat  from  Walla 
Walla  to  Portland  shall  be  reduced  to  three  dollars  per  ton 
or  fifteen  cents  per  100  pounds. 

The  defendant  admits  the  making  of  each  of  these  charges, 
and  insists  that  they  are  reasonable  and  just.  The  grounds 
upon  which  the  defendant  in  its  answer  justifies  these  charges 
are  substantially  the  same  as  to  each  complaint,  and  may  be 
briefly  stated  as  follows  : 

That  its  road  extends  from  the  city  of  Portland,  in  the 
State  of  Oregon,  to  the  city  of  Walla  Walla,  in  Washington 
Territory,  a  distance  of  two  hundred  and  forty-six  miles,  and 
js  necessarily  constructed  and  operated  for  the  most  part 
through  a  rugged  and  mountainous  country,  with  extraordi- 
nary grades  and  curves,  and,  being  so  constructed,  is  oper- 
ated at  exceptionally  great  expense. 

That  between  the  city  of  Portland  and  Dalles  city,  a  dis- 
tance of  eighty-eight  miles,  its  road  runs  over  ana  across  the 
Cascade  Mountains  in  the  State  of  Oregon,  and  the  adjoin- 
ing mountainous  country  is  unproductive  and  unsettled. 

That  during  the  winter  season  the  operation  of  this  part 
of  its  road  is  frequently  interrupted  by  storms  and  snow 
blockades  and  land  slides,  and  defendant  is  thereby  sub- 
jected to  extraordinary  expense;  that  between  Dalles  city 
and  the  city  of  Walla  Walla  the  defendant's  road,  for  the 
greater  part  of  the  way,  runs  through  a  sandy  and  unproduc- 
tive desert,  and  is  subject  to  frequent  obstruction  from  sand 
•  'rifts;  that  its  lies  and  bridge  sub-structures  along  tins  por- 
tion of  Hs  line  required  to  be  renewed  every  six  or  seven 
on  account  of  deterioration  caused  by  alkali  in  the  soil 

That  defendant's  road  consists  of  live  hundred  and  seventy- 

bit  miles  of  main   track  and   runs  through   the  counties  o! 

co,  Gilliam 3  Umatilla,   Union,  and    Baker,  in  the  Sfcato 

of  Oregon,  and  fche»counties  of  Walla  Walla,  Columbia,  and 
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Garfield,  in  Washington  Territory;  that  saicl  counties  con- 
tain in  the  aggregate  33,441  square  miles ;  that  the  popula- 
tion of  said  counties  is  in  the  aggregate  58,520  persons. 

That  the  total  way  freights  between  Portland  and  Dalles 
city  during  the  eleven  months  ending  May  31st,  1887, 
amounted  to  the  sum  of  $424.86. 

That  the  whole  local  traffic,  both  passenger  and  freight, 
between  the  city  of  Portland  and  Walla,  Walla,  including  the 
business  received  at  these  points  during  the  eleven  months 
ending  May  31st,  1887,  amounted  to  the  sum  of  $606,450.39, 
and  the  operating  expenses  of  that  portion  of  said  road 
amounted  during  the  same  time  to  $792,490. 

That  wheat  furnished  much  the  largest  part  of  the  freight 
shipped  over  defendant's  line  ;  that  the  total  wheat  shipped 
during  the  eleven  mouths  ending  May  31st,  1887,  over  all  de- 
fendant's lines  of  road  was  121,152  tons,  and  that  the  total 
from  Walla  Walla  during  the  same  time  was  15, '249  tons  ; 
that  the  amount  shipped  from  Walla  Walla  during  the  month 
of  May,  1887,  was  but  167  tons. 

That,  owing  to  the  lack  of  storage  facilities  and  the  condi- 
tion of  the  markets  and  the  manner  of  transporting  said 
wheat  from  tide-water,  it  is  necessary  that  the  whole  crop  in 
said  vicinity  should  be  removed  in  a  space  of  about  one 
hundred  days  after  the  same  has  been  harvested;  that  dur- 
ing the  remainder  of  the  year  but  little  wheat  or  other  freight 
is  shipped  from  the  vicinity  where  said  wheat  is  grown. 

That  during  all  of  said  shipping  season  the  cars  in  which 
said  wheat  is  shipped  to  Portland,  Oregon,  are,  on  account 
of  the  absence  of  freight  shipped  in  the  vicinity  from  which 
said  wheat  is  taken,  hauled  empty  from  the  city  of  Portland 
to  Walla  Walla,  so  that,  in  fact,  the  cars  in  which  said 
wheat  is  hauled  for  that  work  are  transported  double  the  dis- 
tance of  such  haul. 

That  the  cost  and  expense  of  find  used  by  defendant  in  the 
operation  of  its  said  railroad  greatly  exceeds  the  cost  of  fuel 
upon  the  railroads  in  the  United  States  generally,  and  that 
defendant,  since  the  opening  of  its  road,  has  never  been  able 
to  procure  the  same  at  a  yfrice  less  than  six  dollars  per  ton 
of  an  inferior  quality  of  coal  at  the  city  of  Portland,   which 
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must  necessarily  thereafter  be  transported  along  » lie  line  of 
defendant's  railroad  as  required. 

That  labor  in  the  vicinity  where  defendant's  road  is  oper- 
ated is  excessively  nigh  and  exceeds  by  at  least  2u  per  cent, 
the  price  paid  therefor  upon  other  railroads  in  the  United 
States,  and  skilled  labor,  like  engineers  of  capacity  and  ex- 
perience required  in  the  operation  of  defendant's  railroad, 
exceeds  that  amount. 

That  defendant  has  constructed  its  said  railroad  solely 
by  private  capital  invested  in  the  enterprise,  and  without  any 
Government,  State,  or  municipal  aid. 

That  the  capital  stock  and  bonded  indebtedness  of  defend- 
ant's railroad  represent  only  the  actual  paid-tip  capital  and 
moneys  actually  invested  in  its  business,  and  the  fixed 
charges  upon  that  portion  of  its  said  road  exceed',  at  the  pre- 
sent time,  at  the  present  rate  of  freights  and  fares,  the  whole 
amount  of  the  income  derived  from  the  business  of  said  road 
between  the  city  of  Portland  and  the  city  of  Walla  Walla  up- 
on all  freights  and  fares  between  said  points,  including  all 
freights  and  fares  received  at  Walla  Walla  and  at  Portland, 
so  that  if  defendant  were  compelled  to  rely  entirely  upon 
the  local  traffic  between  these  two  points  and  that  originat- 
ing at  the  said  cities  of  Walla  Walla  and  Portland,  at  the 
present  rates  and  fares,  the  income  from  the  said  railroad 
would  not  be  sufficient  to  pay  its  said  fixed  charges  and 
main  ,    without  making   any    returns    whatever   upon 

its  capital  stock  expended  in  building  said  railroad. 

That  at  its  present  tariff  rates,  with  the   most   economical 
bgement  possible  on  all  the  lines  of  its  system,  the  de- 
is  able  to  pay  no  more  than  six  per  cent,  per  annum 
upon  its  paid-up  capital  stock,  while    the  ordinary  rates  of 
0  i  first  class  loans   in  Walla  Walla  and  vicinity  of 
'I  it's  railroad  is  ten  per  cent,  per  annum. 

i  defendant    has   been    engaged    in   operating  its   said 

treen    the    cities  of  Portland  and  Walla    Walla 

the  21st  of  November,    L882,  at  which   date    the  first 

through  train  was  run  between  the  terminal  points  aforesaid ; 

up  to  and  al  the  time  when  tIic  defendant    commenced 

.if   from  the  city  of    Walla  Walla  and    vicinity  to 
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the  city  of  Portland  the  least  charge  upon  wheat  shipped 
from  Walla  Walla  to  Portland  was  $12.00   per  to       bnt  that 

;".    year  since  that  time,  as  the  country  has  become  set- 
tied   and  its  products  increased,  the  defer  -creased 

its  Fates  upon  wheat  from  $12.00  per  ton  to  $6.00  per  ton, 
and,  in  anticipation  of  a  larger  yield  for  the  year  1887,  de- 
fendant had,  before  it  had  notice  of  the  tiling  or  making  of 
the  complaints  herein,  determined  upon  a   fui  eduction 

.00  per  ton  upon  and  for  the  crop  of  1887,  which  rates 
were  and    are  to  take   effect  on   the  5th  day   •  L887, 

and  are  to  apply  to  freights  to  all  points  equa  and 

I  these  reductions  have  been  made  voluntaril  in  the 

of  competition,  and  that  it  is  the  intention  of  lie  de- 
fendant to  make  further  reductions  as  the  increased  traffic 
will  permit,  and  to  this  end  the  defendant  is  now  engaged 
in    the    construction   of  branch    lines    into   sections    of    the 

ry  which  are  without  transportation  facilit 
The  defendant  alleges  that  the  adoption  of  a  rate  of  freight 

;es  for  its  road  as  low  as  that  prayed  for  i]  tliese  com- 
plaints would  make  it  impossible  to  operate  its  road  and  pay 

ding  expenses  and  cost  of  repairs,  to  say  nothing  of 
dividends  or  interest  ;  and  that  such  rate  would  prevent  the 
construction  of  the  new  lines  now  under  way  and  in  contem- 
plation by  defendant,  and  would,  in  effect,  destroy  its  entire 
property  as  an  investment. 

The  evidence  in  these  cases,  by  deposition,  orally,  and  sub- 
mitted in  the  shape  of  documentary  evidence,  has  taken  a 

range,  not  more  so,  perhaps,  than,  is  usual  and  permis- 
sible in  cases  of  this  description,  where  the  question  involved 
is  one  of  the  reasonableness  of  rates  and  which  must  always 
be  determined  from  a  variety  of  circumstances,  conditions, 
and  considerations.  On  the  part  of  the  petitioners  it  relates 
to  flip  topography  of  the  country  over  which  the  road-bed  of 
the  defendant  is  constructed  ;  the  value  of  the  wheat  in  the 
market  at  Portland  and  Walla  Wajla  ;  the  freight  rates 
charged  on  wheat  by  railroads  in  Dakota,  Minnesota,  Towa, 
Wisconsin,  and  Illinois  ;  the,  recommendations  of  the  State 
Railroad  Com  mi  ssi  oners  of  Oregon  in  eases  that  it  is  claimed 
are  similar,  and  to  the  receipts  and  expenditures  and  income 


330  INTERSTATE   COMMERCE    COMMISSION   REPORTS. 

derived  by  the  defendant  from  the  business  of  its  lines  from 
which  it  is  claimed  by  the  petitioners  that  the  net  earnings, 
after  deducting  the  interest  paid  on  the  bonded  indebted- 
ness, would  leave  to  be  paid  on  the  capital  stock  of  the  de- 
fendant an  amount  of  between  ten  and  eleven  per  cent,  per 
annum.  On  the  part  of  the  defendant  the  evidence  taken  is 
directed  to  maintaining  the  points  of  defense  made  in  its 
answers  above  enumerated. 

Without  reciting  the  details  of  this  mass  of  evidence, 
which,  for  the  purposes  of  this  report  ami  opinion,  would  be 
wholly  unnecessary,  but  all  of  which  we  have  carefully  con- 
sidered, v,re  content  ourselves  with  stating  in  substance,  the 
facts  we  find  from  it  material  to  the  inquiry  involved.  Ex- 
clusive of  the  Columbia  and  Palouse  Railroad,  the  Oregon 
Railway  and  Navagation  Company  operates  a  main  track  of 
five  hundred  and  seventy-six  miles.  '  That  portion  of  its  sys- 
tem which  extends  from  Portland  to  Walla  Walla  is  two 
hundred  and  forty-six  miles  in  length,  and  is  constructed 
along  the*  Columbia  riven-  a  distance  of  one  hundred  and 
eighty-seven  miles  to  Umatilla  Junction.  From  Umatilla 
Junction  one  branch  of  this  railroad  is  constructed  south- 
easterly through  the  counties  of  Umatilla,  Union,  and  Baker, 
in  the  State  of  Oregon,  to  Huntington,  where  it  connects  with 
the  Oregon  Short  Line,  and  with  that  and  the  Union  Pacific 
forms  a  through  line  from  the  •Missouri  river  to  Portland. 
The  other  line  of  this  railroad  extends  from  Umatilla  Junc- 
tion up  the  Columbia,  river  about  twenty- seven  miles  to  Wal- 
lula,  where  it  connects  with  the  Northern  Pacific,  the  two 
forming  a  through  line  from  St.  Paul  to  Portland.  Prom 
WaTlula  Junction  there  is  a  branch  of  this  road  easterly 
about  thirty-two  miles  to  Walla,  Walla  city,  at  which  point  it 
connects  with  the  Pendleton  Branch  of  the  defendant's  sys- 
tem from  the  south.  From  Walla  Walla  the  road  runs  north- 
by-three  miles  to  Bolles'  Junction,  at  which 
point  ii  branches,  one  branch  running  easterly  thirteen  miles 
t<,  Dayton,  the  other  extending  northerly  twenty-three  miles 
to  Btarbuck,  where  it  branches  again,  one  branch  going  east- 
erly about  thjrtv  miles  i<>  r'imcniv,  Ihr  other  branch  con 
fcinuin    oortlii  rly  about  nine  miles  to  Snake;  river.    The  maxi- 
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mum  up  grade  per  mile  on  said  road  from  the  city  of  Port- 
land easterly  to  Walla  Walla  is  fifty-nine  feet.  The  highest 
altitude  above  mean  low  tide  at  Astoria  of  said  road,  where 
it  crosses  the  Cascade  Mountains  between  Portland  and 
Dalles,  is  one  hundred  and  thirty-four  feet,  and  the  highest 
elevation  of  the  road-bed  of  said  road  above  high-water  mark 
of  the  Columbia  river,  between  said  points,  is  one  hundred 
and  nineteen  feet. 

Durino-  the  year  1884-5  the  removal  of  snow  blockades 
between  Portland  and  Dalles  cost  this  company  $190,005.60  ; 
during  the  year  1885  -'6,  $19,207.00  ;  during  the  year  1886-7, 
$10,702.07.  During  the  year  1886  the  defendant  employed  a 
force  of  sand-shovelers  to  prevent  this  road  from  being  ob- 
structed by  sand-drifts,  for  which  it  paid  $11,205.93  ;  and  in 
the  year  1887,  for  the  same  service,  $15,565.25.  Between 
Portland  and  Dalles  city,  a  distance  of  eighty-eight  miles, 
the  defendant's  railroad  runs  for  most  of  the  distance  along 
the  Columbia  river,  and  the  defendant  owns  and  runs  a  daily 
line  of  steamers  between  said  cities,  carrying  both  way  and 
through  freights  and  passengers.  The  amount  of  wheat  ship- 
ped over  this  road  from  stations  between  Wallula  Junction 
and  Dalles  city,  including  Wallula  Junction,  during  the  fall 
of  1886  and  the  winter  of  1880-87  was  8,310  tons.  The  time 
of  this  shipment  extends  from  September  to  March,  inclu- 
sive, a  period  during  which  the.  great  bulk  of  wmeat  shipments 
are  made,  though  occasionally  snrall  shipments  are  made  in 
April,  May,  and  June,  and  the  wheat  shipped  is  the  product 
of  both  sides  of  the  Columbia  river.  There  has  been  a 
steady  and  large  increase  in  shipments  of  wheat  over  de- 
fendant's road  every  year  during  the  last  four  or  live  years. 
Since  the  defendant  began  the  operation  of  this  road  through 
from  Portland  to  Walla  Walla  it  lias  reduced  freights  on 
wheat  shipments  between  these  points  from  $12.00  per  ton  to 
$6.00  per  ton,  and  this  without  any  competition  which  forced 
it.  The  bulk  of  defendant's  traffic  is  received  from  the  Nor- 
thern Pacific  at  Wallula  Junction,  from  the  Mountain  Divi- 
sion of  defendant's  road  at  Umatilla  Junction  and  from  the 
eastern  extension  of  defendant's  road  from  Snake  river,  Walla 
Walla  being  an  intermediate  point  on  the  last-named  road 
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between  its  eastern  terminus  and  Portland,  and  this  freight 
is  transported  to  Portland.  The  greater  portion  of  this  busi- 
ness passes  over  this  line  or  a  portion  of  this  line  between 
Walla  Walla  and  Portland.  The  freight  received  from  Walla 
AY  alia,  although  that  amounts  to  about  15,000  tons  of  wheat 
annually,  is  small  compared  with  its  receipts  from  the  other 
lines  named,  its  entire  receipts  of  wheat  for  the  year  1886-7, 
being  about  121,000  tons.  The  wheat  industry  of  Oregon 
and  Washington  Territory  on  the  valley  of  the  Columbia 
river  is  very  large  and  is  rapidly  growing  from  year  to  yea]1, 
the  crop  oi  the  year  1887  being  estimated  to  be  about  one- 
*  third  larger  than  that  of  the  year  188G.  There  has  been  a 
great  decline  in  the  price  of  wheat  on  the  Paciiic  coast 
steadily  every  year  during  the  last  live  or  six  years.  The 
average  price  of  wheat  nowT  in  the  Portland  market  is  about 
$1,05  per  hundred  pounds.  By  the  course  of  trade  wheat 
shipped  from  Walla  Walla  to  Portland  is  exported  to  Liver- 
pool and  other  European  -markets.  The  country  is  sparsely 
settled  from  Portland  to  Walla  Walla  and  vicinity.  Since 
April  1st,  1887,  the  defendant  has  made  general  and  very* 
large  reductions  in  Us  freight  rates  on  nearly  all  commodities 
transported  over  its  line  between  Portland  and  Walla  Walla. 
During  the  month  of  July,  1887,  defendant  made  and  put 
in  effect  a  rate  on  wheat  from  Walla  Walla  to  Portland  of 
8."). 00  per  ton,  or  twenty-five  cents  per  hundred  pounds* 
Pendleton  is  '231  miles  from  Portland,  Centerville  '218  miles, 
Blue  Mountain  265  miles,  and  at  each  of  these  points  de- 
fendant has  been  maintaining  a,  rate  of  six  dollars  per  ton 
on  wheat  shipped  to  Portland,  the  same  as  to  Walla  Walla, 
and  they  appear  to  have  been  grouped  together  for  the  pur- 
poses of  this  rate.  The  construction  of  defendant's  roads 
ha  it  its  own  expense,  and  without  any  aid— Federal, 

State,  or  municipal  either  in  their  building  or  equipment, 
and  in  ;i  new  and  sparsely-settled  country.  For  the  year 
ending  June  30th,  1886,  the  defendant  paid  as  rental  fco  the 
Northern  Pacific  Terminal  Company  for  terminal  facilities  an 
1.71,452.36  and  Ibr  the  year  ending  June  30th, 
17,  $144,266.26.  There  is  no  competition  between  de- 
fendant and   anv   Other   road    or   water   line   in   the  section  of 
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country  through  which  its  linos  are  operated.  We  find  that 
the  not  earnings  of  the  Railroad  Division  of  the  Oregon  Rail- 
way and  Navigation  Company,  570  miles,  and  exclusive  of 
the  Columbia  A:  Palouse  Division,  for  the  year  ending  June 
30th,  188(3,  was  $2,068,488.69,  or  52.70  per  cent,  of  its  gross 
(Minings,  and  that  its  operating  expenses  per  mile  were 
$3,223.98. 

Upon  the  point  of  the  expense  of  operation,  as  well  as 
of  earnings,  as  urged  by  petitioners,  we  have  compared  the 
earnings  and  expenses  of  operation  of  this  company  on  that 
division  and  during  that  period  with  other  railroads  more 
nearly  similarly  situated  than  any  other  in  the  United  States, 
as  contended  by  petitioners,  and  which  are  also  more  or  less 
wheat-carrying  roads,  and  from  such  examination  and  com- 
parison wo  find  that  while  the  average  percentage  of  expense 
of  operation  was  not  greater  on  the  Railroad  Division  of  the 
Oregon  Railway  and  Navigation  Company  than  on  them  and 
its  percentage  of  net  earnings  was  considerably  larger  than 
either  of  them,  yet  its  wheat  rates  were  very  much  higher 
than  any  of  them.  The  railroads  taken  for  this  comparison 
have  been  the  Missouri  Pacific  railway,  the  Chicago,  Mil- 
waukee and  St.  Paul  railway,  the  Burlington.  Cedar  Rapids, 
and  Northern  railway,  the  Chicago  and  Northwestern  rail- 
way, the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  railway, 
the  Central  Iowa  railway,  th#  Atchison,  Topeka  and  Santa 
Fe  railroad,  and  the  Central  Vermont  Railroad  Company. 

For  the  year  ending  December  31st,  1886,  the  not  earnings 
of  the  Missouri  Pacific  railway  were  40.98  per  cent,  of  its 
gross  earnings,  and  its  total  expenses  per  mile  were  $4,778.57, 
its  gross  earnings  being  C'8,095.84  per  mile. 

For  the  year  ending  December  31st,  1886,  the  net  earnings 
of  the  Chicago,  Milwaukee  and  St.  Paul  railway  were  41.09 
per  cent,  of  its  gross  earnings,  and  its  total  expenses  per 
mile  were  $2,925.51,  its  gross  earnings  being  14,966.53. 

For  the  year  ending  December  31st,  1886,  the  net  earnings 
of  the  Burlington,  Cedar  Rapids  and  Northern  railway  were 
27.30  per  cent,  of  its  gross  earnings,  and  its  total  expenses 
per  mile  were  $2,052.36,  its  gross  earnings  per  mile  being 
$2,823.20. 
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For  the  year  ending  May  31st,  188G,  the  net  earn- 
ings of  the  Chicago  and  Northwestern  railway  were  42.93 
per  cent,  of  its  gross  earnings,  and  its  total  expenses  per 
mile  were  $3,561.46,  its  gross  earnings  per  mile  being  $6,- 
239.22. 

For  the  year  ending  December  31st,  1886,  the  net  earnings 
of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  railway 
were  37.-15  per  cent,  of  its  gross  earnings,  and  its  total  ex- 
penses were  $2,841.77  per  mile,  its  gross  earnings  per  mile 
being  $4,591.27. 

For  eleven  months  ending  December  31st,  1886,  the 
net  earnings  of  the  Central  Iowa  Railway  were  10.42  per 
cent,  of  its  gross  earnings,  and  its  total  expenses  per 
mile  were  $2,062.69,  its  gross  earnings  being  $2,302.65  per 
mile. 

For  the  year  ending  December  31st,  1886,  the  net  earn- 
ings of  the  Atchison,  Topeka  and  Santa  Fe  Railroad  were 
49.19  per  cent,  of  its  gross  earnings,  and  its  total  expens- 
es per  mile  were  $3,355.51  ;  its  gross  earnings,  $6,604.57  per 
mile. 

For  the  year  ending  June  30th,  1886,  the  not  earn- 
ings of  the  Central  Vermont  Railroad  Company  were  31.39 
per  cent,  of  its  gross  earnings,  and  its  total  expenses 
per  mile  were  $3,841.13,  its  gross  earnings  per  mile  being 
$5,598.63. 

Tli is  list  of  railroads,  except  the  Central  Vermont  Railroad 
Company,  was  named  and  selected  by  the  petitioners.  We 
included  the  Central  Vermont  Railroad  because  it  is  con* 
structed  an(J  operated  much  of  its  way  through  a  mountainous 
country,away  from  populous  cities,  and  its  through  freights 
arc  large  in  proportion  to  its  local  freights. 

For  tic  year  ending  June  30  1886,  fehe  gross  earnings  per 
mile  of  the  Railroad  Division  of  the  Oregon  Railway  and 
Navigation  Company  (576  miles)  were  $6,815.11,  and  the 
operating  expenses  per  mile  (hiring  the  same  period  were 
|3,22  ; 

Tic  ;  rates  charged  on  these  respective  railroads  we 

find  to  1  follows  : 
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Points. 


ROADS. 

Missouri  Pacific. 


From- 


Marion,  Kan Atchison,  Kan. 

'  Leonora,  Kan Atchison,  Kan . 


Car-load 

Distaue 

o     rates— eta 

miles. 

per  100 

pounds. 

253          20 

290          20 

Chicago,  Milwaukee  & 
St.  Paul  Railway New  Hall,  la Chicago,  111. 


248 


26 


Burlington,  Cedar  Rap- 
ids &  Northern  Rail- 
way  

Chicago  &  Northwest- 
ern Railway 


.Glennville,  Ta Burlinglon,  la. 

Warrens,   Wis Chicago,  ill 

.Luzerne,  la Chicago,  111.... 

Le  Mars,  Iowa St.  Paul,  Minn.. 

Sioux  City,  Iowa St.  Paul,  Minn . 

Pipestone.  Iowa St.  Paul,  .Minn. 

.Sioux  tails,  la St.  Paul,  Minn., 

.Marshalltown,  la Chicago,  ill  — 


Atchison,  Kan. 


.  ..Portland. 


246 

11.5 

245 

15 

249 

18 

244 

20 

2^0 

27 

215 

20 

241 

20 

247 

18 

2 19 

18.5 

2:).')  &  309 

17 

30 


Chicago,  St.  Paul.  Min- 
neapolis and  Omaha 
Railway 

Central  of  Iowa 

Atchison,  TopeKH,  and 
Santa  i?'e  Railway Raymond,  Kau 

Central   Vermont  hail-    Oa  points  irom  bo* 
way ton 

Oregon  Railway  &  .Nav- 
igation woiiiiJf.uy  Walla  V\  alia.. . . 

We  do  not  find  the  expenses  of  operation  of  the  defendant's 
railroad  lines  to  be  exceptionally  high  in  proportion  to  its 
earnings.  We  find  that  the  wheat  shipments  amount  in  a 
general  way  to  nearly  one-fifth  of  the  entire  freight-carrying 
traffic  of  the  defendant  between  points  on  its  Railroad  Divi- 
sion (exclusive  ol  the  Columbia  and  Palouse  Division)  and 
Portland,  and  we  are  satisfied  that  this  is  a  much  larger 
percentage  of  wheat,  when  compared  with  its  other  local 
freights  on  this  division,  than  is  carried  by  either  of  the 
other  railroads  above  named  in  proportion  to  their  other 
local  freights.  We  find  from  the  evidence  that  the  estimated 
wheat  crop  along  the  defendant's  Railroad  Division  is  about 
one-third  greater  the  present  year  than  ever  before.  We 
speak  of  the  defendant's  "  Railroad  Division"  because  it  also 
owns  a  River  Division  operated  by  steamboats  on  the  Colum- 
bia River,  and  an  Ocean  Division  operated  by  steamships  on 
the  Pacific  Ocean,  besides  other  properties.  We  also  find 
tli at  the  defendant  transports  wheat  in  sacks  from  Walla, 
Walla  to  Portland,  and  that  this  is  a  more  expensive  mode 
to  the  carrier  of  transporting  wheat  than  in  car-load  quan- 
tities of  solid  wheat  received  from  and  delivered  to  elevators 
located  along  railroad  lines. 

Having  considered  the  evidence  and  arguments  of  counsel 
and  parties,  we  are  of  opinion  that  the  rate  of  thirty  cents 
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per  hundr<   I  •  cliarged  each   of  the  petitions  was  too 

high.  "We  are  also  of  the  opinion  that  a  rate  of  twenty-three 
and  one-half  cents  per  hundred  pounds  from  Walla  Walla 
to  Portland,  under  all  the  circumstances,  would  be  reasonable. 
Further  than  this  we  are  not  prepared  to  say  that  this  wheat 
rate  should  now  be  reduced. 

A  variety  of  considerations  of  a  very  practical  nature  must 
alwa:  '  the  making  of  freight  rates  by  a  railroad 

company,  and  these  also  go  very  far  in  every  instance  to  de- 
termine the  question  of  whether  such  rates  are  reasonable  or 
unreasonable.  It  would  be  very  dangerous  to  the  success- 
ful existence  of  such  companies  for  them  to  make  or  be  re- 
quired to  make  freight  rates  upon  mere  theories  or  conject- 
ures. They  have  to  deal  with  business  as  they  find  it.  It 
is  evident  in  this  instance,  from  the  very  sparsely-settled 
country  through  which  its  railroad  lines  are  operated,  that; 
outside  of  the  through  business  which  is  furnished  to  the  de- 
fendant at  Wallula  by  the  Northern  Pacific  Eailway  and  by  the 
Oregon  Short  Line  at  Umatilla,  one  of  the  chief  articles  of 
freight  upon  which  it  must  depend  is  the  transportation  of 
wheat  to  Portland.     There  is  this  difference  1  the  busi- 

ness of  the  defendant  and  each  of  the  other  roads  with  which 
it  lias  been  compared  as  to  the  transportation  of  wheat,  and 
it  is  a- very  great  difference.  Passing  through  more  popu- 
lous communities,  in  adTlition  to  the  through  freights  fur- 
nished by  their  connections  they  have  a  greater  variety  of 
local  and  way  freights,  and  are  not  compelled  to  depend,  as 
is  the  defendant,  so  largely  upon  what  they  receive  for  the 
transportation  of  any  oik;  local  commodity,  such  as  wheat. 
They  therefore  derive  revenue  from  these  other  sources  of 
local  and  way  freights  to  a  much  greater  extent  than  the  de- 
fendant, and  can  with  confidence  rely  upon  them,  and  for 
this  reason  alone  can  safely  make  their  rates  less  on  wheat 
than  the  defendant.  IJesides,  the  wheat  hauled  by  the 
defcndanl  is  transported  in  sacks,  which  is  a,  more  expensive 
mode  <>f  shipping  and  delivering  wheat  than  that  usually 
adopted  by  the  other  roads  with  which  if  has  been  compared, 
which  is  in  car-loads  of  solid  wheal  received  from  and  deliv- 
I  8  along  their  lines. 


o 
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A  very  large  proportion  of  the  business  of  the  defendant 
is  derived  from  through  freights,  and  cannot  at  present  bo 
otherwise  than  received  from  through  freights.  The  volume 
of  through  freights  fluctuates  very  greatly,  in  some  seasons 
being  more  and  in  others  less,  and  is  frequently  influenced 
by  causes  beyond  the  control  of  a  remote  carrier  like  the 
defendant.  These  fluctuations  are  occasionally  hazardous 
to  the  business  of  such  a  carrier.  The  expense  of  frequently 
hauling  empty  cars  to  reach  this  wheat  before  it  can  be  re- 
ceived for  carriage  back  to  Portland  is  a  circumstance  that 
cannot  be  overlooked  in  an  inquiry  of  this  description,  where 
the  reasonableness  of  the  rate  charged  upon  it  is  the  only 
question  involved.  The  bare  statement  of  these  combined 
considerations,  without  amplifying  them  at  length,  as  wo 
could  do,  by  abundant  statistics  and  obvious  "reasoning, 
shows  them  to  be  vital  and  of  very  controlling  weight^ 
and  that  they  cannot  be  ignored  in  a  proceeding  of  this 
character. 

The  defendant's  railroad  lines  are  phenomenally  well  sit- 
uated in  their  relation  to  other  transportation  facilities  and 
a  large  field  of  growing  commerce  and  agriculture  :  and  the 
consideration  of  their  alleged  large  earnings  has  been  urged 
upon  us  as  a  circumstance  to  show  that  it  ought  to  reduce 
its  rates  upon  wheat  very  greatly  from  Walla  ■Walla  to  Port- 
land.    It  is  plain  to  be  seen  that  thefrevenue  derived  by  the 
defendant  from  this  valuable  property  is  very  remunerative, 
hut   as   to  its   amount  the  evidence  is  conflicting,  and  leaves 
the  actual  result   m  inextricable  doubt  at  this  time      Upon 
the    theory    of   petitioners    it    would    be    between    ten    and 
eleven  per  cent,  net  per  annum  ;  upon  the  theory  of  defend- 
ant    and  taking  into    the    estimate   the    several    judgments 
rendered  against  it  for  $210,000.00  by  the  Federal  Court  in 
Oregon,  and  now  pending   on  appeal  in  the  Supreme  Court 
of    the  United  States,  it   would  be  about  six  per  cent    per 
annum.     We  have  considered  this,  but   it   does  not  change 
the  conclusion  we  have  reached  and  which  has  been  already 
stated.  J 

A  certified  copy  of  a  recommendation  made  on  the  2d  day 
of  June,  1887,  by  the  honorable  Board  of  Railroad  Commis- 
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sioners  of  the  State  of  Oregon  to  the  Oregon  Railway  and 
Navigation  Company  recommending,  amongst  other  things, 
to  reduce  its  rates  on  wheat  to  twenty  cents  per  hundred 
pounds  in  car-load  lots  from  certain  points  east  in  that  State 
to  Portland  has  been  introduced  in  evidence  by  petitioners, 
and  is  relied  on  by  them  as  sustaining  their  views  of  this  case. 
Among  the  points  thus  named  are  Centreville,  Blue  Moun- 
tain, and  Pendleton.  A  recommendation  of  that  honorable 
Board  as  evidenee  opon  any  matter  to  which  it  relates  re- 
ceives, as  it  deserves  to  receive,  at  our  hands  a  very  high  arid 
respectful  consideration,  but  we  do  not  know  the  evidence 
upon  which  that  recommendation  was  made,  and  if  we  did 
we  would  still  be  constrained  to  be  governed  by  the  evidence 
that  is  before  us  in  this  proceeding,  which  involves  interstate 
commerce,  and  is  within  a  peculiar  jurisdiction,  which  is  de- 
volved upon  us  by  the  statute. 

Shortly  after  these  petitions  were  filed  the  defendant,  as  it 
had  a  right  to  do  under  the  statute,  reduced  its  rate  on  wheat 
from  Walla  Walla  to  Portland  from  $G  per  ton  to  $5  per  ton, 
or  twenty-five  cents  per  hundredweight. 

Since  the  first  of  April,  1887,  the  defendant  has  reduced 

its  rates  as  follows  :  Cts.  per 

100  lbs. 

Dry  goods,  boots  and  shoos 33 

Sugar,  in  less  than  car-lbads IS 

Coffee 15 

Bacon,  in  loss  than  car-loads 37 

Bacon,  in  car-loads 15 

Nails,  in  car-loads  and  less  than  car-loads 15 

Hardware 12 

Agricultural  implements,  in  loss  than  car-loads ;"5 

Lime,  in  car-loads 33 

Soap 15 

Starch,  less  than  car  loads 43 

Starch,  in  car-loads 58 

Barbed  wire 15 

Coal  oil.  less  than  car  loads :'»:; 

Dried  brail 48 

These  are  large  and  general  reductions  on  aline  line  of 
fr<  ights,  and  they  are  fairly  entitled  to  !»<■  I;ik<'n  info  consid- 
er;, lion  in  ;i  proceeding  <»i'  litis  nature.  Elates  are, and  should 
be,  to  a  considerable  extent,  so  related   to  eaeh  other  in  the 
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manner  in  which  they  are  laid  for  the  revenue  of  a  railroad 
that  the  instances  are  very  frequent  in  which  a  change  of  the 
freight  upon  one  important  article  of  commerce  involves  a 
consideration  of  the  relative  rates  on  other  articles.  This 
Case  is  one  of  that  description.  A  reduction  of  rates,  such 
as  is  claimed  by  petitioners,  to  fifteen  cents  per  hundred 
pounds,  or  three  dollars  per  ton,  on  wheat  shipments  from 
Walla  Walla  to  Portland  is  one  that  would  be  entirely  too 
great  under  the  circumstances  by  which  the  defendant  is 
surrounded  at  this  time. 

The  order,  therefore,  is  that  on  and  after  the  15th  day  of 
December,  1887,  the  defendant  must  cease  to  charge  more 
than  twenty-three  and  a  half  cents  per  hundred  pounds,  or 
four  dollars  and  seventy  cents  per  ton,  on  wheat  transported 
by  it  over  its  railroad  lines  from  Walla  Walla,  in  Washington 
Territory,  to  Portland,  in  the  State  of  Oregon,  during  the 
present  grain  season. 

The  order  is  also  made  in  this  form  as  to  the  present 
grain  season  upon  the  statement  in  the  answer  of  the  de- 
fendant that  further  reductions  on  wheat  rates  are  intended 
to  be  made  by  defendant  as  soon  as  this  can  be  done  and 
upon  the  general  course  of  dealing  of  defendant,  as  shown  in 
the  proofs,  that  the  rate  for  the  next  season  on  wheat  will 
doubtless  be  further  modified. 


WILLIAM    H.    COUNCILL    v.    THE    WESTEEN   AND 
ATLANTIC    EAILKOAD    COMPANY. 

Tried  3n\y  23.— Decided  December  3,  1887. 

The  Commission  will  not  go  into  the  question  of  money  damages  when  the 
claim  presented  is  in  its  nature  an  action  of  trespass,  for  the  reason  that 
defendant  is  constitutionally  entitled  to  a  trial  by  jury  in  such  a  case. 

The  Commission  is  not  authorized  to  award  the  counsel  and  attorney's  fees, 
which  may  be  given  by  a  court  under  the  8th  Section  of  the  Act. 

Colored  people  may  properly  be  assigned  separate  cars  on  equal  terms. 
Such  a  separation  of  the  races  does  not  create  undue  prejudice  or  unjust 
preference. 

Complainant,  a  colored  man,  paid  the  same  fare  as  other  first-class  passen- 
gers, and  it  was  only  fair  dealing  and  common  honesty  that  he  should 
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have  the  security  and  convenience  of  travel  for  which  his  money  had 
been  taken. 
Colored  people  who  buy  first-class  tickets,  must  be  furnished  with  accom- 
modations equally  safe  and  comfortable  with  other  first-class  passen- 
gers. The  Commission  finds  that  the  car  furnished  complainant  was 
only  second-class  in  comforts  for  travel,  and  that  he  was  thereby  sub- 
jected to  undue  prejudice  and  unreasonable  disadvantage,  in  violation 
of  the  Act  to  regulate  commerce. 

John  It.  Brandon  and  Oscar  It  Hundley,  for  complainant. 
Julias  L.  Brown,  for  defendant. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

Morrison,  Commissi  oner  : 

The  complaint  of  Wm.  H.  Councill  against  the  Western 
and  Atlantic  Railroad  Company  states  that  he  is  a  minister 
of  the  Gospel  of  the  African  Methodist  Church,  a  school 
teacher,  a  citizen  of  the  United  States,  a  resident  of  Hunts- 
ville,  in  the  State  of  Alabama,  where  he  is  principal  of  the 
State  Colored  Normal  and  Industrial  School ;  and  that  said 
railroad  company  is  a  common  carrier  of  passengers  and 
property  from  Chattanooga,  in  the  State  of  Tennessee,  to 
Atlanta,  in  the  State  of  Georgia  ;  that,  having  occasion  to 
visit  some  of  the  States  east  of  Alabama  in  the  interest  of 
said  school,  he  had,  on  April  7,  1887,  proceeded  as  far  as 
Chattanooga,  where  he  purchased  of  said  railroad  company 
a  first-class  ticket  over  its  road  from  Chattanooga  to  Atlanta, 
and  shortly  before  the  train  started,  entered  a  car  and  seated 
himself  without  direction  from  any  one  as  to  the  car  he 
should  take  or  seat  he  should  occupy.  Soon  after  lie  went 
aboard  and  the  train  had  started,  ami  before  his  ticket  had 
been  asked  for,  he  was  told  by  a  man  to  go  into  another  car. 
The  person  making  this  request  did  not  announce  his  official 
character,  and  the  same  being  unknown  to  complainant  the 
i  otheeded.  And  complainant  avers  that,  whether 
or  not  such  person  w;i,s  an  officer,  agent,  or  employee  of  said 
company,  be  bad  no  right  or  authority  to  require  complain- 
ant to  change  Id.-  scat.. 

Tli*'  complainant  wbb  s<><m>  again  fold  fco  go  into  another 
oar,  this  time  by  a  brakeman  or  person  in  railroad  garb,  to 
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whom  complainant  answered  that  when  the  conductor  came 
for  his  ticket  he,  complainant,  would  go  into  another  car  if 
the  conductor  so  directed.  Soon  after  the  second  direction 
to  go  into  another  car,  the  brakeinan  or  employee  by  whom 
it  was  given,  returned  with  two.  other  persons,  one  carrying 
a  railroad  lantern,  who  again  told  complainant  to  go  into 
another  car,  to  which  he  responded  as  before,  that  he  would 
go  if  told  to  do  so  by  the  conductor.  The  person  holding 
the  lantern,  without  provocation,  struck  the  complainant  with 
it  several  blows,  cut  and  bruised  his  face,  and  the  three  to- 
gether forcibly  ejected  him  from  the  car  and  compelled  him 
to  go  into  and  occupy  another  car,  in  which  he  rode  until  the 
train  reached  Dalton,  Georgia,  at  which  place,  in  consequence 
of  the  injuries  and  braises  inflicted  on  him,  he  left  the  train. 
His  ticket  over  the  road  to  Atlanta  had  been  surrendered. 
These  injuries  and  wrongs  were  done  to  complainant  in  the 
presence  of  the  passengers  seated  in  the  car  which  he  was 
compelled  to  vacate,  and  none  of  said  passengers  were  told 
to  change  their  seats  nor  were  they  otherwise  molested ;  that 
the  conductor  witnessed  the  violence  and  had  information 
that  it  was  intended  and  made  no  effort  to  prevent  it,  and 
when  requested  by  complainant  to  protect  him  and  see  that 
his  rights  as  a  passenger  on  said  train  was  respected,  his 
reasonable  request  was  answered  by  the  conductor  with, 
harsh  and  abusive  language. 

That  defendant  did,  on  April  7th,  1887,  in  respect  of  the 
matter  stated  by  complainant,  subject  him  to  unreasonable 
prejudice  and  disadvantage  in  violation  of  the  Act  to  regu- 
late commerce,  and  especially  of  the  third  section  of  said  Act; 
that,  being  a  colored  man,  he  was  in  consequence  thereof  not 
allowed  a  seat  in  said  car,  while  white  passengers  who  had 
purchased  tickets  at  the  same  price  paid  by  complainant  were 
allowed  to  ride  in  said  car,  and  that,  because  of  his  color,  he 
was  unreasonably  discriminated  against  and  subjected  to  un- 
reasonable prejudice  and  disadvantage ;  that  by  reason  of  the 
public  manner  of  the  assault,  ejectment  from  the  car,  bruises 
received,  pain  endured,  mental  anxiety,  and  humiliation,  de- 
lay in  making  his  journey,  and  the  unjust  discrimination 
against  him  he  had  been   damaged  in  the  sum   of  $25,000, 
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which  he  asks  may  be  awarded  to  him,  together  with  $1,500 
tor  the  reasonable  pay  of  counsel  he  has  been  compelled  to 
employ. 

The  answer  of  the  defendant  railroad  company  admits,  or 
does  not  contest,  the   occupation,  citizenship,  and  residence 
of  the   complainant  as  stated  in  his   complaint.     It  admits 
that  defendant  is  a  common  carrier  of  passengers,  that  com- 
plainant is  a  colored  man   and  purchased   a  ticket  over  its 
road  as  stated  by  him,  and   does  not  contest  his   statement 
that  he  on  April  7th,  1887,  entered  the  car  and  stated  him- 
self without  direction  from  any  one  as  to  the  car  he  might" 
take  or  the  seat  he  might  occupy.     Defendant  admits  that 
complainant  was   twice  told  by  employees,  its  agents,  or,  as 
it  claims,  was  politely  requested,  once  by  the  conductor  and 
once  by  the  brakeman,  to  go  into  another  car,  and  that  com- 
plainant was  removed  from  the  car  to  another  by  violence, 
but,  as  it  alleges,  not  by  its  agents.     It  admits  that  the  vio- 
lence was  used  in  the  presence  of  the  passengers  in  the  ladies' 
car,  and  that  no  demand  was  made  upon  any  other  of  the 
passengers  to  vacate  their  seats,  but  it  alleges  that  no  others 
were  there  in  violation  of  the  rules.    It  admits  that  complain- 
ant left  the  train  at  Dalton,  Ga.,  as  it  avers,  for  no  other  rea- 
son than  that  he  chose  to  do  so. 

It  admits  "its  obligation  to  furnish  to  all  passengers  who 
pay  the  same  fare  equal  or  like  accommodations,  and  that  it 
has  no  right  to  discriminate  between  classes  on  account  of 
color  sex,  or  otherwise,  by  offering  one  better  accommoda- 
tions and   another   inferior    accommodations    for    the    same 

money. 

Further  answering,  the  defendant  railroad  company  avers 
that  it  has  the  right  to  promote  good  government  of  its  trains 
and  the  convenience  and  comfort  of  passengers  by  classify- 
ing and  requiring  those  of  one  color  or  sex  to  ride  in  one  car 
;..,,|   ,  another  in  a  different  car,  and   to  avoid  confu- 

sion and  trouble  which  might  result  from  "crowding  persons 
o  races  together  in  the  same  cap,"  it  had  established 
nnanenl  rule  <  c  r<  gulation  of  the  company.     By  this  rule 
,,|  is  set  apart,  called  tin'  ladies'  car,  which  no 
but  a  lacly,  or  ;i  gentleman  accompanied  by  a  lady,  or  a 
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lady  and  children  can  enter  and  occupy  until  these  are  seated. 
It  there  are  vacant  seats  alter  the  persons  entitled  to  occupy 
the  car  are  seated  white  male  persons  can  occupy  them 
until  required  for  ladies  who  may  come  on  the  car.  Another 
car  is  provided  for  colored  people  which  white  persons  are 
not  permitted  to  occupy  without  consent  of  the  colored  pas- 
sengers. It  is  part  of  this  rule  that  colored  persons  going 
into  the  ladies'  car  shall  be  notiiied  by  the  conductor  or 
ferakeman  to  go  into  the  car  provided  for  them. 

Defendant  denies  that  complainant  had  a  right  to  occupy 
a  seat  in  the  ladies'  car  and  avers  that  he  was  aware  of  de- 
fendant's rule,  and  that  he  had  taken  and  was  occupying  a 
seat  in  violation  thereof  ;  that  he  was  notified  that  a  car  on 
the  train  had  been  set  apart  for  colored  persons,  which  he 
was  requested  to  occupy  and  which  he  refused  to  occupy,  in- 
sisting that,  having  paid  full  fare,  he  was  entitled  to  ride 
where  he  was  seated.  Defendant  further  avers  that  it  was 
the  duty  of  its  conductor  to  have  removed  complainant  to 
the  car  provided  for  colored  persons,  using  as  little  violence 
as  possible,  but  that  the  passengers,  offended  by  his  presence 
in  the  ladies'  car  and  by  his  refusal  on  request  to  leave  it, 
took  the  matter  in  hand,  used  violence,  and  ejected  complain- 
ant from  the  car,  and  that  no  conductor,  brakeman,  or  other 
of  its  officers  or  employees,  or  any  one  having  any  control 
over  the  train  took  any  part  in  the  chastisement  that  was  ad- 
ministered to  the  complainant ;  "  that,  on  the  contrary,  they 
were  not  aware  of  any  intention  to  inflict  the  punishment 
and  did  not  in  any  manner  countenance  or  justify  the  vio- 
lence to  which  complainant  was  subjected." 

Defendant,  further  answering,  says  that  the  car  provided 
for  the  accommodation  of  colored  persons  on  said  train  was 
first  class,  and  denies  that  it  subjected  complainant  or  per- 
mitted him  to  be  subjected,  as  far  as  it  was  able  to  prevent 
it,  to  any  undue  or  unreasonable  prejudice  or  disadvantage 
because  of  his  being  a  colored  person  or  for  any  reason  what- 
sover,  and  defendant  insists  that  whatever  injury,  prejudice, 
or  disadvantage  complainant  suffered  it  wTas  the  result  of  his 
own  conduct  and  not  the  fault  of  defendant. 

On  investigation  the   following  facts  are  found  from  the 
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depositions  and  oral  testimony  of  witnesses,  which  are,  in  ad- 
dition to  the  facts  lound  in  the  statements  of  the  complaint 
not  denied  in  the  answer : 

1.  lleguiations  setting  apart  cars  for  separate  use  of  white 
and  colored  peusons  had  been  established  for  said  railroad 
company  substantially  as  stated  in  its  answer.  (Similar  regu- 
lations are  customary  on  the  railroads  of  Georgia,  Tennessee, 
and  neighboring  States.  On  defendant's  road  these  regula- 
tions are  not  well  defined  and  are  seldom  enforced,  except  as 
to  colored  persons. 

2.  The  passenger  cars  in  the  train  were  the  colored  peo- 
ple's car,  first  after  the  baggage  car;  next,  the  ladies'  car, 
from  which  the  complainant  was  ejected,  and  last  the  sleeping 
car.  The  ladies'  and  colored  people's  cars  were  of  the  same 
pattern  and  of  like  substantial  build.  The  one  designated 
the  colored  people's  car  was  divided  by  a  partition  into  two 
nearly  equal  apartments,  with  a  door  between  them  opening 
either  way  hj  slight  pressure  and  without  a  fastening  when 
closer.  The  rear  half  end  or  apartment  was  the  smoking- 
car  #f  or  white  and  colored  men  by  the  rules,  but  for  white 
men  in  practice.  The  front  half  end  or  apartment,  in  which 
smol  frequent,  was  the  colored  car  for  both  sexes.  It 
was  badly  lighted  by  a  single  burner,  and  contained,  for  the 
use  of  the  passengers  of  both  divisions,  the  one  necessity  of 
railr  !  which  adds  to  the  convenience  without  con- 
trib:               the  cleanliness  of  the  car. 

?>.  If  the   officers,  agents,   and  employees  of  the  railroad 
comp  my  in  control  of  the  train  did  not  plan  and  participate 
in  t'.       ssault  on  complainant  and  in  his  removal  from  the 
car,!            aitted  to  discourage  or  discountenance  it.   At  least 
two  <                 thebrakeman  and  baggage-master -were  pres- 
ent]          •  ■■  and  made  no  effort  to  protect  complainant  froiri 
ace  done  him. 
complainant  alleges  that  he  lias  been  subjected  fco  un- 
:-  prejudice  and   unjust  discrimination,  and  claims 
,     ■■  -  for   injuries  done  him  and    tor   reason- 
abb    fees   of  attorneys  he  has  been    compelled  fco   employ, 
ulli    amendment  fco  \ he  ( 'onsfcil ution  of  the 
:<■  defendant,  in  any  ease  at  comi i  Law,  is 
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entitled  to  a  trial  by  jury.  This  claim  is,  in  its  nature,  an 
action  of  trespass,  and  therefore  presents  such  a  case;  and 
when,  on  the  hearing,  the  complainant  offered  evidence  of 
pecuniary  damages  as  a  basis  tor  an  award,  the  Commission, 
because  it  could  not  give  such  a  trial,  declined  to  go  into  that 
question.  The  complainant  is,  therefore,  left  to  his  appro- 
priate remedy  in  the  courts  for  the  alleged  trespass  and 
assault  upon  him.  In  such  a  proceeding  the  defendant  may 
he  held  liable  for  counsel  or  attorneys'  fees,  "  to  be  fixed 
by  the  court/'  as  provided  in  section  8  of  the  Act  to  regulate 
commerce,  and  which  this  Commission  is  not  authorized  to 
award"  The  claim  for  damages  and  attorneys'  fees  being  thus 
disposed  of,  it  remains  to  be  considered  whether  railroad 
companies  may  lawfully  separate  their  white  and  colored 
ngers  by  providing  cars  for  each,  and  if  the  car  for  col- 
ored people  on  the  defendant's  road  was  as  safe  and  comfort- 
able as  that  provided  for  white  people. 

It  is  both  the  right  and  the  duty  of  railroad  companies  to 
make  such  reasonable  regulations  as  will  secure  order  and 
promote  the  comfort  of  their  passengers.  In  the  exercise  of 
this  right  and  the  performance  of  this  duty,  carriers  have  es- 
tablished rules  providing  separate  cars  for  ladies,  and  for 
gentlemen  accompanied  by  ladies,  and  their  right  to  make 
such  rules  as  to  sexes  is  nowhere  questioned.  A  man,  white 
or  colored,  excluded  from  the  ladies'  car  by  such  a  rule  could 
hardly  claim  successfully  under  the  Act  to  regulate  com- 
merce that  he  had  been  subjected  to  unjust  discrimination 
and  unreasonable  prejudice  or  disadvantage.  It  is  a  custom 
of  the  railroad  companies  in  the  States  where  the  defendant's 
road  is  located,  and  in  all  the  States  where  the  colored  pop- 
ulation is  considerable,  to  provide  separate  cars  for  the  ex- 
clusive use  of  colored  and  of  white  people. 

In  Pennsylvania,  where,  by  regulation,  separate  seats  were 
provided,  a  colored  woman  refused  to  occupy  the  seat  as- 
signed to  her;  she  was  put  off  the  train,  and  the  Supreme 
Court  of  the  State  in  that  case  declared  the  separation  of 
white  and  colored  passengers  in  a  public  conveyance  to  be  a 
subject  of  "  sound  regulation  to  secure  order,  promote  com- 
fort, preserve  peace,  and   maintain   the   rights   of  both  car- 


346  INTERSTATE    COMMERCE    COMMISSION   REPORTS. 

riers  and  passengers."  In  a  later  case  in  Illinois  the 
Supreme  Court  held  that  public  carriers  have  no  right  to 
discriminate  between  passengers  on  account  of  color  "until 
they  do  furnish  separate  seats  equal  in  comfort  and  safety  to 
those  furnished  to  other  travelers,"  the  obvious  meaning  of 
which  is  that  to  furnish  separate  scats  equal  in  comfort  and 
safety  is  not  unjust  discrimination. 

These  interpretations  of  the  law  are  in  conformity  with 
the  decision  of  Justice  Woods,  late  of  the  United  S 
Supreme  Court,  denying  to  the  children  of  colored  parents  in 
Louisiana,  under  the  laws  of  that  State,  the  right  to  "  attend 
the  same  public  schools  as  those  in  which  white  children  are 
educated."  In  this  case  Justice  Woods  said  "equality  of 
rights  does  not  necessarily  imply  identity  of  rights." 

The  people  of  the  United  States  by  the  votes  of  their 
representatives  in  Congress  support  the  public  schools  of  the 
country's  capital  city,  and  here  white  and  colored  children 
are  educated  in  separate  schools.  Congress  votes  public 
moneys  to  separate  charities  ;  men,  black  and  white,  pitch 
their  tents  at  the  base  of  Washington's  Monument  to  com- 
pete in  the  arts  of  war  in  separate  organizations.  Trades 
unions,  assemblies,  and  industrial  associations  maintain 
and  march  in  separate  organizations  of  white  and  colored 
persons. 

Public  sentiment,  wherever  the  colored  population  is  large, 
sanctions  and  requires  this  separation  of  races,  and  this  was 
recognized  by  counsel  representing  both  complainant  and 
defendant  at  the  hearing.  We  cannot,  therefore,  say  that 
there  is  any  undue  prejudice  or  unjust  preference  in  recog- 
nizing and  acting  upon  this  general  sentiment,  provided  it 
is  don*',  on  fair  and  equal  terms.  This  separation  may  be 
carried  out  on  railroad  trains  without  disadvantage  to  either 
race  and  with  increased  comfort  to  belli. 

J>!i:  I  I  of  i  he  carrier  to  assign  a  white  man  to  another 

(•;.)•  than  I  ies1  car,  or  a  colored  man  \  >  a  car  for  bis  own 

ing  From  the  right  of  either  to  bave  accozn- 

|  antially  equal   to  those  of  other  passenj  ;era 

fare.     The  complainant  had  paid  I  he  same 

lbs"  passeng         ;  norethan 
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fair  dealing  and  common  honesty  that  he  should  have  the 
security  and  conveniences  of  travel  for  which  his  money  had 
been  accepted.  This  was  denied  to  him.  Hb  was  told  to 
go,  and  then  forcibly  removed  to  the  car  assigned  to  passen- 
gers of  his  race.  This  was  a  half  car,  half  lighted,  in  which 
men  and  women  were  huddled  together,  and  where  men, 
white  and  black,  smoked  at  pleasure.  The  defendant's  wit- 
ness, who  testified  that  he  struck  the  complainant  several 
blows  and  removed  him,  designated  the  car  into  which  he 
forced  complainant  a  "  second-class  "  car  ;  and  such  it  was, 
being  dismal,  less  clean,  and  less  comfortable  than  the  car  in 
which  he  was  first  seated  and  not  permitted  to  ride. 

The  manner  of  his  removal  need  not  be  discussed  here, 
since  the  alleged  assault  and  trespass  is  not  to  be  here  con- 
sidered. 

There  was  in  the  train  no  car  furnishing  the  accommoda- 
tions for  which  the  complainant  had  paid  and  was  entitled 
to  have,  other  than  the  one  from  which  he  was  removed  be- 
cause he  was  a  colored  man.  In  denying  to  complainant 
equal  accommodations  furnished  the  other  passengers  paying 
the  same  fare  the  railroad  company  subjected  him  to  undue 
prejudice  and  unreasonable  disadvantage,  in  violation  of  the 
Act  to  regulate  commerce,  and  these  unlawful  acts  and  all 
unjust  discriminations  must  be  discontinued. 

The  Western  and  Atlantic  Kailroad  Company  will  be  noti- 
fied to  cease  and  desist  from  subjecting  colored  persons  to 
undue  and  unreasonable  prejudice  and  disadvantage  in 
violation  of  section  3  of  the  Act  to  regulate  commerce,  and 
from  furnishing  to  colored  persons  purchasing  first-class 
tickets  on  its  road  accommodations  which  are  not  equally 
safe  and  comfortable  with  those  furnished  other  first-class 
passengers. 

THOMAS    J.    REYNOLDS    v.    THE    WESTERN"    NEW 
YORK  &  PENNSYLVANIA  RAILWAY    COMPANY. 

A  road  being  in  the  hands  of  a  receiver,  a  complaint  was  instituted  against 
the  company  owning  it,  and  in  the  complaint  the  receivership  was  men- 
tioned, but  the  company  was  stated  as  having  come  into  possession  of 
the  road,  and  the  receiver  was  erroneously  called  the  president  of  tho 
company.     The  petition  was  served  on  him.  and  an  answer  was  filed  by 
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the  company.  Under  the  circumstances  it  was  held  proper  to  allow  the 
petitioner  to  amend  his  complaint  so  as  to  show  the  existence  of  the 
receivership.  , 

•e  hen  this  case  was  called  lor  hearing, 

Mr.  George  Zabriskie,  for  defendant,  raised  the  question 
whether  the  case  was  properly  brought. 

It  appeared  that  the  defendant  is  the  successor  by  reorga- 
nization of  the  Buffalo,  New  York  &  Philadelphia  Railroad 
Company.  The  property  of  said  company  lias  for  some  time 
been  in  the  hands  of  G.  Clinton  Gardner  as  receiver,  and 
when  the  reorganization  Cook  place  the  receiver^  s  con- 

tinued by  order  of  the  court  until  January  1,  1888  when  it 
will  come  to  an  end,  and  defendant  will  mac;';:;  said  prop- 
erty. This  proceeding  is  instituted  by  petition,  which  com- 
plains of  rates  charged  on  railroad  ties  as  excessive.  The 
petition  was  filed  October  17,  1887.  The  receivership  of  Mr. 
Gardner  was  stated  in  it  as  having  existed  until  the  reorga- 
nization of  the  company,  and  it  was  suited  that  such  reorga- 
nization was  with  Mr.  Gardner  as  president.  This  last 
statement  appears  to  have  been  an  error. 

The  service  of  the  petition  was  by  mail,  addressed  to  Mr. 
Gardner,  as  president  of  the  Western  New  York  &  Pennsyl- 
vania Railroad  Company,  who  acknowledged  by  letter  that 
it  had  "  been  duly  received,  and  referred  to  Mr.  George 
Zabriskie,  counsel  for  receiver,  with  request  that  answer  be 
prepared,  and  he  will  advise  you  further."  The  answer  was 
duly  prepared  mid  filed,  in  the  name  of  said  last-named  conn 
pany,  and  verified  by  the  president,  Mr.  Probst ;  and  in  it 
was  stated  the  fact  that  the  reorganized  company  had  not  yet 
come  into  possession  of  the  road. 

A'.  J.  Wash,  for  the  petitioner. 

The  Commission,  without  undertaking  to  decide  whether, 
when  :>  road  is  thus  in  the  hands  of  a-  receiver,  it  is  proper 
ik-Ii  a  proceeding  against  the  corporation  itself, 
beld  thai  under  the  circumstances  of  this  case  it  would  bo 
proper  to  allow  1  lie  petitioner  to  amend  so  as  (<>  show  by  Ins 
pel  ition  \  be  exi  1 1  Qce  of  I  he  receivership. 

!  H  ridi  e  iii  was  made  accordingly  and  the  ease  proceeded 
to  ;i  bea  i  i 
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IN  THE  MATTEE  OF  THE  EXPRESS  COMPANIES. 

Heard  October  25— Decided  December  28,  1887. 

The  more  fact  that  a  common  carrier  does  other  business  besides  the  trans- 
portation of  passengers  or  property,  or  performs  a  further  service  than 
that  of  transportation  in  respect  to  the  articles  earned,  held,  not ^suffi- 
cient to  exclude  the  carrier  from  the  operation  of  the  Act,  so  far  as 
applicable  to  its  business. 

Th0  [*Jt  to  reflate  commerce  is  highly  remedial  in  purpose  and  scope, 
and  shouldreceive  a  liberal  construction,  with  the  object  of  making  the 
benefit  Lai  result  desired  by  Congress  operative  to  the  greatest  available 

Therelanor,  of' express  companies  to  interstate  commerce  considered,  with 

the   extent  and  method   of  their  participation  therein,      i  he  bringing 

them  within  the  provisions  of  the  Act  found  practicable,  and  on  some 

accounts  desirable.  .1w.Bl1 

Express  business,  conducted  as  a  branch  of  the  busmess  oi  the  rarlroad 

company,  held  to  bo  subject  to  the  Act. 
Impress  business,   conducted  by   an   independent  organisation    acqmnng 
transportation -rights  by  contract,  held  not  to  he  described  m  the  Act 
with  sufficient  precision  to  warrant  the  Commission  in  taking  jurisdic- 
tion  thereof. 

OPINION  OF  COMMISSION. 

Walker,  Com  m  issioner  : 

A  considerable  part  of  the  movement  of  freight  from  one 
State  or  Territory  to  another,  throughout  the  United  States, 
is  carried  on  by  so-called  "  Express  Companies."     Originally 
suggested,  as  it  seems,  by  the  employment  of  messengers  to 
(tarry  bank  exchanges  of  money  and  securities,  the  system 
has  developed  into  a  very  general  method  of  transporting 
all  property  of  special  value  or  of  perishable  nature,  or  when 
speed  in  transit    is  for  any  reason  desired.     It  is  pursued 
upon  substantially  all  the  lines  of  railroad  in  the  country, 
as  well  as  upon  steamboat  lines,  stage  coaches    and    other 
vehicles  of  carriage.     The  charges  collected  for  such  trans- 
portation are  relatively  high,  as  compared  with  the  ordinary 
freight  business  of   railroad  and  steamboat  companies,  but 
the  service  is  rapid  and  accurate.     The  existence  of  express 
companies    and  the  facilities  which    they  furnish    have  de- 
veloped to  immense  proportions  a  business  adapted  to  the 
requirements  of  such  traffic.     Railroad  companies  prefer  that 
freight  in  small  parcels  and  of  the  nature  in  other  respects 
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considered  appropriate  to  the  express  business,  especially 
when  quick  transit  is  essential,  should  be  handled  by  those 
agencies.  The  public  no  doubt  is  better  served  by  them  in 
some  respects  than  it  would  be  by  the  ordinary  methods  of 
railroad  transportation.  For  various  reasons,  therefore,  the 
custom  of  sending  all  such  business  "  by  express  "  has  become 
a  matter  of  course,  and  the  methods  of  its  transportation 
have  been  highly  systematized.  In  fact,  although  as  to  some 
articles  the  shipper  has  a  choice  whether  they  shall  be  sent 
as  express  matter  or  as  freight,  there  are  many  which  the 
railroad  companies  seem  to  regard  as  more  appropriate  for 
transportation  by  the  express  companies,  and  relinquish 
wholly  to  them. 

The  contract  on  file  in  this  office  between  a  leading  railroad 
company  and  the  express  company  which  handles  its  parcel 
traffic  contains  the  following  clause  :  "  All  matter  seeking 
transportation  by  passenger  trains  shall  be  considered  and 
treated  as  express  matter  (except  the  personal  baggage  of 
passengers  on  the  train,  and  milk,  and  excepting  such  matter 
as  the  railroad  company,  through  its  representatives,  shall 
elect  to  carry  tree  of  charge)  ;  with  these  exceptions,  all  such 
matter  shall  be  turned  over  to  the  express  company  and  be 
carried  and  delivered  by  them  at  the  usual  rate  of  charge  for 
such  service."  Such  a  stipulation  is  expressed  or  understood 
upon  all  the  lines. 

It  is  claimed  as  a  reason  for  the  surrender  of  this  business 
by  the  railroads  to  the  express  companies  that  the  rapidity 
and  certainty  required  in  the  service  can  best  be  secured  by 
a  special  organization,  largely  composed  of  trained  servants, 
whose  attention  is  given  exclusively  to  the  handling  of  this 
class  of  traffic,  and  that  the  present  satisfactory  results  could 
nol  be  attained  by  undertaking  to  carry  it  on  through  the  regu- 
lar employees  of  the  mil  road  companies.  This  is,  no  doubt5  in 
.if  measure  true.  Nevertheless ii  hasbeenfound  practica- 
ble on  Bome  important  lines  to  organize  an  express  service  as 
;i  (|.  partmeni  of  (lie  traffic  <»l*  the  company.  And  itshould  be 
further  remarked  that  the  practice  of  turning  over  a,  branch 
oi'  the  carrier's  Imsiness  i«>  ;•  third  part)  by  contract  is  bus<  <  p 
fcible  of  in  lennite  extension. 
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Contracts  are  made  with  the  railroad  company  to  furnish 
space  upon  fast  trains  for  the  express  business,  which  may 
be  paid  for  by  the  year,  by  the  space  occupied,  by  the  weight 
carried,  or  according  to  an  agreed  division  of  the  gross  re- 
ceipts, or  of  the  profits.  The  method  of  ascertaining  the 
compensation  to  be  paid  for  the  carriage  of  the  messengers 
and  freight  varies  greatly  in  different  portions  of  the  country. 
Perhaps  the  most  usual  contract  is  one  which  pays  to  the 
railroad  company  forty  per  cent,  of  the  gross  receipts  of  the 
express  company. 

A  messenger  usually  accompanies  the  express  freight  in 
transit,  who  is  not  in  the  employ  of  the  railroad  companies, 
and  the  business  of  receiving  and  delivering  the  goods  and 
property  transported  is  managed  by  employees  of  the  express 
companies,  who  are  generally  entirely  distinct  from  the 
agents  of  the  railroad  lines,  although  at  the  smaller  stations 
the  same  person  is  often  employed  by  both.  So  far  as  the 
public  is  concerned,  this  business  is  wholly  done  by  the  ex- 
press companies,  the  shipper  and  receiver  of  the  property 
having  no  contract  relation  with  the  corporation  or  person 
owning  the  railroad  or  other  system  of  transportation  em- 
ployed, but  dealing  exclusively  with  the  express  company 
operating  on  the  route  desired,  to  which  alone  he  looks  in 
case  of  loss  or  damage.  The  express  company  itself  thus 
becomes  a  common  carrier,  employing  instrumentalities  of 
commerce  in  part  its  own  and  in  part  hired  from  other 
carriers,  and  having  the  responsibilities,  duties,  liabilities, 
rights,  and  liens  of  a  common  carrier  in  its  relations  with 
the  public.  Its  position  in  this  respect  has  been  judicially 
ascertained,  is  well  understood  throughout  the  country,  and 
is  not  seriously  in  dispute. 

The  companies  engaged  in  this  peculiar  method  of  conduct- 
ing interstate  traffic  are  known  by  the  following  names  : 

Adams  Express  Company. 

American  Express  Company. 

Baltimore  and  Ohio  Express  Company.    (Kecent]y  ac- 
quired by  the  United  States  Ex.  Co.) 

Canadian  Express  Company. 

Dominion  Express  Company. 
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Erie  Railroad  Express. 

National  Express  Company. 

Northern  Pacific  Express  Company. 

New  York  and  Boston  Dispatch  Express  Company. 

Pacific  Express  Company. 

Southern  Express  Company. 

United  States  Express  Company. 

Wells,  Fargo  &  Company. 

Each  of  these  companies  operates  a  certain  territory  as  its 
own,  the  entire  country  having  been  definitely  subdivided 
among  them  by  agreement  or  by  chance.  The  right  of 
railroad  companies  to  make  an  exclusive  contract  with  a 
selected  express  company  for  the  handling  of  all  the  express 
business  upon  its  line  has  recently  been  established  by  the 
Supreme  Court  of  the  United  States.  The  language  used  is 
as  follows  : 

"  The  reason  is  obvious  why  special  contracts  in  reference 
to  this  business  are  necessary.     The  transportation  required 
is  of  a  kind  which  must,  if  possible,  be  had  for  the  most  part 
on  passenger  trains.     It  requires  not  only  speed,  but  reason- 
able certainty  as  to  the  quantity  that  wili    be   carried  at  any 
one  time.     As  the  things  earned  are  to   be   kept  in  the  per- 
sonal custody  of  the  messenger  or  other  employee  cf  the  ex- 
press company,  it  is  important  that  a,  certain   amount  of  car 
space  should  be  specially  set  apart  for  the  business,  and  that 
this   should,   as  far  as  practicable,  be  put  in  the  exclusive 
possession  of  the  expressman  in  charge.     As  the  business  to 
be  done  is  '  express,'  it  implies  access  to  the  train  lor  load- 
ing at  the  latest  and  lor  unloading  at  the  earliest  convenient 
moment.     All  this  is  entirely  inconsistent  with  the  idea  of 
an  express  business  on  passenger  trains   free  to  all  express 
earners.     Railroad    companies   are  by   Law  carriers  of  both 
persons  and  property.     Passenger  trains  have  from  the  be- 
ining  been    provided    lor  the  transportation   primarily  of 
passengers   and    fcheir   baggage.      This    must  bo  done  with 
onable  promptness  an,]  with   reasonable  comfort  to  the 
pa  The  express  business  on  passenger  trains  is  in  a 

ordinate  to  the  passenger  business,  and  it  is  con- 
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sequcntly  the  duty  of  a  railroad  company  in  arranging  for 
the  express  to  see  that  there  is  as  little  interference  as  pos- 
sible with  the  wants  of  passengers.  This  implies  a  special 
understanding  and  agreement  as  to  the  amount  of  car  space 
that  will  be  afforded,  and  the  conditions  on  which  it  is  to  be 
occupied,  the  particular  trains  that  can  be  used,  ihe  places 
at  which  they  shall  stop,  the  price  to  be  paid,  and  all  the 
varying  details  of  a  business  which  is  to  be  adjusted  between 
two  public  servants,  so  that  each  can  perform  in  the  best 
manner  its  own  particular  duties.  All  this  must  necessarily 
be  a  matter  of  bargain,  and  it  by  no  means  follows  that  be- 
cause a  railroad  company  can  serve  one  express  company 
in  one  way  it  can  as  well  serve  another  company  in  the  same 
way  and  still  perform  its  other  obligations  to  the  public  in 
a  satisfactory  manner.  The  car  space  that  can  be  given  to 
the  express  business  on  a  passenger  train  is,  to  a  certain 
extent,  limited,  and,  as  has  been  seen,  that  which  is  allotted 
to  a  particular  carrier  must  be,  in  a  measure,  under  his  ex- 
clusive control.  No  express  company  can  do  a  successful, 
business  unless  it  is  at  all  times  reasonably  sure  of  the 
means  it  requires  for  transportation.  On  important  lines 
one  company  will  at  times  fill  all  the  space  the  railroad  com- 
pany can  well  allow  for  the  business.  If  this  space  had  to 
be  divided  among  several  companies  there  might  be  occa- 
sions when  the  public  would  be  put  to  inconvenience  by 
delays  which  could  otherwise  be  avoided.  So  long  as  the 
public  are  served  to  their  reasonable  satisfaction,  it  is  a  mat- 
ter of  no  importance  who  serves  them.  The  railroad  com- 
pany performs  its  whole  duty  to  the  public  at  large  and  to 
each  individual  when  it  affords  the  public  all  reasonable 
express  accommodations.  If  this  is  done  the  railroad  com- 
pany owes  no  duty  to  the  public  as  to  the  particular  agencies 
it  shall  select  for  that  purpose.  The  public  require  the  car- 
riage, but  the  company  may  choose  its  own  appropriate 
means  of  carriage,  always  provided  they  are  such  as  to  insure 
reasonable  promptness  and  security." 

The  express   business  is,  therefore,  very  largely  non-com- 
petitive.    Cases  exist  where  two  or  more  railroad  or  steam- 
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boat  lines,  over  which  different  express  companies  have 
contracts,  reach  the  same  terminal  or  junction  points,  but, 
so  far  as  the  public  are  aware,  there  has  been  little  difficulty 
in  establishing  and  maintaining  agreed  rates  in  such  in- 
stances. Rate  wars  or  even  the  existence  of  any  active  com- 
petition among  express  companies  have  seldom,  if  ever,  been 
heard  of.  Interchange  of  traffic  between  the  different  com- 
panies at  points  of  junction  is  carried  on  without  friction, 
usually  upon  the  simple  theory  that  the  public  in  such 
cases  must  pay  the  charges  of  twTo  companies  instead  of 
one. 

Their  methods  of  organization  are  very  diverse.  Some, 
like  the  Southern  Express  Company  and  Wells,  Fargo  & 
Company,  are  corporations,  holding  charters  from  State  Leg- 
islatures which  authorize  them  to  carry  on  the  express  busi- 
ness by  name ;  others,  like  the  American  Express  Com- 
pany and  the  National  Express  Company,  are  not  corpora- 
tions, but  quasi  partnerships,  with  additional  powers  recog- 
nized by  legislation  in  the  State  of  New  York,  where  more 
than  seven  persons  are  united  ;  being  called  joint  stock  com- 
panies, having  transferable  shares  of  stock,  with  such  perpi- 
tuity  of  organization  as  the  articles  of  the  association  pro- 
vide, and  the  right  of  suing  and  being  sued  in  the  name  of 
the  president  or  treasurer ;  but  the  shareholders  being, 
nevertheless,  liable,  as  partners,  among  themselves  and  to 
the  public.  There  is  nothing  in  the  nature  of  the  express 
business  which  prevents  its  being  carried  on  by  an  ordinary 
partnership  or  even  by  an  individual,  provided  the  necessary 
contracts  can  be  obtained  with  transportation  lines.  Others 
are  practically  branches  or  bureaus  of  the  railroad  com- 
panies themselves,  acting  under  a  distinct  head  and  through 
separate  organizations,  but  the  profits  of  the  business  accru- 
ing to  the  railroad  treasury.  Others  still  are  combinations 
of  roads,  organized  in  an  aggregate  form,  for  the  purpose  of 
transacting  the  express  business  of  their  several  lines. 

Sunn  after  the  organization  of  H>is  Commission  a  letter 
was  received  from  the  Canadian  Express  Company  as  fol- 
lows : 
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"  Canadian  Express  Company, 
"  General  Superintendent's  Office, 

"  Montreal,  April  1st,  1887. 

"  To  the  Hon.  the  Chairman  of  the 

Interstate  Commerce  Committee, 

"  Washington,  D.  C. 
"  Dear  Sir  :  Will  you  please  inform  us  whether  the  law 
recently  enacted,  known  as  the  Interstate  Commerce  Act, 
will  apply  to  express  companies  ?  It  has  been  thought  by 
some  that  inasmuch  as  express  companies  are  only  forward- 
ers and  patrons  of  the  various  railways  and  steamboats,  that 
their  operation  would  not  come  under  this  Act.  My  reason 
for  asking  is  the  fact  that  this  company's  business  extends 
into  the  United  States,  over  the  Grand  Trunk  Eailway,  be- 
tween Island  Pond,  Yt.,  and  Portland,  Me.,  and  also  over 
the  same  company's  line  between  Port  Huron,  Mich.,  and 
Detroit ;  and,  wishing  to  be  in  a  position  to  meet  all  require- 
ments of  law,  you  will  greatly  oblige  us  by  letting  us  know 
our  position  in  this  matter. 

"  Awaiting  your  early  reply,  I  remain  yours  truly, 
(Signed)  "  G.  Cheney, 

"  General  Superintendent." 

To  which  the  Commission  replied  thus  : 

"  April  4th,  1887. 
"  G.  Cheney,  Esq., 

Gen  I  Sup't  Can.  Exp.  Co.,  Montreal,  Canada. 
"Dear  Sir:  Your  letter  of  the  first  inst.,  requesting  the 
decision  of  the  Commission  upon  the  question  whether  the 
Interstate  Commerce  Law  applies  to  express  companies,  has 
been  laid  before  the  Commission  and  duly  considered. 

"  If  any  express  Company  desires  to  be  heard  by  the  Com- 
mission on  the  question  you  raise,  an  early  opportunity  will 
be  afforded  for  the  purpose,  but  until  such  hearing  is  applied 
for,  the  Commission  will  assume  that  the  law  does  apply  to 
such  companies. 

"  Yery  resp'y  yours, 
(Signed)  "  T.  M.  Cooley,  Chairman:' 


oOb  INTERSTATE    COMMERCE   COMMISSION   REPORTS. 

This  Company  thereupon  filed  with  the  Commission  sched- 
ules of  its  rates  and  charges.  Afterwards  the  Dominion 
Express  Company  and  the  Northern  Pacific  Express  Com- 
pany also  filed  schedules  under  the  6th  section  of  the  Act  to 
Regulate  Commerce.  It  becoming  apparent  that  other  ex- 
press companies  did  not  consider  the  Act  as  applicable  to 
them,  the  Commission,  on  July  19th,  1887,  caused  the  fol- 
lowing letter  to  be  sent  to  each  : 

"July  19th,  1887. 
"  To  the Express  Company  : 

"  The  Commission  has  observed  your  failure  to  comply 
with  the  requirements  of  section  6  of  the  Act  of  Congress, 
approved  February  4th,  1887.  entitled  An  Act  to  regulate 
commerce.  In  view  of  the  time  which  has  elapsed  since 
the  law  went  into  effect  it  is  obvious  that  this  failure  on 
your  part  is  intentional  and  not  merely  inadvertent.  The 
reasons  for  the  course  taken  by  your  company  have  not  as 
yet  been  laid  before  the  Commission,  and  it  has  not  as  yet 
entertained  the  consideration  of  the  question  whether  or  not 
express  companies  are  common  carriers  subject  to  the  pro- 
visions of  said  Act,  further  than  to  say  on  April  4th,  1887,  in 
answer  to  an  inquiry  by  the  Canadian  Express  Company, 
that  until  a  hearing  upon  the  subject  is  asked  for  it  will  as- 
sume that  the  law  does  apply  to  such  companies.  The  Com- 
n.ission  is  now  ready  to  act  definitely  upon  this  subject. 
Your  company  is  therefore  notified  and  requested  to  comply 
with  the  provisions  of  said   section    forthwith.     Should  you 

iire  to  be  heard  upon  the  matter  the  Commission,  before 
final  action,  will  entertain  the  consideration  of  a  written  or 
printed  argument,  if  filed  within   thirty  days,   provided  you 

\  •  us  notice  at  once  of  your  intention  to  do  so. 

•   For  llni  Commission. 

"  Very  respectfully, 

"  Edward  A.  Mosbley,  Secretary." 

To  this  communication  various  responses  were   received, 
genera]  manager  of  the  Erie  Express  Company,   under 
.'.f<  of  July  27th,  wrote  as  follows: 
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"  I  enclose  herewith  a  circular  issued  by  this  company  on 
April  5th  hist,  which  will  evidence  to  the  Board  of  Interstate 
Commissioners  that  the  Erie  Express  voluntarily  came  under 
the  ruling  of  the  interstate  law  on  April  5th,  1887,  after  the 
decision  of  your  board  in  answer  to  an  inquiry  made  by  the 
Canadian  Express  Company  ;  also  that  we  are  now  working 
on  the  basis  of  the  circular  issued  at  that  time. 

"  Our  tariffs  are  being  prepared  as  rapidly  as  possible  and 
will  be  furnished  your  Commission  as  soon  as  complete. 
"Respectfully  yours, 
(Signed;  "  Wi.  W.  Chandler,  Jr., 

"  General  Manager? 

The  circular  referred  to  in  above,  letter  is  as  follows  : 

"  Notice. 
"Erie  Express,  Tariff  Department, 
New  York,  April  5,  1887. 
"  To  Agents  : 

"  To  conform  to  the  Interstate  Commerce  Law  in  effect  to- 
day, which  provides  that  it  shall  be  unlawful  to  charge  or 
receive  any  greater  compensation  for  a  shorter  than  a  longer 
distance  over  the  same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer  distance,  agents  are  hereby  in- 
structed in  regard  to  billing  that  where  a  rate  to  a  point  on 
the  Erie  Express  lines  is  greater  than  to  a  point  beyond  in 
the  same  general  direction  to  charge  the  lesser  rate. 

"  The  tariff  to  comply  with  the  requirements  of  the  law 
will  be  changed  as  soon  as  possible.  I  herewith  furnish  you 
the  rates  between  New  York  and  Boston  to  the  principal 
points  in  the  Erie  system  and  rates  between  intermediate 
points  must  not  exceed  these  rates  in  any  instance. 

"  From  New  York  and  Boston    to   Rochester,   N.  Y.,  125  ; 
Buffalo,  N.    Y.,  125;  Cleveland,    O.,  150;  Toledo,    O.,  200; 
Cincinnati,  O.,  200  ;  Chicago,  111.,   250. 
"  Respectfully, 

"  W.  A.  Dieney,  Jr., 

u  Chief  of  Tariff.     . 
"  Approved  : 

"  W.  M.  Clements, 

"  General  Manager? 


358  INTERSTATE    COMMERCE    COMMISSION   REPORTS. 

Afterwards,  on  September  21st,  1887,  the  Erie  Express 
Company,  by  its  attorney,  claimed  the  benefit  of  the  briefs 
tiled  by  counsel  of  the  other  companies  in  opposition  to  the 
applicability  of  the  Act  to  the  express  business. 

The  Pacific  Express  Company,  on  July  27th,  wrote  the 
Commission  as  follows  : 

"  Omaha,  Neb.,  July  27,  1887. 
"  Hon.  Edw.  A.  Moseley, 

"  Secretary  Interstate  Commerce  Commission, 

i;  Washington,  I).  C. 
"  Dear  Sir  :  I  beg  to  acknowedge  receipt  of  your  circular 
letter  of  19th  instant,  reply  to  which  has  been    delayed  by 
my  absence  in  Oregon. 

"  We  are  advised  that  American  and  United  States  express 
companies  have  notified  the  Commission  that  they  will  file 
arguments  against  express  companies  being  amenable  under 
the  Interstate  Commerce  Law  at  an  early  date.  Believing 
that  whatever  decision  is  arrived  at  it  avill  apply  alike  to  all 
express  companies,  and  not  wishing  to  occupy  the  valuable 
time  of  the  Commissioners  with  a  needless  repetition  of 
lengthy  argument,  we  would  desire  to  await  the  result  in 
those  cases  and  abide  by  the  decision,  whatever  it  may  be. 

"  While  we  arc  advised  by  counsel  that  express  companies 
do  not  come  within  the  scope  of  the  law,  so  far  as  the  public 
or  our  patrons  would  be  affected,  we  have  endeavored  to 
comply  with  it,  and,  in  fact,  have  labored  diligently  to  de- 
vise^ome  system  of  schedules  that  might  be  printed  in  ac- 
cordance with  its  demands.  This  seems  almost  an  impossi- 
bility even  in  our  system,  extending  from  Portland,  Oregon, 
bo  New  Orleans,  and  Chicago  to  El  Paso,  Texas,  with  many 
mediate  and  cross  lines,  changes  in  lines  and  cost  to  us 
being  so  frequent. 

"Yours  truly, 
(Signed),  "  E.  M.  MOBSMAN, 

"  President" 

TJ  u   company  also  enclosed  to  the  Commission  a  circular 
i  by  it  on  April    1,   L887,  <>l  which   the   following  is  a 

copy  : 
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"  General  Circular. 

*Tiie  Pacific  Express  Co., 

"  Office  of  the  President, 

"  Omaha,  Neb.,  April  1st,  1887. 
"  To  all  Employees  : 

"A  majority  of  tlie  counsel  consulted  advise  that  the  inter- 
state commerce  bill  does  not  apply  to  express  companies, 
but,  pending  a  decision  in  the  matter,  it  is  the  desire  of  this 
company  to  comply  with  the  law.  In  order  to  do  so  you 
will  carefully  observe  the  following  instructions  : 

"First.  No  preferential  rates  must  be  given.  All  ship- 
pers must  be  charged  the  same  rates  for  the  same  service. 
Like  shipments  in  kind  and  quantity  should  be  charged  for 
at  the  same  price  for  all  persons. 

"  This  does  not  interfere  with  our  carrying  free  the  busi- 
ness of  the  railway  companies  whose  lines  we  operate,  or  of 
railway  officials  holding  our  franks,  the  same  as  heretofore, 
or  the  delivery  free  of  shipments  of  the  Western  Union  Tele- 
graph Company  by  deducting  charges  from  way-bill  as  here- 
tofore instructed.  When  authorized  by  superintendent  free 
transportation  may  be  granted  employees. 

"  Second.  Tariffs  should  be  kept  in  a  convenient  place, 
and  exposed  or  shown  in  answer  to  all  legitimate  requests, 
but  kept  inside  of  counters  to  avoid  unnecessary  wear  and 
destruction. 

"  Third.  All  rebates  and  private  rates,  if  any  are  in  ex- 
istence, must  be  withdrawn  at  once. 

"  As  railway  companies  are  revising  their  tariffs  to  comply 
with  the  law,  necessitating  a  revision  of  our  own,  new  tar- 
iffs cannot  be  compiled  until  we  are  furnished  with  railroad 
rates.  New  tariffs  will  be  furnished  at  the  earliest  date  pos- 
sible. 

"  Fourth.  On  any  interstate  business  no  less  charge  should 
be  made  for  a  greater  distance  than  a  less  distance  for  the 
same  shipment  over  identically  the  same  line  of  road.  Agents 
discovering  any  discrepancy  of  this  kind  in  their  tariffs  will 
report  same  at  once  to  superintendents,  who  will  correct  and 
report  to  this  office. 

"  Fifth.  At  common  points,   where   competing    company's 
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rate  is  less  than  ours,  agents  will  adopt  the  lesser  rate,  mak- 
ing it  the  public  rate,  and  advise  superintendent  immedi- 
ately. 

"  Yours  truly,  lZ.  M.  Morsman, 

"President" 

The  Southern  Express  Company,  and  the  other  companies 
generally,  accepted  the  invitation  of  the  Commission  to  file 
briefs  upon  the  question  stated  in  the  letter  to  them  of  July 
19.     Briefs  were  tiled  accordingly  as  follows  : 

Clarence  A.  Seward  for  the  Adams  Express  Company,  ac- 
companied by  an  opinion  of  James  A.  Logan,  Esq. 

Theodore  2L  Pomeroy,  for  the  American  Express  Company, 
the  National  Express  Company,  and  Wells,  Fargo  &  Com- 
pany. 

W.  S.  Ghisholm  for  the  Southern  Express  Company. 

W.  W.  M&fiarland  for  the  United  States  Express  Company. 

An  opinion  furnished  Wells,  Fargo  &  Company  by  Pills- 
bury  db  Blinding  was  also  filed  in  beiialf  of  that  company. 

The  position  taken  in  these  briefs  and  opinions  was  to  the 
effect  that  the  business  of  express  companies  is  not  subject 
to  the  provisions  of  the  Act  to  regulate  eommerce. 

Subsequently  intimations  were  received  by  the  Commis- 
sion that  some  of  the  counsel  desired  to  be  heard  orally, 
whereupon  the  following  notice  was  issued  : 

"  Interstate  Commerce  Commission, 

"Office  of  the  Secretary, 
"  Washington,  October  V2,  1887. 
"In  case  any  express  companies  desire  to  be  heard  orally 
by  counsel  upon  the  subject  of  the  circular  letter  of  July  1(.), 
1887,  in  addition  to  the  printed  briefs  which  have  been  quite 
rally  submitted,  11m1  Commisssion  will   hear  them  ;il  its 
rooms,  in   the    city    <>t'  Washington,   on    the   25th   day  of 
October,  l^s7.  at  11  o'clock  a.  m. 
"  Very  truly  yours, 

"  Edward  A.  Moseley, 

"Secretary" 
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On  the  day  named  oral  arguments  were  made  by  Messrs. 
Seward,  Pomeroy,  MeFarland  and  Chisholin  for  the  respec- 
tive companies  represented  by  them,  as  abov%  mentioned,  and 
by  Charles  Steele  for  the  Erie  Express  Company. 

In  these  briefs  and  arguments  it  was  urged,  among  other 
things,  that  the  transportation  of  property  is  not  the  sole 
business  of  express  companies  ;  that  they  also  perform  many 
other  functions  that  are  outside  of  the  commerce  which  the 
act  attempts  to  regulate — such  as  the  collection  of  debts,  the 
presentation  and  protesting  of  commercial  paper,  the  record- 
ing of  instruments  of  title,  the  entrance  of  goods  at  custom- 
houses, the  performance  of  other  errands,  etc.  ;  and  it  is 
argued  that,  since  the  act  aloes  not  apply  to  all  the  business 
ol  express  companies,  it  should  not  be  taken  as  applicable  to 
any  of  it ;  but  this  would  not  afford  a  consistent  or  reason- 
able rule  of  interpretation.  The  act  may  very  properly  apply 
to  the  duties  of  a  common  carrier  in  the  transportation  of 
persons  and  property,  while  leaving  other  service  and  busi- 
ness undertaken  by  the  same  common  carrier  unaffected  by 
its  provisions.  Thus  a  leading  railroad  company  is  author- 
ized to  carry  on  the  banking  business,  and  does  carry  it  on  ; 
others  are  owners  of  real  estate,  which  is  sold,  rented,  and 
otherwise  used  and  disposed  of  as  a  branch  of  their  corpor- 
ate powers  ;  others  are  large  dealers  in  coal  ;  others  own  and 
carry  on,  either  by  lease  or  directly,  hotels,  pleasure  parks, 
restaurants,  etc.  ;  but  it  has  never  been  suggested  that  any 
or  all  of  these  outside  transactions  operated  in  any  way  to 
relieve  the  railroad  companies  from  the  provisions  of  the 
Act  to  regulate  commerce,  so  far  as  the  same  are  applicable 
to  service  which  the  public  is  entitled  to  demand  from  those 
who  assume  the  position  of  common  carriers  of  passengers 
and  freight ;  and  in  like  manner  there  is  no  reason  apparent, 
in  the  case  of  express  companies,  why  the  obligations  and 
restrictions  of  the  Act  should  not  be  held  effective  upon  their 
business,  so  far  as  it  is  applicable  thereto,  arising  from  the 
mere  fact  that  other  business  is  also  done  by  them  to  which 
those  provisions  are  inapplicable,  or  that  sometimes  a  further 
service  than  that  of  transportation  is  performed  in  respect  to 
the  articles  carried. 
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A  further  claim  is  urged  to  the  effect  that  the  act  in  ques- 
tion is  a  penal  statute  and  that  all  its  provisions  must  be 
construed  pursuant  to  the  strict  rules  of  construction,  which 
are  said  to  be  applied  in  such  cases.  Thus  it  is  stated  that 
there  are  certain  features  of  the  Act  which  are  not  applicable 
to  the  business  carried  on  by  express  companies,  such  as  the 
prohibition  of  the  pooling  of  freight,  the  reference  to  tracks 
and  terminal  facilities,  some  of  the  requirements  of  section 
20  respecting  annual  reports  to  be  made  by  carriers  subject 
to  the  provisions  of  the  Act,  etc.;  the  argument  being  that 
unless  the  party  in  question  can  be  subjected  to  all  the  pro- 
visions of  what  is  called  a  penal  statute  and  can  comply  with 
each  of  them  singly  it  cannot  be  subject  to  any  of  them. 
While  this  statute  contains  certain"  provisions  for  penalties, 
in  the  execution  of  which  the  courts  will,  no  doubt,  follow 
the  recognized  canons  of  construction,  nevertheless  the  stat- 
ute as  a  whole  should  be  regarded  as  highly  remedial  in  its 
purpose  and  scope.  It  was  clearly  designed  to  secure  to  the 
public  equal  and  impartial  rights  and  privileges  and  to  put 
an  end  to  ancient  and  well-known  abuses  in  the  services  ren- 
dered by  common  carriers.  Such  a  statute  should  be  con- 
strued liberally,  fairly,  of  course,  but  always  with  the  object 
in  view  of  reaching  as  closely  as  possible  the  end  proposed 
by  the  legislative  intention  and  making  the  beneficial  result 
desired  operative  to  its  greatest  available  extent. 

A  railroad  company  might  limit  its  operation  to  the  trans- 
portation of  freight,  and  claim  in  like  manner  that  because  it 
did  not  carry  both  passengers  and  freight  it  was  not  subject 
to  any  of  the  requirements  of  the  statute. 

It  docs  not  seem  proper  or  right  to  introduce  strained  hypoth- 
eses in  order  to  [deny  the  effective  application  of  this  law  to 
any  branch  of  the  business  presenttothe  legislative  mind  in  its 
enactment,  which  whs  obviouslythe  regulation  of  the  interstate 
transportation  of  persons  and  property  by  common  car- 
riers. 

Looking  at  the  sections  of  fche  Act  in  detail,  so  far  as  fchey 

declare  principles  or  announce  requirements,  fchey   will   bo 

-.  i  d   to  be  quite  generally  applicable  as  well  i<>  fche  busi- 

i        companies  as  to  thai  of  railroad  companies. 
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For  instance  :  Section  1  requires  that  all  charges  made  shall 
be  reasonable  and  just.  Section  2  prohibits  unjust  discrim- 
ination. Section  3  prohibits  undue  and  unreasonable  pref- 
erences. Section  4  makes  illegal  the  charge  of  a  greater 
sum  for  a  shorter  than  for  a  longer  distance  over  the  same 
line  in  the  same  direction,  when  the  circumstances  and  con- 
ditions are  substantially  similar.  Section  6  requires  the  fil- 
ing and  posting  of  schedules  showing  the  rates,  fares,  and 
charges  made  by  the  carrier.  Section  20  requires  annual  re- 
ports. There  seems  to  be  no  good  reason  why  all  these 
beneficial  requirements  could  not  properly  apply  to  the 
transportation  of  freight  by  express  companies,  nor  is  it 
claimed  by  them  that  these  rules  could  not  be  properly  en- 
forced in  respect  to  their  business  ;  in  fact,  it  is  generally 
claimed  that  they  are  already  observed,  and  if  such  be  the 
case  their  statutory  annunciation  would  be  no  hardship  and 
would  present  no  impropriety. 

The  annual  reports  required  from  common  carriers  under 
section  20  of  the  Act,  if  furnished  by  the  express  companies, 
would  necessarily  present  a  large  amount  of  information  upon 
a  subject  regarding  which  the  public  is  as  yet  almost  entirely 
ignorant.  The  amount  of  capital  stock  upon  which  dividends 
are  paid,  the  amount  of  funded  debt,  if  any,  the  amount  of 
money  invested  in  their  plant  and  business,  the  volume  of 
business  transacted  and  the  expense,  with  its  details,  the 
rates  charged  and  the  methods  upon  which  the  rates  are 
constructed — all  these  are  subjects  in  which  the  patrons  of 
these  institutions,  considering  them  as  interstate  common 
carriers,  are  interested  and  have  a  right  to  be  informed,  and 
in  respect  to  which  Congress  may  properly  desire  full  knowl- 
edge, together  with  the  contracts  and  agreements  under 
which  their  business  is  carried  by  the  transportation  lines, 
which  are  themselves  relieved  pro  tanto  and  by  contract  from 
the  performance  of  a  public  service.  The  importance  of  this 
subject  is  shown  by  the  following  partial  table  of  capitaliza- 
tions from  a  reputable  financial  publication,  viz. : 

Adams  Express $12,000,000 

American  Express 18,000,000 

U.  S.  Express 10^000^000 

Wells-Fargo  Express 6,250,000 


364  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

It  is  strenuously  claimed  by  some  of  these  companies  that 
although  they  would  be  entirely  willing  to  make  public  their 
schedules  of  charges  and  their  tariffs  for  transportation  of 
freight  and  other  services,  which  they  hoid  themselves  out 
as  ready  at  all  times  to  perform  for  all  coiners,  nevertheless 
their  lines  are  so  long,  the  number  of  their  stations  so  great, 
and  the  intricacy  of  detail  so  enormous  that  the  preparation 
of  such  schedules  to  be  filed  with  the  Commission  and  to  be 
published  to  the  public  is  practically  an  impossibility.  This 
can  hardly  be  assumed  to  be  the  case,  however,  especially  in 
view  of  the  fact  that  the  lines  of  many  railroad  systems  which 
have  complied  with  the  law  are  also  excessively  long  and 
intricately  involved,  and  the  schedules  of  rates  on  file  not 
only  cover  stations  upon  the  line  of  these  roads  themselves, 
but  very  largely  upon  connecting  lines  as  well.  It  is  known, 
moreover,  that  in  the  express  business  there  is  very  little 
classification  of  freight,  the  tariff  being  usually  upon  a  uni- 
form basis  per  hundred  pounds,  with  proportionate  charges 
for  less  and  for  greater  weights,  the  stations  being  very  widely 
grouped,  and  the  charges  for  other  services  being  governed 
by  fixed  rules.  In  fact,  it  seems  necessary  that  agents  of  ex- 
press companies  should  be  instructed  explicitly  as  to  charges 
to  be  made  by  them;  and  if  they  can  be  intelligently  notified 
by  instructions  from  the  general  offices  it  would  seem  quite 
possible  to  inform  the  public  also.  Moreover,  the  routes 
covered  by  the  three  express  companies  which  have  already 
filed  their  schedules  with  the  commission  are  quite  extensive, 
and,  although  the  tariffs  so  filed  are  made  up  upon  different 
plans,  yet  they  are  each  intelligible  and  are  sufficient  to  neg- 
ative the  idea  that  the  thing  proposed  by  Congress  is  not 
possible  of  accomplishment  by  this  class  of  carriers. 

It  would  seem,  therefore,  that  the  bringing  of  express  com- 
panies within  the,  salutary  provisions  of  the  Act  to  regulate 
commerce  is  practicable  and  on  some  accounts  desirable. 
The  question  remains  whether  or  not  this  lias  been  aecom- 
plished  by  the  statute  as  it  stands. 

In  reaped  to  some  of  the  express  companies  there  ran  be 
little,  if  any,  doubt  that  they  arc  fully  subject  to  the  pro- 
visions of  the  law.     When  a  railroad   company  Itself  con- 
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duets  the  parcel  traffic  on  its  line  by  its  ordinary  transpor- 
tation staff,  or  through  an  independent  bureau  organized  for 
the  purpose,  or  by  means  of  a  combination  with  other  rail- 
road companies  in  a  joint  arrangement  for  the  transaction 
of  this  so-called  express  business,  it  will  not  be  seriously 
questioned  but  that  this  branch  of  the  traffic  is  subject  to 
the  Act  to  regulate  commerce  as  fully  as  the  ordinary  freight 
traffic. 

But  the  case  of  the  independently  organized  express  com- 
panies must  be  more  carefully  considered. 

The  frame  of  the  Act  in  question  is  this  :  The  first  section 
provides  "  that  the  provisions  of  this  Act  shall  apply  to  any 
common  carrier  or  carriers  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad  or  partly  by  rail- 
road and  partly  by  water,"  when  the  traffic  is  interstate.  The 
other  sections  uniformly  refer  to  "  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act."  Therefore  the  definition 
hi  the  first  section  controls  the  application  of  the  law  by  stat- 
ing what  carriers  are  within  its  terms  ;  and  the  implication  at 
once  arises  that  common  carriers  exist  which  are  not  subject 
to  the  provisions  of  the  Act,  which  is  obviously  true  of  stage 
coaches,  independent  steamboat  lines,  etc. 

It  is  said  that  the  words  of  the  Act  above  quoted,  namely, 
"  wholly  by  railroad  or  partly  by  railroad  and  partly  by 
water,"  do  not  describe  the  transportation  business  con- 
ducted by  express  companies,  for  the  reason  that  their  busi- 
ness is  largely  upon  water  routes  disconnected  from  railroad 
lines  and  upon  stage-coach  routes,  as  well  as  by  teams  used 
for  the  collection  and  delivery  of  goods  and  for  their  trans- 
portation between  the  termini  of  connecting  lines.  A  very 
large  proportion  of  their  traffic  is  by  rail.  Their  exclusion 
from  the  operation  of  the  statute  upon  the  ground  that  in 
cities  and  large  towns  it  is  customary  for  express  companies 
to  collect  and  deliver  the  freight  would  seem  to  be  too  re- 
fined a  construction  to  place  upon  the  law.  Some  railroads 
do  the  same  thing,  and  it  is  much  more  common  in  England 
than  here.  Wherever  it  is  done  in  respect  to  interstate  com- 
merce it  is  obviously  merely  incidental  to  the  main  business, 
which  is  the  carriage  from  place  to  place  by  railroad.     No 
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separate  charge  for  tins  service  is  made,  the  charge  being 
usually  the  same  whether  the  goods  be  received  and  delivered 
at  the  general  business  office  of  the  carrier  or  by  team  at  the 
office  or  residence  of  the  customer.  If  additional  charge  for 
collection  or  delivery  is  made  it  can  easily  be  stated. 

The  word  "wholly"  in  the  first  section  of  the  act  may  have 
been  used  in  contradistinction  to  the  word  "partly"  in  the 
next  clause — "  wholly  by  railroad  or  partly  by  railroad  and 
partly  by  water" — and  not  as  a  limitation  upon  the  method 
of  carriage  with  the  meaning  by  railroad  solely,  or  by  rail- 
ioad  and  not  otherwise,  as  claimed  by  the  express  companies; 
nevertheless,  the  literal  application  of  the  word  "wholly" 
would  exclude  a  great  part  of  the  business  transacted  by  ex- 
press companies,  for  it  can  be  truthfully  said  as  to  the  larger 
percentage  of  their  shipments  that  they  are  not  "wholly  by 
railroad"  or  "partly  by  railroad  and  partly  by  water."  A 
great  amount  of  team  and  messenger  service  is  involved,  as 
well  as  the  use  of  other  vehicles  of  transportation  which  are 
not  within  the  language  of  the  Act.  The  use  of  that  word 
in  a  section  which  was  evidently  framed  with  the  greatest 
care  affords  a  fair  foundation  fo~  the  claim  that  the  Act  does 
«  not  describe  the  modes  of  transportation  employed  bjT  ex- 
press companies  with  sufficient  precision  to  bring  them  with- 
in its  terms. 

It  is,  moreover,  true,  as  claimed,  that  the  express  business, 
so  called,  has  been  of  such  long  standing  and  presents  such 
a  well-known  and  complete  organization  in  every  portion  of 
the  country  that  it  must  be  considered  to  be  a  subject  which 
was  perfectly  understood  by  Congress  at  the  time  of  the  en- 
actment of  the  law  in  question.  More  than  this,  it  is  a,  busi- 
ness which  lias  heretofore  and  frequently  been  the  occasion 
of  distinct  legislation  by  Congress,  both  in  connection  with 
railroad  business  and  as  contradistinguished  therefrom.  \\  e 
have  been  referred  to  a,  scries  of  congressional  enactments 
running  back  for  twenty  years,  in  which  the  express  busi- 
Q(    s,  by  name,  has  been  the  subject  of  statutory  provisions; 

and  the  s;iine  is  \v\\<-    in    the  Legislation  of   the  various  States. 

In  new  of  this  the  question  is  asked,  If  il  was  the  Intention 
of  Congress  to  make  the  express  companies  subject  to  the 
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provisions  of  the  interstate  commerce  Act,  why  did  not  the 
law  explicity  so  state?  It  is  said  that  the  addition  of  a  few 
words  would  have  amply  expressed  the  legislative  intent,  if 
such  extent  existed.  It  is  argued  that  the  failure  to  so  state 
clearly  expresses  a  purpose  to  omit  them  from  its  scope;  and 
it  is  claimed  that  under  the  circumstances,  the  general  pro- 
vision of  section  1  should  be  treated  as  referring  only  to  rail- 
road companies,  either  alone  or  under  a  common  control  with 
water  transportation  lines.  This  argument  is  not  without 
weight  in  determining  the  construction  of  the  statute. 

It  is  also  said  that  the  Act  throughout  is  obviously  direct- 
ed toward  the  regulation  of  railroads  and  the  railroad  sys- 
tems of  the  country  ;  that  the  investigation  which  preceded 
the  enactment  of  the  law  was  an  investigation  of  railroads 
and  of  transportation  by  railroad  companies  ;  that  express 
companies  were  not  alluded  to  in  that  investigation,  and  that 
no  evils  connected  with  the  management  of  public  business 
by  them  were  brought  to  the  attention  of  Congress.  This 
consideration  is  also  proper  and  should  not  be  overlooked, 
although  the  Commission  has  reason  to  believe  that  the 
claim  made  by  the  express  companies  that  their  rates  and 
their  methods  of  rate-making  are  perfectly  satisfactory  to 
the  public  is  somewdiat  overstated. 

It  is  further  claimed  that  the  details  of  the  law  in  its  vari- 
ous provisions  are  so  framed  as  to  apply  distinctly  to  rail- 
roads and  railroad  companies,  and  that  they  do  not  apply  to 
the  carriage  of  property  by  express  companies  without  va- 
rious implications  and  eliminations  which  give  a  somewhat 
strained  construction  to  the  language  used  ;  and  to  this  reas- 
oning also  there  is  much  force.  For  example,  the  first  para- 
graph of  section  6  requires  carriers  "  to  print  and  keep  for 
public  instruction  schedules  showing  the  rates  and  fares  and 
charges  for  the  transportation  of  passengers  and  property 
which  any  such  common  carrier  has  established  and  which 
are  in  force  at  the  time  upon  its  railroad."  The  words  "  its 
railroad,"  the  express  companies  say,  exclude  the  idea  that 
they  are  intended  by  the  law,  for  they  have  no  railroads  ; 
they  neither  own  nor  operate  any  railroad  lines.  It  is  true 
that  they  hire  the  rise  of  the  railroads  of  railroad  companies, 


3G8  INTERSTATE   COMMEECE   COMMISSION   REPORTS. 

or,  in  other  words,  they  purchase  the  right  of  railroad  trans- 
portation for  goods  which  they  undertake  to  transport ; 
nevertheless,  the  language  of  this  section  and  of  other  sec- 
tions  is  not  well  chosen  to  clearly  express  an  intention  to 
bring  express  companies  within  their  scope. 

See,  for  example,  section  5,  which  forbids  pooling.  Of 
course,  competing  express  companies  might  pool  their  earn- 
ings, for  instance,  between  Chicago  and  New  York,  but  the 
language  of  the  section  forbids  contracts,  etc.,  "  for  the  pool- 
ing of  freights  of  different  and  competing  railroads,"  phrase- 
ology which  was  unfortunately  selected  if  the  possibility  of 
an  express  pool  was  in  the  legislative  mind.  The  use  of  the 
word  "  wholly  "  in  the  first  section  of  the  Act  has  already 
been  mentioned.  The  schedules  required  by  section  6  to  be 
posted  for  public  inspection  "  shall  be  kept  in  every  depot 
or  station  upon  any  such  railroad,"  words  which  are  not  apt 
to  describe  the  offices  of  express  companies  as  frequently 
found  in  the  larger  cities  and  elsewhere,  although  their 
meaning  if  applied  to  the  express  business  might  be  suffici- 
ently obvious. 

It  is  proper  to  note  the  further  fact  that  in  one  important 
particular  the  legal  status  of  the  independent  express  com- 
panies differs  materially  from  that  of  the  railroad  companies. 
They  have  not  in  all  respects  the  same  quasi  public  character. 
The  right  of  eminent  domain  is  not  invoked  in  their  behalf. 
Whatever  property  they  own  must  be  acquired  by  contract, 
and  such  transportation  facilities  by  rail  or  by  rail  and 
water  as  they  afford  the  public  must  be  provided  in  the 
same  way.  The  power  of  Congress  in  respect  to  their  busi- 
ness rests  upon  its  constitutional  control  over  interstate  com- 
merce, which  involves  the  regulation  of  the  relations  between 
common  carriers  engaged  therein  and  the  public,  but  which 
in  the  case  of  the  express  companies  finds  no  support  in  any 
delegation  to  them  of  governmental  powers. 

A  careful  examination  of  the    history  and    Hie    language   of 

Hie  Act  f<>  regulate  commerce  has  brought  the  Commission  fro 
the  conclusion  that  the  independent  express  companies  are 
oof  included  among  the  common  carriers  declared  to  be  subject 

to  its   provisions  as  they  now  stand.     The  fact,  that  a,  part  of 
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the  express  business  of  the  country  is,  as  above  shown,  within 
the  Act,  while  another  and  a  much  larger  part  of  the  same 
business  is  not  so  described  as  to  be  embraced  in  the  same 
statute,  clearly  points  out  the  necessity  of  further  legislative 
action.  Either  the  entire  express  business  should  be  left 
wholly  on  one  side  or  it  should  all  be  included. 

The  jurisdiction  of  the  Commission  is  stiictly  statutory, 
and  cannot  be  extended  by  implication  over  other  subjects 
than  those  which  the  Act  defines.  In  any  case  of  doubtful 
jurisdiction  it  is  far  better  that  the  legislative  bod}r  should 
resolve  the  doubt.  It  has  been  the  object  of  the  Commission, 
in  this  review  of  the  case  of  the  express  companies,  to  state 
their  relation  to  interstate  commerce  and  the  extent  and 
method  of  their  participation  therein,  together  with  the  con- 
siderations on  which  it  feels  constrained  to  disclaim  the 
exercise  of  jurisdiction  over  such  of  them  as  act  under 
independent  organizations.  If  it  wTas  intended  or  is  now 
considered  expedient  to  bring  their  business  within  the 
provisions  of  the  law  it  is  only  necessary  for  Congress  un- 
equivocally to  state  its  wish.  The  subject  has  been  laid  be- 
fore Congress  in  the  annual  report  of  the  Commission,  and 
for  the  time  being  no  other  proceedings  will  be  taken. 
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Extract  from  "Note  on  Express  Companies,"  found  in  Census  Report  on  the 
Agencies  of  Transportation,  Published  in  1883  ;    Vol.  IV.,  page  855. 

In  addition  to  the  other  agencies  of  transportation,  it  was  contemplated 
in  the  Act  of  March  3,  1879.  that  the  express  business  of  the  country  should 
be  included  in  the  census.  The  provision  to  tins  effect  is  to  be  found  in  the 
seventeenth  section  of  the  Act  referred  to,  and  is  as  follows: 

"  The  Superintendent  of  Census  shall  require  and  obtain  from  the  owners, 
proprietors,  or  managers  of  every  incorporated  express  company  the  following 
facts,  to  wit:  Name  of  corporation  or  company  ;  capital  paid  up;  total  capi- 
tal stock,  and  to  what  extent  the  same  has  been  watered,  and  how  often 
corners  have  been  made  on  such  watered  stock;  length  of  lines  in  miles; 
whether  the  business  is  conducted  by  rail,  vessel,  or  otherwise:  total 
amount  paid  to  railroads  or  vessels  for  use  of  line  or  lines  ;  number  of 
officers  ;  number  of  persons  engaged  in  general  administration  ;  number  of 
agents  and  messengers  ;  total  receipts  ;  total  expenditures,  exhibiting 
separately  amount  paid  for  salaries,  for  repairs,  and  for  general  ex- 
penses.    *     *     * 

4i  He  may  require  such  other  information  as  to  the  subjects  of  this  seel  ion 
as,  in  his  judgment,  may  be  necessary  to  secure  such  returns  as  will  exhibit 
the  transaction  of  said  several  companies." 

In  compliance  with  this  requirement,  a  schedule  was  prepared  at  the  Cen- 
sus Office  containing  the  interrogatories  appropriate  to  the  collection  of  the 
information  desired.  A  letter  was  addressed  from  that  office  to  the  proper 
officer  of  each  company  or  association  known  to  be  doing  what  is  usually 
called  an  express  business,  inclosing  a  copy  of  this  schedule,  and  demand- 
ing a  return  thereupon.  As  the  result  of  this  effort  it  was  ascertained  that 
the  companies  and  associations  in  question  were  in  general  not  incorporated 
companies  within  the  ordinary  significance  of  that  term,  the  express  busi- 
ness of  the  country  being,  as  it  would  appear,  transacted  under  a  highly 
anomalous  system.  Of  all  the  companies  addressed,  but  two,  and  those  not 
the  most  Important,  admitted  that  they  came  within  the  purview  of  the 
law.  The  others  represented  themselves  either  as  mere  business  partner- 
ships or  else  as  associations  of  railroads,  apportioning  their  expenses,  pool- 
ing their  earnings  in  the  carrying  of  parcels,  under  agreements  often  in- 
formal, n  subject  at  times  to  oral  modification  ^v  enlargement. 

The  Adams  Express  Company,  tin'  United  States  Express  Company,  and 
tho  New  York  and  Boston  Despatch  Company,  for  instance,  state  that  they 
are,  severally,  but  joint  partnerships,  and  pay  taxes  neither  on  their  capital 
stock  nor  on  bhelr  business;  that  their  officers  are  perpetual,  and  not  af- 
fected \s\  any  election  through  stockholders,  if  not  even  being  the  custom 
to  hoi  !  .  bocknolders'  meetings.  Tin-  Araerloan  Foreign  and  European  Ex- 
1  lompany,  again,  claims  that  it  does  not  operate  in  the  United  States, 

but  (■<>'  ■•If  simply  as  a  forwarding  agency. 

ok  Hi"  place  of  tin'  express  departments 

<,f  th<  Pacific  an. I  the  Union   Pacific  railways,  and  Is  virtually  an 

n  of  the  Union   Pacific,  the  Missouri   Paclfio,  and  the  Wabash, 

St..  1/  Pacific  railways,  which  carry  on  tie   -  pn       business  upon 

their<  under  the  name  of  the  Pacific  Express  Company,  tin;  stock 
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being  subscribed  for  (but  not  issued)  on  the  assumed  proportion  of  the 
aggregate  net  proceeds  which  each  system  would  earn.  The  net  earnings, 
as  nearly  as  they  can  be  ascertained,  are  paid  to  the  railways  monthly. 
The  company  is,  intact,  apart  of  these  railways,  which  include  their  res- 
pective receipts  from  the  express  or  parcels  business  in  their  proper  railway 
ac<  ounts. 

Under  the  conditions  recited,  the  Census  Office  was  advised  that  it  was 
doubtful  whether  it  would  be  held  that  companies  and  associations  like  the 
foregoing  came  within  the  requirements  of  the  census  law,  while  it  was  cer- 
tain that  such  returns  could  not  be  exacted  from  the  companies  or  asso- 
ciations under  the  penalties  of  the  statute,  penal  provisions  being  always 
construed  strictly. 

At  the  same  time  that  the  inadequacy  of  the  provisions  of  the  existing 
law  respecting  the  companies  doing  an  express  business  was  discovered  it 
was  ascertained  that  much  of  that  business  throughout  the  country  was 
done  in  such  a  way  as  to  render  it  of  the  highest  difficulty,  if  not  virtually 
impossible,  to  disentangle  it  from  the  general  web  of  railway  transactions, 
even  were  the  parties  conducting  that  business  unmistakably  subject  to  the 
requirements  of  the  law  in  this  respect.  Especially  was  this  found  to  bo 
the  case  with  the  officers  and  employees  engaged,  who  were  in  a  great 
majority  of  cases  the  officers  or  employees  of  railroads,  already  so  reported, 
and  giving  to  the  express  business  only  a  varying  fraction  of  their  time, 
of  which  no  record  was  kept.  Such  a  condition  of  things  did  not  seem 
to  justify  the  Census  Office  in  a  recommendation  to  Congress  of  new 
legislation  to  enlarge  the  scope  of  the  provision  already  recited  and  to  con- 
fer upon  the  agents  of  the  census  greater  powers.  Indeed,  only  a  com- 
mission constituted  with  judicial  authority,  having  the  power  of  subpoena 
and  of  summary  punishment  for  contempt,  could,  with  any  degree  of 
success,  pursue,  against  unwilling  companies,  the  inquiry  into  the  express 
business  which  was  in  contemplation  of  Congress  in  the  enactment  of  the 
provision  recited. 
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KIDDLE,  DEAN  &  CO.  v.  THE  BALTIMOKE  &  OHIO 
KAILKOAD  COMPANY. 

Ponding  before  the  Interstate  Commerce  Commission,   Washington,  D.  C,  January 

9:n,  1888. 

In  deciding  upon  applications  for  the  Amendment  of  Complaints,  the  Com- 
mission acts  upon  the  principles  recognized  in  courts  of  justice. 

An  amendment  which  proposes  to  substitute  for  the  original  cause  of  com- 
plaint something  quite  distinct  and  different  will  not  be  allowed.  If 
the  party  desires  to  make  a  new  case  he  should  do  so  by  a  new  com- 
plaint. 

Bragg,  Commissioner : 

The  complainants  in  this  proceeding  move  to  amend  their 
original  complaint.  The  original  complaint  was  filed  on  the 
sixth  day  of  September,  1887,  and  answered  by  the  Baltimore 
&  Ohio  Kailroad  Company  on  the  first  day  of  December, 
1887. 

The  substance  of  the  original  complaint,  briefly  stated,  is, 
that  the  Baltimore  &  Ohio  Kailroad  Company,  prior  to  the 
filing  of  that  complaint,  had  unjustly  discriminated  against 
the  Yough  Slope  Mine  in  refusing  to  furnish  that  mine  with 
its  fair  share  of  cars  during  the  month  of  August,  1887,  on 
shipments  of  coal  to  Arthur  &  Boylan,  at  Cleveland,  Ohio. 

The  proposed  amendment  to  this  original  complaint  is  as 
follows  :  "  The  complainants  respectfully  ask,  that  the  com- 
plaint, dated  September  6th,  1887,  against  the  Baltimore  & 
Ohio  Kailroad  Company  be  amended  by  the  filing  of  addi- 
tional complaints  as  follows  : 

That  said  respondent  company,  during  the  month  of  Oc- 
tober, 1887,  neglected  and  refused  to  furnish  cars  (their  pro- 
portion each  day)  to  the  Yough  Slope  Mine,  Anderson  Mine, 
and  other  mines,  for  the  transportation  of  coal  to  Buffalo, 
N.  Y.,  and  to  Chicago,  111.,  and  further  during  the  months  of 
mberand  December,  L887,  said  respondent"  company  re- 
fused cars  to  the  aforementioned  mines  (their  proportion  each 
for  the  transportation  of  coal  to  Cincinnati,  Ohio.  That 
[a  the  aforesaid  months,  said  respondent  company  gave 
ace  to  shippers  of  coke,  on  the  line  of  febeir  road 
bj   furnishing  said  coke  shippers  with  more  than  their  pro- 
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portion  of  box  cars  each  day  for  shipments  of  coke,  to  the 
groat  injury  of  the  aforementioned  coal  mines,  and  your 
petitioners  or  complainants." 

By  this  proposed  amendment,  as  will  be  seen,  complainants 
now  desire  to  amend  the  original  complaint  by  showing  un- 
just discrimination  by  the  defendant  company  against  the 
"Anderson  Mine"  and  "other  mines"  in  refusing  to  furnish 
them  cars  "  for  the  transportation  of  coal  to  Buffalo,  N.  Y., 
and  to  Chicago,  111.,  .and  further,  during  the  months  of 
November  and  December,  1887,  said  respondent  company 
refuses  the  aforementioned  mines  their  proportion  each  day 
for  the  transportation  of  coal  to  Cincinnati,  Ohio."  This 
amendment  thus  brings  forward,  for  the  first  time,  mines  al- 
leged to  have  been  discriminated  against  in  shipments  to 
points  nowhere  referred  to  in  the  original  complaint,  and 
charges  violations  of  the  statute  against  these  mines  and  in 
these  shipments,  occurring  a  considerable  period  of  time 
after  the  original  complaint  was  filed,  and  some  of  them,  in 
fact,  after  the  original  complaint  had  been  answered  by  the 
defendant  railroad  company.  The  grievances  stated  in  the 
udment  are  new  and  distinct,  entirely  separate  from,  and 
having  no  relation  to,  the  grievances  mentioned  in  the  orig- 
inal complaint. 

In  considering  complaints  and  amendments,  such  as  are 
made  and  proposed,  the  Interstate  Commerce  Commission, 
under  the  statute,  performs  duties  that  are  in  their  nature 
judicial.  Liberal  as  our  practice  has  heretofore  been,  and 
will  continue  to  be,  in  allowing  amendments  to  complaints 
and  answers  in  proceedings  before  us  in  the  administration 
of  a  highly  remedial  statute,  yet  there  must,  under  the  rules 
of  law,  be  a  limit  to  this  power  of  amendment ;  and  this 
limit,  we  think,  would  be  passed  in  allowing  th°  amendment 
here  proposed.  The  alleged  grievances  averred  in  this  pro- 
posed amendment  do  not  constitute  grounds  of  complaint 
under  the  circumstances  proper  to  be  brought  in  by  way  of 
amendment  to  the  original  complaint  in  this  proceeding. 
That  portion  of  the  proposed  amendment  which  charges  that 
the  defendant  company  gave  a  preference  "  to  shippers  of 
coke  on  the  line  of  their  road  by  furnishing  said  coke  ship- 
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pers  with  more  than  their  proportion  of  box  cars  each  day 
for  shipment  of  coke  during  the  aforesaid  months  "  is  equally 
obnoxious  to  the  objection  above  stated.  The  matters  men- 
tioned in  this  proposed  amendment  may  be  subjects  for  a 
new  petition  if  complainants  desire  to  present  such  a 
complaint,  but  not  by  way  of  amendment  to  the  original 
petition. 

The  proposed  amendment  is,  therefore,  not  allowed  by  the 
Commission. 


KIDDLE,  DEAN  &  COMPANY  vs.  THE  PITTSBUKGH 
AND  LAKE  ERIE  RAILROAD   CO. 

Heard  December  6  and  7,  1887 :  decided  January  14,  188S. 

'There  according  to  its  usual  experience  a  railroad  company  has  sufficient 
equipment  to  meet  the  demands  upon  it,  and  to  move  without  unreas- 
onable delay  the  freights  offen-.d,  but  by  reason  of  unusual  circumstances 
for  which  the  Company  is  not  in  fault,  freights  have  accumulated  to  an 
exceptional  extent,  and  are  then  offered  in  extraordinary  quantities, 
the  Company  is  not  chargeable  with  any  violation  of  law  because  of  its 
proving  unable  to  respond  at  once  to  all  calls,  and  to  furnish  curs  as 
rapidly  as  shippers  demand  them. 

Nor  does  it  violate  any  law  by  refusing  to  allow  its  cars  to  be  sent  off  its  lino 
to  distant  points  when  the  business  offered  on  its  own  line  keeps  them 
fully  occupied. 

Where  by  reason  of  extraordinary  circumstances  a  railroad  Company  can- 
not promptly  meet  all  calls  for  ears,  it  should  furnish  them  ratably  and 
fairly  to  all  shippers,  in  proportion  to  the  freights  offered  by  them 
respectively,  until  the  emergency  has  passed,  and  it  is  again  enabled  to 
move  promptly  all  the  freights  tendered. 

Upon  the  facts  in  this  ease  the  charge  of  unjust  discrimination  as  between 
shippers  and  also  between  different  classes  of  traffic,  is  held  not  made 
out. 

LOG,  ( fom?nissioner  : 

The  complaint  and  answer  in   this  proceeding  present  tho 
following  questions  for  our  determination  : 

I.  Whether,  during  the  period  commencing  September  28, 

'—;,  and  ending  October  L2  of  the  same  year,  the  Pittsburgh 

Lake  Erie  Railroad  Company,  in  violation  of  section  3 
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of  the  Act  to  regulate  commerce,  approved  February  4,  1887, 
was  guilty  of  giving  an  unlawful  preference  to  other  coal 
mines  situated  along  that  portion  of  its  line  known  as  the 
Pittsburgh,  McKeesport  and  Youghiogheny  railroad,  by 
refusing  to  furnish  their  proportion  of  cars  daily  to  the 
Rainbow  Coal  Company  and  the  Lake  Shore  Gas  Coal  Com- 
pany for  shipments  of  coal  to  Buffalo,  N.  Y. 

2.  Whether,  during  the  same  period,  the  Pittsburgh  and 
Lake  Erie  Railroad  Company  violated  section  3  of  the  Act 
to  regulate  commerce  by  giving  an  unlawful  preference  to 
the  coke  trade  in  the  region  of  country  along  its  line  by 
refusing  to  furnish  box  cars  to  the  Rainbow  Coal  Company 
and  the  Lake  Shore  Gas  Coal  Company  and  other  coal 
mines  represented  by  complainants,  for  coal  shipments,  and 
furnishing  the  bulk  of  its  box  cars  for  the  transportation  of 
coke. 

3.  Whether,  during  the  same  period,  the  Pittsburgh  and 
Lake  Erie  Railroad  Company  unlawfully  discriminated 
against  the  Rainbow  Coal  Company  and  the  Lake  Shore 
Gas  Coal  Company  and  other  coal  mines  represented  by 
complainants  by  siding  up  coal  cars  or  gondolas  and  con- 
verting them  into  cars  suitable  for  the  coke  trade,  in  conse- 
quence of  which  the  coal  trade  was  made  to  suffer  and  languish. 

4.  Whether  the  Pittsburgh  and  Lake  Erie  Railroad  Com- 
pany failed  to  compel  the  various  mills  and  furnaces  located 
along  its  line  to  unload  ore,  limestone,  and  iron  promptly 
from  its  cars,  but  allowed  them  to  stand  loaded  for  days  at 
a  time  on  their  sidings,  and  thereby  gave  an  unlawful  pref- 
erence in  this  matter  to  the  undue  and  unreasonable  preju- 
dice and  disadvantage  of  the  Rainbow  Coal  and  the  Lake 
Shore  Gas  Coal  Company,  and  other  coal  mines  represented 
by  complainants. 

The  evidence  taken  in  this  proceeding  is  very  voluminous 
and  so  much  of  it  is  circumstantial  in  its  nature  that  it 
would  be  difficult,  if  not  impossible,  to  undertake  to  group 
the  facts  separately  as  they  appear  upon  each  of  the  above 
questions. 
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From  this  evidence  we  find  the  material  facts  to  be,  that 
the  Pittsburgh  and  Lake  Erie  Railroad  Company  operates  a 
line  of  Railroad  from  New  Haven,  in  the  State  of  Pennsyl- 
vania, to  Youngstown,  in  the  State  of  Ohio,  a  distance  of 
135.72  miles.  That  part  of  this  line  between  Pittsburgh  and 
New  Haven  is  known  as  the  Pittsburgh,  McKeesport  and 
Youghiogheny  railroad,  and  its  length  is  56.95  miles,  with 
branches,  and  it  is  operated  under  a  lease  for  ninety-nine 
years,  made  January  1,  1884,  to  the  Pittsburgh  and  Lake 
Erie  Railroad  Company,  that  company  and  the  Lake  Shore 
and  Michigan  Southern  Railway  Company  guaranteeing 
six  per  cent,  interest  on  the  bonds  and  six  per  cent,  dividends 
on  the  stock  of  the  Pittsburgh,  McKeesport  and  Youghio- 
gheny railroad.  The  balance  of  this  line  operated  by  the 
Pittsburgh  and  Lake  Erie  Railroad  Company  is  between 
Pittsburgh  and  YToungstown,  Ohio.  At  Youngstown,  Ohio, 
the  Pittsburgh  and  Lake  Erie  Railroad  Company  connects 
with  the  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany, which  extends  to  Ashtabula,  on  Lake  Erie.  At  YToungs- 
town, the  Pittsburgh  and  Lake  Erie  Railroad  Company  con- 
nects also  with  the  New  York,  Pennsylvania  and  Ohio  Rail- 
road Company,  which  extends  from  Youngstown  to  Cleveland, 
Ohio. 

On  the  20th  day  of  October,  1877,  several  contracts  refer- 
ing  to  and  dependent  upon  each  other  were  made  by  and 
between  the  Atlantic  and  Great  Western  Railroad  Company, 
(now  known  as  the  New  York,  Pennsylvania  and  Ohio  Rail- 
road Company),  the  Pittsburgh  and  Lake  Erie  Railroad  Com- 
pany, the  Youngstown  and  Pittsburgh  Railroad  Company, 
the  Cleveland  and  Mahoning  Valley  Railroad  Company,  and 
the  Lake,  Shore  and  Michigan  Southern  Railway  Company. 
The  fust  of  these  was  a  trust  deed  and  slock  subscription  for 
the  construction  and  completion  of  the  Pittsburgh  and  Lake 
Erie  railroad,  through  from  Pittsburgh  to  Youngstown,  and 
signed  by  the  several  railroads  named,  and  also  by  a 
large  Dumber  of  private  individual  subscribers  to  the  stock. 
Ii  is  recited  as  pari  ofthistrusi  deed  and  contract  of  sub- 
scription, thai  among  other  objects  had  in  view  by  the  con- 
tracting railroads  and  the  subscribers  to  fche  slock,  in  addition 
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to  tlie  construction  and  completion  of  the  railroad  from 
Pittsburgh  to  Youngstown,  was  that  said  railroad  when 
constructed,  "  should  never  be  consolidated  with  any  of  the 
leading  railroad  lines  of  the  country  nor  leased  to  any  of 
them,  and  that  the  same  shall  be  forever  conducted  as  an 
independent  railway,  and  that  the  same  should  be  so  con- 
ducted and  so  managed,  that  all  railroads  connecting  with  it 
at  Youngstown  and  elsewhere  shall  have  the  same  facilities 
for  conducting  business  over  the  same,  into  and  out  of  Pitts- 
burgh, and  that  no  special  favors,  charges,  or  privileges  shall 
ever  be  given  to  any  railway  or  railways,  and  the  said  rail- 
way shall  never  be  allowed  to  pass  into  the  hands  of  any 
other  railroad  company  or  companies,  nor  in  any  way  be 
subjected  to  the  control,  direction,  or  management  of  any 
other  railway  or  officers  thereof  in  such  manner  as  to  de- 
prive the  people  of  Pittsburgh  and  the  stockholders  of  the 
.said  railroad  company  from  the  benefit  which  they  would 
derive  by  way  of  competition  and  otherwise  from  said  rail- 
road being  kept  and  maintained  as  a  free  and  independent 
line  and  operated  in  the  interest  of  and  under  the  control  of 
the  stockholders."  It  also  provides  for  the  "making  of  a 
continuous  independent  line  of  railroad  from  Pittsburgh  to 
Cleveland,  and  also  to  Ashtabula  by  way  of  Yroungstown," 
to  accomplish  which  it  is  recited  that  "  contracts  have  been 
entered  into  for  close  running  arrangements  and  the  ex- 
change of  business  between  the  Atlantic  and  Great  Western 
Railroad  Company  and  the  Lake  Shore  and  Michigan  South- 
ern Railway  Company  and  the  said  Pittsburgh  and  Lake 
Erie  Railroad  Company,  and  the  Youngstown  and  Pittsburgh 
Railroad  Company,  copies  of  which  contracts  are  attached 
hereto  and  made  a  part  hereof  and  marked  A,  B  and  C."  These 
contracts  providing  for  these  close  running  arrangements  and 
the  exchange  of  business  are  before  us  and  we  have  carefully 
examined  them.  Neither  of  them  contain  any  provision  that 
is  in  conflict  with  the  right  of  the  Lake  Shore  and  Michigan 
Southern  Railroad  Company,  and  the  Atlantic  and  Great 
Western  Railroad  Company  to  give  directions  as  to  the 
traffic  in  the  hauling  of  which  their  cars  shall  be  used,  when 
furnished  by  either  of  them  to  the  Pittsburgh  and  Lake  Eria 
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Railroad  Company  to  he  loaded  and  returned  to  joints  on  their 
respective  lines. 

Subsequently  the  Pittsburgh  and  Lake  Erie  Railroad  Com- 
pany by  a  lease,  which  is  in  evidence  before  us,  and  some  of 
the  terms  of  which  have  already  been  stated,  acquired  the 
right  to  operate  the  Pittsburgh,  McKeesport  k  Youghiogheny 
railroad  from  the  first  day  of  January,  1884,  for  ninety-nine 
years.  In  this  lease  it  is,  amongst  other  things,  provided 
that  the  Lake  Shore  Company  shall  at  all  times  have  the  right 
to  make  such  rates  to  and  from  competitive  points  reached 
by  the  road  of  the  Pittsburgh  and  Lake  Erie  Company  and 
the  road  of  the  said  Pittsburgh,  McKeesport  and  Youghio- 
gheny Railroad  Company  as  will  enable  it  to  compete  with 
other  roads  for  the  same  or  similar  traffic,  but  that  such 
rates  shall  be  so  made  and  adjusted  between  the  several 
lines  on  all  business  to  or  from  the  Youghiogheny  Company's 
road  on  the  same  basis,  throe-fourths  of  one  per  cent,  min- 
imum ton  per  mile  to  the  Pittsburgh  Company,  and  so  as  in 
nowise,  with  reference  to  any  traffic,  to  interfere  with  the 
rates  and  division  of  rates  and  the  other  provisions  of  a  cer- 
tain contract  between  the  Pittsburgh  Company  and  the 
Youngstown  and  Pittsburgh  Railroad  Company,  of  the  first 
part,  and  the  Lake  Shore  Company,  of  the  second  part,  dated 
October  20,  1877. 

Under  these  traffic  arrangements  the  chief  shipments  of 
coal  and  coke  over  the  Pittsburgh  and  Lake  Erie  Railroad 
Company  is  north  and  Avest  from  Pittsburgh,  and  are  to 
Cleveland  by  way  of  the  New  York,  Pennsylvania  and  Ohio 
Railroad  from  Youngstown,  and  to  Ashtabula,  on  Lake  Erie, 
by  way  of  the  Lake  Shore  and  Michigan  Southern  Railway. 
There  is  also  at  certain  seasons  of  the  year  a,  considerable 
shipment  of  coal  to  Buffalo,  N.  Y.,  over  the  Lake  Shore  and 
Michigan  Southern   Railway,  though  greatly  less  in  amount 

than    to    Cleveland    Or    Ashtabula,    but    this    has    not    usually 

:    don.-    during    the   season    when    the   navigation   of    the 

lakes  is  open,  in  the  months  of  September  and  October,  and 

up  to  the  20th  of  November.     There  are  a  great  many  fur- 

■  S  and  rolling  mills  along  the  line   of  the    Pittsburgh   and 

I. .';,.  Erie  Railroad.     From  the  time  of  the  opening  of  the 
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Great  Lakes  for  navigation,  which  usually  occurs  about  the 
first  of  May,  until  navigation  is  closed  upon  them,  which 
usually  occurs  about  the  20th  of  November  in  each  year, 
there  is  an  immense  shipment  of  coal  and  coke  over  the  Pitts- 
burgh and  Lake  Erie  Railroad  to  Youngstown  for  Ashtabula 
and  Cleveland,  and  from  these  ports  this  coal  and^coke  are 
transported  to  other  points.  A  great  deal  of  this  coke  is 
used  siting  ore   at  the  furnaces    and  mills   along  the 

line  of  the  Pittsburgh  and  Lake  Erie  Railroad  and  its  con- 
nections, the  Lake  Shore  and  Michigan  Southern  railway 
and  the  New  York,  Pennsylvania  and  Ohio  railroad.  The 
cars  which  transport  this  coal  and  coke  to  the  ports  of  Ash- 
tabula and  Cleveland  in  great  part  are  promptly  loaded 
vita  return  loads  of  ore  from  the  Lake  Superior  mines  to 
Pittsburgh,  Bessemer,  and  other  points  where  there  are  mills 
and  furnaces  along  the  lines  of  the  Pittsburgh  and  Lake 
Erie  railroad.  A  car-load  or  train-load  of  coal  or  coke,  as 
the*  case  may  be,  leaves  points  on  the  Pittsburgh  and  Lake 
Erie  railroad  $>ne  day,  and  the  next  day  thereafter  it  is  in 
Ashtabula  or  Cleveland,  as  the  case  may  be,  and  unloaded, 
and  the  following  day  it  is  back  again  at  Pittsburgh  or 
Bessemer  with  a  return  load  of  ore  from  Ashtabula  or  Cleve- 
land. If  the  same  cars  should  carry  loads  of  coal  from 
points  on  the  Pittsburgh  and  Lake  Erie  railroad  to  Buffalo, 
they  would,  under  the  best  connections  usually  made,  be 
gone  from  their  line  for  a  period  of  at  least  a  week — more 
frequently  ten  days,  and  often  two  weeks.  From  this  it  has 
resulted  that  an  average  of  ten  cars  with  coal  go  over  the 
Pittsburgh  and  Lake  Erie  railroad  to  Ashtabula  and  fifteen 
to  Cleveland,  as  the  case  may  be,  where  one  of  such  cars 
goes  to  Buffalo.  The  interchange  of  business  between  the 
Pittsburgh  and  Lake  Erie  and  the  New  York,  Pennsylvania 
and  Ohio  railroad  is  much  larger  than  that  between  the 
Pittsburgh  and  Lake  Erie  railroad  and  any  other  connecting 
road.  The  bulk  of  the  business  of  the  Pittsburgh  and  Lake 
Erie  railroad  is  north  and  west,  but  it  also  interchanges  busi- 
ness with  the  Pennsylvania  and  the  Baltimore  and  Ohio  rail- 
roads for  points  south  and  east.  The  trade  between  Buffalo 
and  Pittsburgh  over  the  Pittsburgh  and  Lake  Erie  railroad 
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is  principally  heavy  freights  from  the  canal  and  some  mer- 
chandise. This  heavy  freight  consists  chiefly  of  rails,  billets, 
blooms,  and  wire  rods. 

During  the  period  in  which  the  complaint  is  made  the 
Pittsburgh  and  Lake  Erie  Railroad  Company  had  an  equip- 
ment consisting  of  931  gondola  coal  cars,  404  box  cars,  and 
404  coke  cars;  and  in  addition vto  this,  100  flat  cars,  one  box 
car,  thirteen  coke  cars,  and  150  coal  cars,  used  on  that  por- 
tion of  the  road  known  as  the  Pittsburgh,  McKeesport  and 
Youghiogheny  railroad.  This  was  a  larger  equipment  than 
this  road  ever  had  before.  The  gondolas  were  for  the  busi- 
ness of  coke  and  coal,  and  most  of  them  were  used  in  the 
Cleveland  traffic.  They  are  open  cars  with  siding.  Box  cars 
are  sometimes  used  for  hauling  coal  or  coke  long  distances, 
though  this  is  not  the  case  when  such  cars  are  new,  and 
gondolas  are  rarely  used  for  hauling  coal  or  coke  long  dis- 
tances. Generally  the  coal  business  is  a  little  larger  on  the 
Pittsburgh  and  Lake  Erie  railroad  than  the  coke  business. 
The  bulk  of  the  coke  trade  is  done  in  foreiam  cars — that  is, 
cars  of  the  Lake  Shore  and  Michigan  Southern  railway  and 
the  New  York,  Pennsylvania  and  Ohio  railroad,  and  the 
Cleveland,  Columbus,  Cincinnati  and  Indianapolis  railway. 
The  bulk  of  the  equipment  of  the  Pittsburgh  and  Lake  Erie 
railroad  is  used  for  its  local  business  between  New  Haven 
and  Youngstown. 

Prior  to  the  first  of  September,  in  the  year  1887,  and,  in- 
deed, up  to  the  middle  of  that  month,  it  is  not  shown  that 
complaint  had  been  made  of  an  insufficiency  of  cars  for  the 
coal  and  coke  trade  along  the  line  of  the  Pittsburgh  and 
Lake  Erie  railroad.  There  had  beam  a  strike  among  the 
laborers  at  the  coke  mines  along  its  line,  which  commenced 
in  May,  1SN7,  and  lasted  until  July  of  that  year,  and  during 
that  period  the  coke  mines  had  done  but  little  work;  but 
the  laborers  of  the  coke  mines  very  generally  resumed  work 
in  August,  and  from  thai  time  on  there  was  a  large  output 
from  these  mines.  From  the  upper  lakes  there  were  exceed- 
ingly high  rates  and  an  unusually  large  business  for  the 
boats  during  the  summer  and  fall  of  L887.  These  vessels 
demanded  liigh  rates  on  coal  and  coke,  which  the  coal  and 
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coke  men  refused  to  pay,  and  in  this  way  there  was  a  stand- 
off between  them  for  a  period  of  two  or  three  months,  dur- 
ing which  time  the  vessels  returned  empty  from  Ashtabula 
and  Cleveland  to  the  upper  lakes.  These  vessels  were  not 
owned  or  controlled  by  these  railroad  companies.  At  last, 
and  during  the  latter  part  of  September,  the  coal  and  coke 
men  yielded  to  the  rates  of  the  vessels,  and  then  there  was 
a  general  rush  for  cars  for  coal  and  coke,  croAvding  a  volume 
of  shipments  of  these  articles  over  the  Pittsburgh  and  Lake 
Erie  railroad,  which  should  naturally  have  been,  in  the  regu- 
lar course  of  business,  distributed  over  a  period  of  four 
months,  into  a  period  of  as  many  weeks.  There  was  a  much 
greater  demand  than  usual  for  coke  for  the  Lake  Sirperior 
region  as  well  as  for  the  furnaces  and  rolling  mills  along  the 
Pittsburgh  and  Lake  Erie  railroad.  The  Lake  Superior 
mines  shipped  4,400,000  tons  of  ore  during  the  season  of 
1887  against  3,400,000  tons  for  the  previous  year,  and  that  re- 
sulted, of  course,  in  a  larger  consumption  of  coke  to  smelt 
this  ore.  It  alsa  made  much  greater  demands  than  ever  be- 
fore on  the  Pittsburgh  and  Lake  Erie  railroad  for  cars  to 
bring  this  ore  from  Cleveland  and  Ashtabula  to  Pittsburgh, 
Bessemer,  and  the  mills  and  furnaces  along  the  Pittsburgh 
and  Lake  Erie  railroad.  Shipments  in  business  of  every 
other  class  during  this  time  were  also  very  heavy.  The 
Pittsburgh  and  Lake  Erie  railroad  has  but  a  single  track. 
There  was  enough  business  to  have  kept  employed  during 
this  unprecented  rush  of  business  more  than  double  its 
number  of  cars,  operated  upon  two  tracks  instead  of  one. 
The  Lake  Shore  and  Michigan  Southern  railway  furnished 
about  600  freight  cars  to  aid  the  Pittsburgh  and  Lake  Erie 
Railroad  Company  in  this  crisis.  The  New  York,  Penn-' 
sylvania  and  Ohio  Railroad  Company,  from  some  cause, 
which  the  evidence  does  not  explain,  was  unable  to  aid  the 
Pittsburgh  and  Lake  Erie  Railroad  Company  with  as  large 
a  number  of  cars  as  it  had  theretofore  done  during  the 
months  of  September  and  October,  1887.  The  daily  capa- 
city of  the  Pittsburgh  and  Lake  Erie  road  from  Pittsburgh 
to  Youngstown  is  about  600  freight  cars,  and  the  evidence 
shows  that   from  the  middle  of   September  to  the  middle  of 
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October,  1887,  it  was  worked  to  its  utmost  in  the  transpor- 
tation of  freight  over  that  portion  of  its  line,  and  that  with 
all  the  cars  it  received  from  its  connecting  lines  added  to 
its  own  there  was,  what  is  called  in  railroad  transportation, 
"  a  car  famine,"  and  it  could  give  to  the  mines  along  the 
lino  of  its  road  not  more  than  about  half  what  they  required 
for  the  transportation  of  coal  and  coke.  This  condition  of 
affairs  lasted  until  the  close  of  navigation  in  the  lakes,  about 
the  20tli  of  Kovember,  after  which  time  there  were  plenty  of 
cars  for  all  purposes,  except,  perhaps,  coke. 

While  this  condition  of  affairs  was  existing  in  Pennsyl- 
vania and  Ohio  along  the  line  of  the  Pittsburgh  and  Lake 
Erie  railroad  and  the  Lake  Shore  and  Michigan  South- 
era  railway,  extending  to  Ashtabula,  and  the  New  York, 
Pennsylvania  and  Ohio,  extending  to  Cleveland  from  Youngs- 
town,  there  was  what  is  known  as  a  coal  blockade  at  Buffalo, 
N.  Y.,  and  the  cars  of  the  Pittsburgh  and  Lake  Erie  railroad 
and  the  Michigan  Southern  railway,  carrying  coal  to  Buf- 
falo, were  detained  on  the  sidings  there  fro%L  two  to  three 
weeks  before  they  were  returned  to  the  line  of  the  Pittsburgh 
and  Lake  Erie  railroad,  and  in  consequence  of  this  strin- 
gent orders  were  issued  by  the  chief  officers  of  the  Pitts- 
burgh and  Lake  Erie  and  the  Michigan  Southern  against 
having  any  of  their  cars  loaded  for  Buffalo  from  points 
along  the  Pittsburgh  and  Lake  Erie  railroad,  the  object 
of  this  being  to  keep  their  cars  at  home  along  their  own  lino 
for  the  great  and  unprecedented  work  that  was  before  them 
in  transporting  the  coal  and  coke  to  Ashtabula  and  Cleve- 
land, and  to  the  mines  and  rolling  mills  along  their  lines, 
and  in  bringing  the  ore  back  from  Cleveland  and  Ashtabula 
to  these  points,  as  well  as  in  keeping  their  general  merchan- 
dise freight  moving.  It  was  during  this  period  that  eom- 
plainants  bad  contracts  for  the  delivery  of  coal  from  the 
mines  they  represented,  namely,  the  Rainbow  Coal  Company 
and  tin;  Lake  Shore  Gas  Coal  Company,  for  delivery  at  Buf* 
falo,  N.  Y.,  where  11k-  price  of  coal  was  slightly  higher  than 
.-it  Ashtabula  or  at  Cleveland,  and  if  is  in  regard  to  this  that 
their  complain!  La  made:  that  they  were  not  furnished  with 
■  proportion  of  cars  upon  application  made  by  them  to 
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the  Pittsburgh  and  Lake  Erie  Bailroad  Company  for  this 
purpose.  The  evidence  does  not  show  that  any  other  per- 
son applied  to  the  company  for  coal  cars  to  Buffalo  during 
this  period,  although  it  does  show  that  it  refused  to  allow  its 
coal  cars  to  go  there  for  any  shipper  during  this  period  on 
account  of  the  facts  herein  stated.  The  distance  from 
Youngstown  to  Buffalo,  by  the  Lake  Shore  and  Michigan 
Southern  railway,  is  191  miles,  and  from  Youngstown  to 
Ashtabula,  by  the  same  line,  is  02  miles;  the  distance  from 
Youngstown  to  Cleveland,  by  the  New  Yrork,  Pennsylvania 
and  Ohio  railroad,  is  67  miles. 

The  manner  in  which  cars  are  furnished  for  coal  ship- 
ments to  the  mines  is  upon  requisition  made  by  the  mines 
for  so  many  cars  per  day.  These  requisitions  frequently 
call  for  more  cars  than  the  mines  actually  need,  and  it  would 
appear  that  this  was  done  out  of  abundant  caution  on  the 
part  of  the  mines  that  they  might  have  a  sufficiency  of  cars 
for  their  purposes,  but  it  would  have  resulted  in  some  mines 
obtaining  mort  than  they  needed  and  others  less  than  they 
were  entitled  to  if  it  had  not  been  controlled,  as  far  as  could 
be  done,  by  the  railroad  company  using  a  vigilant  discretion 
in  supplying  the  mines  according  to  their  actual  output 
daily,  instead  of  according  to  their  requisitions.  It  is  but 
proper  to  state  that  the  Rainbow  Coal  Company  and  the 
Lake  Shore  Gas  Coal  Company  and  the  other  mines  repre- 
sented by  complainants  are  not  shown  by  evidence  to  have 
been  guilty  of  having  made  any  such  exaggerated  requisi- 
tions, but  others  did,  and  the  company  was  put  upon  the 
exercise  Of  a  vigilant  discretion  in  all  its  dealings  of  this 
character  from  the  causes  named.  The  custom  is  for  the 
furnace  to  furnish  its  own  siding.  If  the  furnaces  do  not 
unload  the  ore  and  coal  promptly  it  is  done  by  the  railroad 
company,  and  demurrage  is  charged  without  preference. 
The  rule  of  the  company  is  to  allow  twenty-four  hours  of 
daylight  for  the  unloading  of  a  car  by  the  furnaces.  In 
some  instances,  where  the  consignees  of  freight  to  be  deliv- 
ered were  not  at  fault,  the  company  did  not  charge  demur- 
rage, but  these  were  exceptional. 

Y^herever  cars   were    furnished   by  the    Lake  Shore    and 
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Michigan  Southern  to  the  Pittsburgh  and  Lake  Erie  rail- 
road or  by  the  New  York,  Pennsylvania  and  Ohio  railroad, 
or  by  the  Cleveland,  Columbus,  Cincinnati  and  Indianapolis 
railway,  the  rule  was  that  they  were  furnished  under  instruc- 
tions or  directions  as  to  the  freight  with  which  they  were  to 
be  loaded  for  return  to  those  lines,  though  not  as  to  the 
shippers  by  name  personally  who  were  to  be  served,  and 
the  Pittsburgh  and  Lake  Erie  loaded  these  cars  thus  fur- 
nished and  returned  them  in  the  manner  indicated  by  these 
instructions  or  directions.  Various  causes  frequently  caused 
delay  in  loading  cars  at  the  mines,  even  when  coal  was  on 
hand  for  that  purpose.  If  a  miner  died  the  miners  all  went 
out  and  the  mine  stopped  for  the  time  being.  If  there  was 
a  break  in  the  machinery  in  shifting  the  engines,  putting 
the  cars  into  the  mines  or  in  unloading  them,  this  caused 
delay.  The  mines  were  not  arranged  for  loading  box  cars, 
because  their  chutes  were  not  made  for  that  pro  pose.  The 
Lake  Shore  Gas  Coal  Mine  could  load  box  cars  by  shovel- 
ing, but  the  Rainbow  Coal  Mine  could  not  dy  so  in  Septem- 
ber and  October,  1887.  Amongst  other  methods  resorted  to 
by  the  railroad  companies  to  compel  the  furnace  men,  mill 
men,  and  mine  men  to  load  or  to  unload  cars  promptly 
was  that  of  "  shutting  them  off,"  as  it  was  called — that  is,  re- 
fusing to  give  them  more  cars  until  they  had  loaded  or  un- 
loaded, as  the  case  maybe,  the  cars  they  had — and  this  seems 
to  have  been  resorted  to  very  frequently  during  last  sum- 
mer and  fall  by  the  Pittsburgh  and  Lake  Erie  Railroad 
Company  and  its  connecting  lines,  the  Lake  Shore  and  Mich- 
igan Southern  and  the  New  York,  Pennsylvania  and  Ohio 
Railroad  ( lompanies,  During  the  pressure  for  the  shipment 
of  coke  it  appears  that  the  Pittsburgh  and  Lake  Erie  Rail- 
road Company  found  it  necessary  to  side-up  coal  cars  or 
gondolas,  as  they  are  called,  for  Hie  use  of  the  coke  trade, 
I, ill,  as  already  stated,  these  are  pans  which  can  be  used 
<  it  her  for  the  coal  or  coke  trade. 
The  Pittsburgh  and  Lake  Erie  Railroad  Company  pro- 
,1  ;,,  evidence  .-ill  Its  billing  books  and  car-moving  rec- 
ords during  the  period  i<>  which  fche  controversy  relates,  tts 
I        d(     ,      iperin '" >nt,  general  manager,   freight    agent, 
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and  master  of  trains  were  each  examined  as  witnesses  at 
length,  answering,  so  far  as  we  could  see,  fully  and  unre- 
servedly all  the  questions  propounded  to  them,  and  each 
testified  that  in  the  shipment  of  freights  and  distribution  of 
cars  that  he  had  given  no  preference  and  knew  of  none  that 
had  been  given  by  the  company  or  any  of  its  agents  to  any 
shipper  over  any  other  shipper  concerning  any  of  the  mat- 
ters involved  in  this  complaint,  and  there  was  no  evidence 
that  contradicted  them  in  these  respects. 

The  conclusions  we  have  reached  upon  this  evidence  and 
the  reasons  therefor  only  remain  to  be  stated. 

1.  The  first  ground  of  complaint  is  that  the  Pittsburgh 
and  Lake  Erie  Kailroad  Company,  during  the  period  com- 
mencing September  28,  1887,  and  ending  October  12  of  the 
same  year,  violated  section  3  of  the  Act  to  regulate  commerce, 
approved  February  4,  1887,  by  giving  an  unlawful  prefer- 
ence to  other  coal  mines  situated  along  that  portion  of  its 
line  known  as  the  Pittsburgh,  McKeesport  and  Youghiogheny 
railroad  in  not  having  furnished  their  proportion  of  cars 
daily  to  the  Rainbow  Coal  Company  and  the  Lake  Shore 
Gas  Coal  Company  for  shipments  of  coal  to  Buffalo,  in  the 
State  of  New  York. 

By  what  construction  the  evidence  in  this  proceeding 
could  be  held  to  sustain  the  charge  we  are  unable  to  per- 
ceive. The  Pittsburgh  and  Lake  Erie  railroad  is  a  local, 
interior  road,  with  its  termini  at  New  Haven,  in  the  State  of 
Pennsylvania,  and  Youngstown,  in  the  Slate  of  Ohio  ;  and 
it  does  not  extend  to  Buffalo.  The  Pittsburgh  and  Lake 
Erie  Railroad  Company  was  not  then  permitting  any  of  its 
coal  cars  to  go  to  Buffalo  for  reasons  which  were  sufficient 
and  in  no  way  in  conflict  with  either  the  spirit  or  letter  of 
any  of  the  provisions  of  the  Act  to  regulate  commerce. 
These  reasons  were  that  on  account  of  causes,  for  which  it 
was  in  no  sense  responsible  and  for  which  it  could  in  no  way 
be  justly  blamed,  it  then  had  more  work  than  it  could  possi- 
bly do  in  transporting  freights  over  its  own  line,  and  if  it  had 
permitted  its  coal  cars  to  go  to  Buffalo  with  coal  for  these  two 
mines  it  would  have  resulted  in  these  cars  being  absent  from 
its  line  for  certainly  one  week  and  more  probably  ten  days  or 
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two  weeks,  according  to  the  evidence,  and  it  would  have 
thereby  rendered  itself  less  able  to  serve  all  the  business  over 
its  line.  If  complainants  had  a  right  to  insist  that  this  com- 
pany should  send  its  cars  at  such  a  time  with  coal  to  Buffalo, 
then  every  other  coal  mine  on  its  line  had  the  same  right, 
and  this  would  have  stripped  this  railroad  of  its  equipment, 
leaving  the  other  business  along  its  line  to  go  to  ruin,  but 
none  of  them  had  any  such  right.  The  company  had  its 
legal  duty  to  perform.  Its  first  and  most  paramount  legal 
duty  to  the  shipping  public  was  to  make  its  entire  freight 
equipment  do  its  utmost  in  serving  the  shippers  along  its 
own  line.  For  this  purpose,  amongst  others,  it  had  been 
chartered  by  the  States  of  Pennsylvania  and  Ohio,  and  for 
this  purpose,  chiefly,  it  had  been  constructed  by  those  who 
had  furnished  their  means  in  subscribing  to  its  stock.  If 
between  the  28th  of  September,  1887,  and  the  12th  of  No- 
vember following,  when,  as  shown  by  the  evidence,  this  rail- 
road company  was  unable  by  its  utmost  efforts,  with  all  of 
its  freight  equipment  added  to  that  of  the  freight  cars  sup- 
plied to  it  by  its  connecting  lines,  to  move  promptly  more 
than  one-half  of  the  freights  as  fast  as  they  accumulated  along 
its  line,  it  had  furnished  coal  cars  to  the  mines  of  the 
Rainbow  and  Lake  Shore  Gas  Coal  Companies  to  ship  coal 
to  Buffalo  in  order  that  they  might  obtain  a  better 
price  for  it  than  other  shippers  along  its  line  were  receiv- 
ing at  Cleveland  and  Ashtabula,  and  this,  too,  when  it 
was  refusing  cars  to  all  other  shippers  of  coal  to  Buffalo, 
thus  giving  to  complainants  this  exceptional  advantage,  it  is 
quite  possible  that  it  would  have  been  guilty  of  a  vio- 
lation both  of  the  letter  and  spirit  of  section  three  of  the 
Ad  fco  regulate  commerce.  Under  such  circumstances  the 
legal  duty  of  this  railroad  company  was,  as  the  evidence 
sghows  it  did,  to  operate  its  cars  so  as  to  keep  them  as  much 
;is  possible  on  its  line  and  confined  to  the  business  of  its  line. 
If,  in  that  crisis,  it  could  not  furnish  sufficient  cars  to  all 
*the  shippers  along  its  line  for  the  amount  of  their  freight, 
then  it  was  its  duty  to  have  done  what  is  shown  by  the  evi- 
dence it  did,  and  this  was  to  fairly  endeavor  to  furnish  its 
cars  to  shippers  of  coal  in  proportion  to  their  shipments 
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over  its  line  upon  a  basis  that  was  relatively  and  substan- 
tially just. 

"While  these  shippers  all  complained,  as  was  to  be  expected 
from  men  whose  business  was  no  doubt  suffering,  that  they 
did  not  have  as  many  cars  as  they  needed  to  ship  their  coal 
and  coke  as  fast  as  they  were  ready  to  ship  it,  yet  it  is  but 
fair  to  presume  that  as  intelligent  men  they  were  generally 
sufficiently  cognizant  of  the  fact  to  know  that  this  railroad 
company  was  not  to  blame  for  the  excessive  volume  of 
freights  that  had  been  held  back  during  the  summer  and 
early  fall  on  account  of  the  high  rates  of  vessels  on  the  lakes, 
and  then  at  the  last  moment  had  been  rushed  in  upon  it  to 
be  transported  over  its  line.  This  railroad  company  did  not 
own  any  of  those  vessels  or  have  any  control  over  them, 
and,  as  for  that  matter,  the  .evidence  does  not  show  that  any 
of  those  vessels  were  owned  or  controlled  by  any  of  its  con- 
necting lines.  Neither  this  company,  therefore,  nor  any  of 
these  railroad  companies,  are  shown  by  the  evidence  to  have 
been  interested  in  or  responsible  for  the  high  rates  charged 
by  these  vessels.  In  the  light  of  the  evidence,  it  is  also  but 
fair  to  presume  that  these  shippers  knew  the  unprecedented 
volume  of  freights  that  the  company  was  obliged  to  trans- 
port to  the  mills  and  furnaces  at  Pittsburgh,  Bessemer,  and 
other  points  along  its  line,  coming  by  way  of  Youngstown 
from  Cleveland  and  Ashtabula.  These  shippers  must  have 
known,  and  so  did  the  company,  that  at  the  utmost  this 
crisis  would  end  when  navigation  closed  on  the  lakes,  about 
the  20th  of  November,  and  that  then  there  would  be  plenty 
of  cars  for  all. 

The  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany, and  the  New  York,  Pennsylvania  and  Ohio  Railroad 
Company  are  not  parties  to  this  proceeding.  The  complain- 
ants in  developing  their  case  were  permitted  to  show  in 
evidence  the  traffic  arrangements  existing  between  these  two 
companies,  and  the  Pittsburgh  and  Lake  Erie  Railroad  com- 
pany, for  the  purpose  of  throwing  all  the  light  that  this 
would  do,  if  any,  upon  the  matters  involved  in  their  com- 
plaint. It  appears  from  this  evidence  that  during  the  period 
to  which  this  complaint  refers,  as  well  as  prior  to  that  time, 
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that  the  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany, the  New  York  Pennsylvania  and  Ohio  Railroad  Com- 
pany, and  the  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company  occasionally  sent  their  cars  from 
their  linos  to  points  on  the  Pittsburgh  and  Lake  Erie  Rail- 
road, with  instructions  or  directions  to  be  loaded  with  cer- 
tain kinds  of  freight  designated  and  returned  to  points  on 
their  lines,  respectively.  The  right  of  these  companies  to  do 
this  was  not  questioned  on  the  hearing  by  the  counsel  for 
complainants,  except  only  as  it  was  made  the  means  of  un- 
just discrimination,  if  any,  by  the  Pittsburgh  and  Lake  Erie 
Railroad  Company  against  the  complainants  in  the  ship- 
ment of  their  freight.  The  evidence  does  not  show  that  it 
was  productive  of  any  such  unjust  discrimination  against 
plaintiffs  or  any  other  shippers.  Such  cars  were  sent  un- 
designated traffic  and  not  to  designated  persons,  and  the 
effect  of  it  was  to  enure  to  the  benefit  of  all  shippers  along 
the  line  of  tho  Pittsburgh  and  Lake  Erie  Railroad  Company 
by  enabling  that  company  the  better  and  more  promptly  to 
move  their  freight. 

The  inability  of  this  company  to  furnish  complainants 
instantly  upon  demand  all  the  cars  they  needed  for  ship- 
ment of  coal  from  the  mines  they  represented,  resulting 
from  the  causes  and  in  the  manner  shown  in  the  evidence, 
was  not  subjecting  them  "  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatever"  within 
the  moaning  of  section  3  of  the  Act  to  regulate  commerce. 
The  vast  fluctuations  and  unforeseen  developments  of  com- 
merce or  the  fault  or  misfortune  of  some  one  or  more  con- 
necting lines  may  occasionally  bring  about  a  condition  of 
affairs  in  which  the  best  managed  railroad,  and  with  tho 
most  ample  freight  equipment,  is  unable  to  move  at  once  as 

promptly  as    tendered    ;ill  ihe  freight    upon  its    line,   and  this 

without  any  fault  of  its  own.    There  is  no  evidence  that  the 
freight   equipment  of  the   Pittsburgh  and   Lake   Erie   Rail- 
id    Company    had    been   unequal  to  Ihe   business  of  the 

previous    season,    and    yet  in    the   season    the    latter   part   of 

which  is  complained  of  it  appears,  in  the  exercise  of  good 

faith  ami  prudent  preparation  in  the  line  of  its  duty,  to  have 
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increased  its  freight  equipment  over  what  it  Jiad  been  in  the 
previous  season,  and  to  have  kept  it  well  in  hand  upon  its 
own  line  for  the  movement  of  the  freight  of  that  line  ;  and, 
in  addition  to  this,  it  had  a  right  to  rely  and  did  rely  upon 
its  arrangements  with  the  Lake  Shore  and  Michigan  South- 
ern Railway  Company,  and  the  New  York,  Pennsylvania 
and  Ohio  Railroad  Company  for  cars.  It  certainly  is  the 
duty  of  every  railroad  company  to  provide  itself  with  a  suffi- 
cient freight  equipment  and  to  keep  this  well  in  hand  for  the 
prompt  movement  of  freight  over  its  line,  based  upon  known 
and  probable  estimates  of  the  business  of  a  season.  This  the 
Pittsburgh  and  Lake  Erie  Railroad  Company  seems,  from 
the  evidence,  to  have  done  ;  but  when  an  immense  volume  of 
local  freight  was  held  back  by  shippers  for  several  months, 
and  then  precipitated  upon  them  by  this  carrier,  all  at  once, 
it  could  not  furnish  all  the  Cars  thus  demanded  for  the 
instant  movement  of  this  mass  of  accumulated  freight.  It 
did,  however,  do  all  in  its  power  to  move  this  freight  as 
quickly  as  possible.  This  was  no  violation  of  the  third  sec- 
tion of  the  Act  to  regulate  commerce. 

II.  The  second  ground  of  complaint  is,  that  from  the  28th 
day  of  September,  1887,  to  the  12th  day  of  October  next  fol- 
lowing the  Pittsburgh  and  Lake  Erie  Railroad  Company 
violated  section  3  of  the  Act  to  regulate  commerce  by  giving 
an  unlawful  preference  to  the  coke  trade  in  the  region  of 
coke  along  its  line,  by  refusing  to  furnish  box  cars  to  the 
Rainbow  Coal  Company  and  the  Lake  Shore  Gas  Coal  Com- 
pany and  the  other  coal  mines  represented  by  complainants, 
and  by  furnishing  the  bulk  of  its  box  cars  for  the  transporta- 
tion of  coke. 

It  appears  from  the  evidence  that  there  was  a  strike  among 
the  coke  miners  about  the  1st  of  May,  1887,  which  lasted 
until  July  of  that  year,  and  that  they  resumed  work  gener- 
ally and  actively  in  the  month  of  August.  At  that  time 
there  was  a  great  demand  for  coke  in  smelting  ore  from  the 
Lake  Superior  mines  and  in  the  rolling-mills  and  furnaces 
along  the  line  of  the  Pittsburgh  and  Lake  Erie  Railroad 
Company.     These  rolling  mills  and  furnaces  were  running 
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day  and  night,  and  it  required  all  that  the  coke  beds  and 
the  Pittsburgh  and  Lake  Erie  Railroad  Company  could  do  to 
furnish  them  with  coke.  The  only  refusal  to  furnish  box 
cars  to  the  Rainbow  and  the  Lake  Shore  Gas  Coal  Com- 
panies appears  to  have  been,  as  we  have  already  seen,  to 
transport  coal  to  Buffalo.  In  other  respects  they  appear 
to  have  received  their  proportion  of  cars  for  shipments  of 
coal  from  the  mines.  Box  cars  are  used  exclusively  for  haul- 
ing coal  only  in  cases  of  long  hauls,  and  are  far  better 
adapted  to  the  transportation  of  coke  than  coal.  The  hauls 
of  coal  or  coke  from  the  line  of  the  Pittsburgh  and  Lake  Erie 
Railroad  during  this  season  were  short  hauls.  The  coal 
mines  along  this  road  had  no  chutes  to  load  box  cars  with 
coal,  and  this,  the  evidence  shows,  was  true  of  the  mines  of 
the  Rainbow  Coal  Company  and  the  Lake  Shore  Gas  Coal 
Company  during  the  time  to  which  this  complaint  relates. 
There  is  a  strong  preponderance  of  evidence  to  the  effect 
that  the  bulk  of  the  box  cars  of  the  Pittsburgh  and  Lake 
Erie  Railroad  Company,  during  the  time  complained  of,  were 
not  used  in  transporting  coke,  but  were  used  chiefly  in  trans- 
porting general  merchandise  over  its  line.  This  ground  of 
complaint,  therefore,  is  not  sustained  by  the  evidence. 

III.  The  third  ground  of  complaint  is  that  the  Pittsburgh 
and  Lake  Erie  Railroad  Company,  in  violation  of  section  3 
of  the  Act  to  regulate  commerce,  unlawfully  discriminated 
against  the  Rainbow  Coal  Company  and  the  Lake  Shore  Gas 
Coal  Company  and  other  mines  represented  by  complainants 
by  siding  up  coal  cars  or  gondolas  and  converting  them  into 
cars  suitable  for  the  coke  trade,  in  consequence  of  which  the 
coal  trade  was  made  to  sutler  and  languish. 

The  evidence  shows  that  the  coal  and  coke  trades  aro 
aearly  equal  in  amount,  there  being  slightly  more  of  coal, 
and  thai  the  cumber  of  cars  required  for  each  is  not  largely  (lif- 
erent ;  and,  tint  her,  that  what  are  known  as  gondolas  or  open 
Hal  cars  sided  up  are  equally  as  serviceable  in  the  i  ransporta- 

tion  of  coal  ns  of   coke.       We  find    from  the  evidence  that  the 

company  had  been  siding-up  or  converting  into  gondolas  a 

considerable  number  of  its  open  (lats,  and  that  these  could  be 
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used  as  well  for  the  coal  trade  as  for  the  coke  trade.  The 
evidence  is  that  ever  since  navigation  closed  on  the  lakes, 
about  the  20th  of  November,  and  while  there  are  plenty  of 
cars  for  all  else,  there  is  still  a  shortage  in  the  supply  of  cars 
for  the  coke  trade.  This  itself  is  a  sufficient  reason,  if  there 
were  no  other,  why  the  company  should  prepare  additional 
cars  for  the  coke  trade.  The  evidence  does  not  sustain  the 
charge  that  from  the  cause  complained  of  the  coal  trade  is 
languishing. 

IV.  The  fourth  or  last  ground  of  complaint  is  that  the 
Pittsburgh  and  Lake  Erie  Railroad  Company  has  failed  to 
compel  the  various  furnaces  and  mills  located  along  its  lines 
to  unload  ore,  limestone,  and  iron  promptly  from  its  cars, 
but  allows  these  cars  to  stand  loaded  for  days  at  a  time  on 
its  sidings,  thereby  giving  an  unlawful  preference  in  the  use 
of  these  cars  to  the  undue  and  unreasonable  prejudice  and 
disadvantage  of  the  Rainbow  and  Lake  Shore  Gas  Coal 
Companies  and  other  coal  mines  represented  by  com- 
plainants. 

We  find  from  the  evidence  that  not  only  the  mills  and 
furnaces  located  along  the  line  of  the  Pittsburgh  and  Lake 
Erie  railroad  sometimes  detain  its  cars  longer  than  neces- 
sary, rarely  for  more  than  two  or  three  days  at  a  time,  but 
that  other  shippers  have  also  detained  its  cars  occasionally 
in  the  same  manner  when  they  should  have  been  more 
promptly  unloaded.  This  is  proved,  however,  in  every  in- 
stance to  have  been  done  against  the  orders  and  instructions 
and  wishes  and  interest  of  the  railroad  company.  That 
company  appears  to  have  done  all  in  its  power  to  enforce 
the  prompt  unloading  of  these  cars  by  making  a  rule  that 
twenty-four  hours  of  daylight,  and  no  more,  should  be  al- 
lowed for  the  unloading  of  its  cars,  and  when  more  than  this 
was  taken,  unless  good  excuse  was  shown  for  it  on  the  part 
of  the  consignee,  demurrage  was  charged.  Besides  charg- 
ing this  demurrage,  it  is  shown  by  the  evidence  the  company 
used  all  the  means  it  could  to  have  its  cars  unloaded  as 
promptly  as  possible.  The  chief  instance  relied  upon  by 
the  complainants,    of    cars    standing    on    the    siding    near 


392  INTERSTATE    COMMERCE   COMMISSION   REPORTS. 

McLaughlin's,  in  Pittsburgh,  is  satisfactorily  explained  and 
accounted  for  by  tlie  company,  and  it  was  shown  that  the 
company  *was  not  at  fault  and  was  not  guilty  of  giving  any 
preference  in  that  case.  It  frequently  happens  that  the  cars 
of  a  railroad  company  are  occasionally  kept  too  long  by 
shippers,  but  as  every  case  of  this  kind  is  clearly  against  the 
interest  of  the  railroad  company,  to  show  that  a  preference 
was  thereby  given  to  such  shipper  a  party  complaining 
would  have  to  introduce  evidence  which  would  show  that 
no  demurrage  was  charged  or  that  no  proper  efforts  were 
made  by  the  railroad  company  to  have  the  freight  loaded  or 
unloaded  more  quickly.  'In  this  proceeding  the  evidence, 
shows  that  the  railroad  company  did  all  in  its  power  to  have 
its  cqj'S  loaded  and  unloaded  promptly  upon  sidings  and  by 
consignees.  It  frequently  went  to  the  extent  of  shutting  off 
mines  and  mills  because  they  did  not  load  and  unload  its 
cars  promptly.  This  ground  of  complaint  is,  therefore,  not 
sustained  by  the  evidence. 

According  to  our  conclusions  above  stated,  the  complaint 
in  this  proceeding  is  not  sustained  by  the  evidence.  It  is 
therefore  dismissed. 
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THOMAS  J.  EEYNOLDS,  • 

vs. 
WESTEEN  NEW  YOKE  AND  PENNSYLVANIA  EAIL- 
WAY   CO.  and   G.  CLINTON  GAKDNEE,  Eeceiver  of 
the  Buffalo,  New  York  and   Philadelphia  Eairoad  Co. 

Tried  December  7,  1887;  decided  January  13,  1888. 

Classification  of  railroad  ties  should  correspond  with  that  of  other  rough 
lumber,     liaising  of  same  from  sixth  to  fifth  class  unjustifiable. 

Rates  established  bj-  a  common  carrier  in  order  to  keep  upon  its  line  mate- 
rial for  which  the  road  has  use,  or  to  keep  the  price  low  for  its  own  ad- 
vantage, cannot  be  justified. 

Producer  of  railroad  material  is  entitled  to  sell  it  when  he  wishes,  in  the 
best  available  market.  Common  carriers  are  forbidden  to  attempt  to 
prevent  this  by  applying  disproportionate  or  unreasonable  rates.  ^ 

Special  classification  of  lumber  should  be  extended  to  railroad  ties  at  the 
points  in  question. 

E.  A.  Nash,  for  complainant. 
Geo.  Zabriskie,  for  defendant. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

Walker,  Commissioner : 

Complaint  of  alleged  unreasonable  and  unjust  charges  for 
the  transportation  of  railroad  ties.  The  answer  asserts  that 
the  charges  complained  of  are  reasonable  and  just. 

The  following  facts  are  found  from  the  proofs  : 

The  railroad  in  question  extends  from  Eochester,  N.  Y., 
southwesterly  through  Olean  and  Salamanca  into  the  State 
of  Pennsylvania.  It  connects  at  Eochester  with  the  New 
York  Central  and  the  West  Shore  railroads,  at  Olean  with  the 
.Delaware,  Lackawanna  and  Western,  and  at  Salamanca  with 
the  New  York,  Lake  Erie  and  Western.  It  was  formerly 
owned  and  operated  by  the  Buffalo,  New  York  and  Phila- 
delphia Eailroad  Company.  In  actions  brought  in  the 
United  States  courts  of  New  York  and  Pennsylvania  to  fore- 
close a  mortgage  upon  the  property  of  that  company,  G. 
Clinton  Gardner  was  appointed  receiver  May  20,  1885,  and 
has?  since  operated  the  property  of  said  company  as  sucn  re- 

» 
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ceivpj*.  A  new  company  has  recently  been  or^ar^zed  undi -••- 
Mie  foreclosure,  entitled  the  Western  New  York  and  Jfenn&vl- 
vania  Railway  Company.  It  is  expected  that  said  receiver 
will  surrender  possession  to  the  latter  company  about  Janu- 
ary 1,  1888.  The  last-named  company  and  said  receiver  are 
the  parties  defendant  in  this  proceeding. 

Complainant  is  a  manufacturer  of  lumber  in  the  State  of 
Pennsylvania,  having  an  office  at  Rochester,  N.  Y.  He  owns 
several  thousand  acres  of  timber  land  near  the  line  of  said 
railroad,  in  the  vicinity  of  Corydon,  Pa. 

Cor}Tdon  is  distant  20  miles  from  Salamanca,  3(J  miles 
from  Olean,  and  147  miles  from  Rochester. 

For  several  years  complainant  has  been  engaged  in  manu- 
facturing lumber  in  Northern  Pennsylvania  upon  the  line  of 
said  jailroad  and  of  the  Buffalo,  Rochester  and  Pittsburgh 
railroad,  most  of  which  has  found  a  market  in  the  State  of 
New  York.  Much  of  his  timber  is  oak,  of  which  the  trunks 
are  sawn  into  squared  lumber  and  boards,  and  the  smaller 
trees,  pieces,  and  large  branches  manufactured  into  railroad 
ties,  both  sawn  and  hewn.  He  also  manufactures  ties  to 
some  extent  from  chestnut  and  hemlock.  The  purchasers  of 
his  ties  have  been  the  railroad  companies  above  named,  and 
other  roads  reached  over  said  intersecting  lines  through 
Salamanca,  Olean,  and  Rochester. 

Prior  to  June  15,  1887,  the  classification  in  use  upon  this 
road,  as  well  as  upon  other  roads  in  the  vicinity,  nominally 
placed  lumber  in  the  sixth  class,  in  which  railroad  ties  were 
included,  though  not  specially  named.  Lumber,  however, 
being  an  article  of  merchandise  of  considerable  bulk  in  pro- 
portion to  its  value  and  in  respect  to  which  keen  competition 
is  met  among  producers,  has  for  a  long  time  been  specially 
treated,  forming  practically  a  class  by  itself,  and  receiving 
\  rv  low  and  special  rates  ;  and  this  practice  continues  to  the 
present  time. 

Upon  this  road  lumber  and  ties  were  formerly  shipped  for 

complainant  at  identical   rales.     About  February,  1886,  the 

>r  transportation  of  ties  was  greatly  increased, 

so  thai  complainant  ceased  their  shipment  for  a  time.     Upon 

the  taking  effed  of  the  Act  to  regulate  commerce  the  charges 
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upon  ties  and  the  method  of  collecting  the  same  were  so  ad- 
justed that  his  manufacture  and  shipment  thereof  were  re- 
sumed. On  July  15,  1887,  what  is  known  as  the  "  official 
classification  No.  2  "  became  operative,  and  was  adopted  by 
the  defendant  in  common  with  the  other  roads  north  of  the 
Ohio  and  east  of  the  Mississippi.  In  this  classification  lum- 
ber in  car-load  lots  is  in  class  6  ;  in  less  than  car-load  lots, 
class  four.  Eailroad  ties  in  car-load  lots  are  in  class  five  ; 
in  less  than  car-load  lots,  class  four.  It  was  the  only  form  of 
rough  lumber  which  was  raised  to  class  five  in  car-loads. 

Defendant  has  continuously  maintained  its  low  special  rate 
upon  lumber  without  regard  to  its  being  classified  in  the  sixth 
class,  but  insists  upon  the  regular  fifth-class  tariff  rate  for 
railroad  ties.  There  have  existed  some  other  apparent  irreg- 
ularities which  have  presented  themselves  ,to  complainant's 
mind  as  matters  of  grievance,  arising  in  part  from  the  fact 
that  special  rates  were  given  him  prior  to  the  enactment  of 
the  Act  to  regulate  commerce,  in  part  from  a  misunderstand- 
ing about  pre-payment  of  freight,  and  in  part  from  the  fact 
that  after  the  act  became  operative  the  agents  of  the  railroad 
company  at  points  of  shipment  failed  to  conform  to  the  in- 
structions furnished  them  in  respect  to  ascertaining  actual 
weights,  but  at  times  allowed  complainant  to  load  cars  very 
heavily,  paying  only  the  price  of  twelve  tons,  in  respect  both 
to  lumber  and  ties.  This  irregularity  was  first  corrected  as  to 
ties,  while  allowed  to  continue  for  a  time  in  regard  to  lumber. 
The  defendant's  rule  in  this  respect  has  not  been  consistently 
enforced,  but  the  reasonableness  of  the  rule,  involving  the 
propriety  of  charging  for  actual  weight  in  all  cases,  is  not 
seriously  contested. 

The  results  of  the  tariffs  now  enforced  by  defendant  from 
Corydon  are  as  follows  : 

To  Salamanca.  To  Olean.     To  Rochester. 

Lumber,  special,  per  ton.  $0  60  $0  60  $1  10 

Sixth  class t  1  00  1  60  2  30 

Fifth  class  (ties) 1  20  2  00  2  70 

Oak  ties  (each) 13  20                 27 

Oak  ties,  at  lumber  rates,  * 

would  be  each 06£  06                11 
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^  switching  charge  of  $1.13  per  car  is  made  at  Salamanca 
upon  all  cars  delivered  to  the  Erie  road  by  defendant.  Oak 
ties  wei^h  about  200  pounds  each. 

The  special  rates  made  by  defendant  on  lumber,  as  shown 
by  its  tariffs  on  file  in  the  office  of  the  Commission,  include 
rough  timber,  boards,  staves,  headings,  hoop  poles,  hoops, 
shooks,  hemlock  bark,  lath,  shingles,  cordwood,   and  piling. 

Prior  to  the  adoption  of  the  official  classification  No.  '2, 
July  15,  1887,  the  special  rate  upon  lumber  was  treated  by 
railroad  companies  as  including  ties.  So  far  as  the  proof 
before  us  shows,  this  was  general,  except  in  the  case  of  this 
defendant  ;  which,  us  above  stated,  about  February,  1886,  re- 
fused to  treat  ties  as  included  in  the  special  lumber  class,  and 
exacted  regular  sixth  class  rates,  afterwards  raised  to  fifth 
class  ;  the  reason  given  by  the  general  superintendent  there- 
for being  that  he  "  didn't  want  the  ties  to  go  off  from  the 
the  road." 

Upon  these  facts  the  case  presents  two  questions  : 

First.  Is  the  distinction  in  the  "  official  classification  No. 
2"  just  and  reasonable,  by  which  railroad  ties  are  placed  in 
class  five  and  other  lumber  in  class  six? 

Second.  Is  it  just -and  reasonable  that  defendant  should 
exclude  ties  f^m  the  low  special  rate  charged  upon  coarse 
lumber  in  other  forms. 

No  suggestion  was  made  upon  the  hearing  of  any  sound 
reason  by  which  the  raising  of  ties  to  the  fifth  class  in  the 
new  classification  can  be  justified.  Defendant's  general 
freight  agent  endeavored  to  make  out  a  case  of  greater  cost 
by  saying  that  "tie  shipments  are  less  in  quantity  and  re- 
quire  switching  for  single  cars,  whereas  in  the  case  of  lumber 
we  switch  a  Large  Dumber  of  ears  together."     This  statement 

LS  DOl  at  all  convincing,  in  view  of  the  fact  that  defendant 
Juts  from  six  i<>  seven  thousand  tics  now  awaiting  shipment, 
and  in  August  Lasl  bad  from  forty  to  \'\\'i\  men  engaged  in 
their  manufacture.  Lumber  shipments  from  a  mountain  sid- 
ing   ;ii"    DOl    Often    made    b\    tin-    train    load,    and    no   special 

reason  appears  in  the  evidence  why  lie  shipments  are  not 
likely  to  be  as  large  per  day  as  lumber  shipments.    Ties  are 
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purchased  by  railroad  companies  who  use  them  in  large 
quantities.  They  are  shipped  by  manufacturers,  who  in  that 
way  use  up  material  not  adapted  to  the  manufacture  of  lum- 
ber ;  the  product  must  quite  nearly  approximate  the  lumber 
product  from  oak  timber,  taking  the  growth,  small  and  large. 
Complainant  testifies  that  his  tie  product  considerably  ex- 
ceeds his  lumber  product  on  the  same  acreage. 

Defendant's  general  freight  agent  further  said  that  he 
"  could  think  of  nothing  else  that  would  make  any  differ- 
ence in  the  cost  of  hauling  a  given  number  of  cars  of  ties  as 
compared  with  an  equal  number  of  cars  of  lumber."  The 
distinction  cannot  be  sustained  on  the  ground  of  greater  cost 
of  movement,  for  no  such  greater  cost  is  established. 

An  examination  of  said  official  classification  No.  2  shows 
that  other  coarse  products  of  the  forest  are  placed  in  class 
six,  viz.,  boards,  timber,  box-stuff,  hoop  poles,  lath,  logs,  piles, 
shingles,  staves,  telegraph  poles,  wood  pulp,  and  empty 
boxes.  Railroad  ties  from  oak  timber,  which  cost  for  sawing 
or  hewing  about  25  cents  each,  or  $2.50  per  ton,  are  no- more 
expensive  to  manufacture  than  the  above  articles  ;  there  is 
no  special  risk  attending  their  transportation  ;  their  value  is 
less  per  ton  than  that  of  most  of  the  articles  above  enum- 
erated ;  they  naturally  arrange  themselves  with  the  articles 
placed  in  class  six.  • 

On  the  contrary,  class  five,  as  now  constituted  in  the  offi- 
cial classification,  contains  a  line  of  articles  which  do  not  at 
all  correspond  with  railroad  ties  in  the  characteristics  which 
influence  classification.  The  following  list  enumerates  the 
various  articles  manufactured  from  wood,  found  in  class  five, 
in  car-loads :  Axles,  balusters,  stair  rails  and  other  turned 
work,  barrel  covers,  patent  fruit  barrels,  base-ball  bats,  brush 
blocks,  butchers'  blocks,  ironing  boards,  ox  bows,  telegraph 
brackets  in  bags  or  boxed,  bread  boards  in  boxes  or  crates, 
bridge  material,  broom  handles,  buckets  nested,  bungs  or 
plugs,  butter  ladles,  molds  and  plates,  churns,  cigar-box 
lumber,  curtain  rollers  and  slats,  dye-woods  in  boxes  or  bar- 
rels, excelsior  in  bales,  wooden  fence  in  sections,  blind 
frames,  chair-stuff,  table  leaves,  legs,  etc.,  boxed  or  racked, 
wooden  gates,  horse-pokes,  step-ladders,  last-blocks,  meas- 
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ures,  moldings,  oars,  pails,  paneling  and  wainscoting,  plane 
bodies,  potato -mashers,  pumps  and  tubing,  towel-racks,  roll- 
ing pins,  scale-boards,  Hour  scoops,  bench  screws,  sieves, 
steak-pounders,  stove  boards,  cigar-lighters,  croquet  sets, 
shoe-pegs,  sash,  skewers,  farm  wagons,  bob  sleds,  hubs,  neck 
yokes,  wagon  material,  wagon  wheels,  wheelbarrows,  Indian 
clubs,  tubs,  tooth-picks.  It  requires  no  argument  to  prove  that 
the  placing  of  railroad  ties  in  the  same  category  with  these 
articles  is  neither  reasonable  nor  just.  The  mere  fact  that  it 
is  so  found  is  sufficient  of  itself  to  suggest  that  it  was  placed 
there  for  some  purpose  not  readily  apparent  and  different 
from  the  reasons  which  ordinarily  influence  classification. 
No  valid  excuse  for  the  discrimination  being  shown,  .the 
Commission  are  of  the  opinion  that  the,  classification  of  rail- 
road ties  in  car-loads  should  be  reduced  to  that  of  lumber. 

The  question  whether  or  not  railroad  ties  should  receive 
the  special  lumber  rate  involves  other  considerations.  De- 
fendant's position  respecting  the  low  rate  placed  upon  lum- 
ber is  that  the  lumber  rates  are  too  low  to  afford  a  reasonable 
compensation  to  the  carrier,  and  that  they  are  made  to  meet 
the  competition  of  lumber  brought  from  other  directions 
over  their  ro^ids,  and  are  necessary  in  order  to  enable  de- 
fendant to  do  any  lumber  business  at  all,  the  rates  to  Roch- 
ester in  particular  having  been  reduced  on  September  1, 
1887,  from  $1.25  to  $1.10  per  ton  for  that  very  reason ;  and 
it  is  claimed  that  no  such  fact  exists  in  regard  to  ties,  which 
do  not  meet  the  same  competition,  and  can  properly  be 
charged  a  higher  rate  of  transportation. 

The  special  lumber  rate  from  Corydon  to  Salamanca,  20 
miles,  is  $12  per  car  of  twenty  tons,  which  is  said  to  be  about 
the  usu;d  car-load  weight,  or  3  cents  per  ton  per  mile;  to 
01  e an,  39  miles,  $12  per  car,  or  \h  cents  per  ton  per  mile, 
and  to  Rochester,  i  17  miles,  $22  pei-  car,  or  7j  nulls  per  ton 
pei-  mile. 

NO  proof  has  been  made  <>f  any  competition  which  meets 
Pennsylvania  lumber  at  either  Salamanca  of  Olean,  nor  is 
it  apparent  tli.it  the  rates  to  those  points  are  inordinately 

low.      At   Salamanca  the  rate  of  60  cents   per  ton  cannot  with 
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justice  be  claimed  to  be  exceptionally  low  upon  a  product 
of  the  character  of  lumber.  To  charge  double  that  rate 
upon  ties,  or  $24  per  twenty-ton  car  plus  $1.13  switching 
charge,  making  $25.13  for  a  haul  of  20  miles,  is  not  rela- 
tively reasonable  and  just,  especially  in  view  of  the  fact  that 
the  value  of  the  lumber  at  Salamanca  would  be  about  $176 
and  of  the  ties  about  $110. 

The  car-load  rate  to  Olean  on  lumber  remains  at  $12  and 
on  the  ties  is  increased  to  $40. 

The  present  lumber  rates  to  Salamanca  and  Olean  are  of 
long  standing,  having  been  originally  given  to  complainant 
as  a  special  rate,  and  announced  as  the  public  rate  upon  the 
passage  of  the  Act  to  regulate  commerce. 

As  complainant  in  his  testimony  distinctly  states  that 
Rochester  is  not  now  a  tie  market,  no  order  will  be  made  at 
present  in  respect  to  that  point. 

The  circumstance  cannot  escape  observation  that  the  only 
possible  purchasers  of  railroad  ties  are  railroad  companies. 
It  is  also  obvious  that  the  value  of  ties  at  Corydon  is  their 
selling  price  at  Salamanca  and  Olean  less  the  freight. 
Therefore  the  higher  the  freight,  the  less  the  value  of  the 
ties  at  Corydon.  The  defendant  itself  is  a  purchaser  of  ties ; 
it  bought  a  lot  of  complainant  in  1886.  The  ordinary  con- 
flict of  interest  between  the  railway  and  the  shipper  is  here 
intensified  by  the  fact  that  the  direct  interest  of  the  carrier 
requires  the  cheapening  of  the  shipper's  product.  It  was 
candidly  admitted  by  its  general  superintendent  that  this 
consideration  influenced  the  conduct  of  defendant  in  fixing 
its  rates  upon  ties  at  a  time  when  its  interstate  rates  were 
not  subject  to  control  under  a  law  of  Congress.  But  if  this 
was  legal  then,  it  is  so  no  longer.  It  involves  and  implies 
extortion.  It  is  not  only  repugnant  to  every  man's  sense  of 
propriety  and  justice,  but  it  is  directly  forbidden  and  made 
illegal  by  the  third  section  of  the  Act  to  regulate  commerce, 
in  that  it  subjects  this  particular  description  of  traffic  to 
undue  and  unreasonable  predjudice  and  disadvantage  for  the 
pecuniary  benefit  of  the  carrier  itself.  It  is  a  course  of  deal- 
ing if  possible  even  more  obnoxious  to  the  just  provisions  of 
the  act  than  would  be  a  tariff  arranged  in  the  same  manner 
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for  the  purpose  of  giving  a  preference  to  another  shipper 
competing  from  another  direction  in  the  same  market. 

Rates  established  by  a  common  carrier  under  the  influence 
of  a  desire  to  keep  upon  its  line  a  material  for  which  the 
road  itself  has  use,  or  to  keep  the  price  thereof  low  for  its 
own  advantage,  cannot  be  justified  either  in  morals  or  in  law. 
Every  party  who  produces  such  a  material  is  entitled  to  sell 
it  when  he  wishes,  in  the  best  available  market,  and  the  com- 
mon carrier  has  no  right  to  prevent  his  doing  so  by  dispro- 
portionate or  unreasonable  rates.  This  the  defendants  in 
tin4  present  case  have  been  attempting  to  do. 

The  order  of  the  Commission  will  be  that  the  defendants 
cease  and  desist  from  charging  a  greater  price  for  the  trans- 
portation of  railroad  ties  from  points  in  Pennsylvania  to 
Salamanca  and  to  Olean,  in  the  State  of  New  York,  than  is 
charged  for  the  transportation  of  lumber  at  the  same  time 
between  the  same  points. 
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B.  S.  CREWS,  et  al,  COMMITTEE,  ETC.,  v.  THE  RICH- 
MOND &  DANVILLE  RAILROAD  COMPANY. 

Heard  November  14-15,  1887.— Decided  February  15,  1888. 

It  is  not  a  ground  of  complaint  against  a  railroad  company  that  it  equalizes' 
its  rates  as  between  small  and  large  towns,  even  though  the  effect  may 
be  prejudicial  to  tlfe  large  towns,  which  before  had  been  specially 
favored. 

The  spirit  and  purpose  of  the  Act  to  Ilegulate  Commerce  requires  that  when 
the  circumstances  and  conditions  will  fairly  admit  of  it  the  charges  to 
all  points  for  a  like  service  should  be  made  relatively  equal. 

When  the  reasonableness  of  rates  is  in  question,  the  charges  made  on  long 
through  lines  cannot,  for  reasons  which  are  stated  in  the  opinion,  form 
a  just  basis  for  comparison  with  local  rates  for  relatively  short  distances. 

A  carrier  is  not  made  responsible  for  rates  made  Dy  a  connecting  road 
because  merely  of  its  giving  them  in  connection  with  its  own  rates  to 
parties  desiring  to  make  through  shipments. 

A  carrier  is  not  compellable  by  law  to  give  to  the  merchants  of  a  town  on 
its  line  the  privilege  of  shipping  their  goods  from  the  point  of  purchase 
to  their  own  locality,  and  again  from  thence  to  the  place  at  which  the 
goods  may  be  sold  by  them  at  the  same  rate  which  would  have  been 
charged  had  there  been  but  one  shipment  from  the  point  of  purchase  to 
the  point  of  ultimate  delivery. 

The  fact  that  a  refusal  to  give  the  through  rate  as  for  one  shipment,  operates 
prejudicially  to  the  town  desiring  the  privilege  and  favorably  to  another 
town,  does  not  make  the  refusal  operate  as  unjust  discrimination  when 
the  carrier  applies  the  same  rule  to  all  towns  and  accords  the  privilege 
to  none. 

Discrimination  must  consist  in  the  doing  for  or  allowing  to  one  party  or 
place  what  is  denied  to  another  ;  it  cannot  be  predicated  of  action  which 
in  itself  is  impartial. 

Hon.  G.  C.  Cabell,  for  complainant. 

J.  T.  WortKington,  Esq.,  for  defendant. 

Cooley.  Chairman  : 

The  original  petition  in  this  cause  was  framed  with  great 
care  and  precision,  and  in  nine  distinct  paragraphs  set  forth 
separate  grounds  of  complaint,  which  were  averred  to  con- 
stitute violations  by  defendant  of  the  Act  to  Regulate  Com- 
merce. For  the  purposes  of  an  adjudication  the  following 
summary  of  the  allegations  will  suffice  : 

After  appropriate  prefatory  statement  it  was  alleged — 
Mrst    That    the    defendant,    through    combination    and 
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arrangements  with  connecting  lines  of  railroad  north  and 
west,  has  charged  and  continues  to  charge  the  people,  mer- 
chants and  tradesmen  of  Danville,  Va.3  and  adjacent  country, 
a  greater  price  for  the  handling  and  transportation  of  their 
goods  and  merchandise  purchased  in  New  York,  Philadel- 
phia, Baltimore,  Chicago,  Cincinnati,  Mansfield,  Ohio  ;  Grand 
Rapids,  Mich.;  St.  Louis,  Mo.,  and  other  places  that  the  said 
railroad  charges  other  persons  and  localities  under  like  con- 
ditions and  for  similar  services. 

Second.  That  the  defendant  for  some  time  past  has  dis- 
criminated and  continues  to  discriminate  in  its  transporta- 
tion and  freight  charges  in  favor  of  other  persons  and  local- 
ities and  against  Danville  and  its  people,  merchants,  trades- 
men and  others.  To  instance  :  The  said  railroad  has  arranged 
its  freight  charges  from  Charlottesville,  Richmond  and  Lynch- 
burg to  Reidsville,  Greensboro',  Durham,  Salisbury,  High 
Point,  Asheville  and  Charlotte,  N.  G,  points  south  of  Dan- 
ville, that  far  higher  relative  rates  are  charged  to  the  people 
of  Danville  and  country  adjacent  than  are  charged  by  said 
road  to  the  people  at  the  points  which  are  referred  to  or 
named. 

Third.  That  the  defendant  discriminates  against  Danville, 
its  merchants  and  people  adjacent,  in  its  freight  charges  by 
applying  or  attaching  to  goods  or  merchandise  received  from 
other  lines  of  road  for  Danville  local  rates  or  charges  from 
the  point  of  reception  to  point  of  delivery  at  Danville,  not- 
withstanding it  receives  from  said  other  lines  of  road  goods 
of  similar  character  for  and  carries  to  such  other  points  at 
lower  and  through  rates  at  the  same  time  and  by  the  same 
haul. 

•  Fourth.  That  the  defendant  discriminates  against  the  peo- 
ple of  Danville  and  vicinity  by  denying  to  them  a  lower  or 
approximate  "through  rate"  upon  the  transportation  of 
their  goods  which  it  accords  to  other  persons  and  points 
south,  s;.v  from  Richmond  t<>  Durham,  Salisbury,  Eigt  Point, 
Asheville  and  Charlotte,  N.  C. 

Fifth.  That  the   defendant   violates  the   "  long-and-short- 
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haul  "  clause  of  the  fourth  section  of  the  Act  to  regulate  com- 
merce by  charging  more  for  the  transportation  of  meat,  grain, 
etc.,  from  Danville  to  points  south  thereof  on  its  line  than  it 
charges  from  Richmond,  Lynchburg  and  Charlottesville  for 
the  transportation  of  the  like  property. 

Sixth.  That  the  defendant  discriminates  against  Danville 
and  its  people  and  the  vicinity,  in  its  charges  for  the  trans- 
portation of  iron  and  coal,  and  particularly  in  favor  of  Lynch- 
burg. 

Eighth.  That  the  defendant  charges  to  the  manufacturers 
and  others  at  Danville  and  others  dealing  with  them  exorbi- 
tant and  unreasonable  charges  for  the  transportation  of  to- 
bacco. For  example,  tobacco  is  shipped  from  Richmond  to 
San  Francisco,  Cal.,  for  from  $1.50  to  $1.61  per  cwt.,  but  the 
charge  for  the  same  from  Danville  via  Richmond  by  and  un- 
der the  auspices  of  said  road  to  San  Francisco  is  $3  per  cwt. 
Charges  for  the  transportation  of  tobacco  from  Danville  to 
points  in  Florida  and  other  states  are  similarly  high  and 
unreasonable. 

Ninth.  That  defendant  exacts  from  the  merchants  and 
traders  and  people  of  Danville  and  vicinity  unreasonable 
rates  for  transportation  of  property.  For  example,  the  charge 
on  first-class  freight  from  New  York  to  Lynchburg,  425  miles, 
is  60  cents  per  cwt.,  while  from  Lynchburg  to  Danville,  66 
miles,  it  is  33  cents  per  cwt. 

These  several  wrongs  were  charged  to  be  in  violation  of 
the  second,  third  and  fourth  sections  of  the  Act  to  Regulate 
Commerce. 

The  defendant  made  answer  to  this  complaint  by  general 
denial,  but  before  the  case  was  brought  to  a  hearing  the  com» 
plainants  filed  an  amended  petition  stating  therein  that  it 
was  "to  be  heard  with  said  original,  setting  forth  other  mat- 
ters and  charges  of  violation  of  the  Act  to  Regulate  Commerce 
by  the  said  Richmond  and  Danville  Railroad  Company,  to 
the  detriment  and  injury  of  said  city  of  Danville,  its  mer- 
chants and  traders  and  people  generally,  as  well  of  said  city 
as  of  the  country  adjacent." 
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Tlie  charges  in  the  amended  petition  were  : 

• 

First.  That  the  defendant  after  the  passage  of  the  Act  to 
Regulate  Commerce  discriminated  against  said  city  and  its 
people  by  charging  them  higher  rates  for  the  transportation 
of  property  than  it  charged  to  other  persons  and  places  for 
like  and  contemporaneous  service  under  similar  circumstances 
and  conditions. 

Second.  That  the  defendant  in  its  charges  has  given  undue 
and  unreasonable  preference  and  advantage  to  citizens,  mer- 
chants and  traders  of  Richmond,  Lynchburg  and  New  York 
over  the  citizens,  merchants  and  traders  of  Danville. 

Third.  That  defendant  has  given  undue  and  unreasonable 
preference  and  advantage  to  merchants,  traders  and  con- 
signees in  Richmond  over  those  in  Danville  in  the  transpor- 
tation of  property  from  Williston  and  Columbia,  S.  C,  and 
Charlotte,  N.  C,  by  way  of  Danville  to  Richmond.  Under 
this  charge  is  specified  the  exacting  of  $80  for  a  car-load 
shipment  from  Williston  to  Danville,  when  the  rate  by  the 
car-load  for  the  transportation  of  the  like  property  from 
Williston  to  Richmond  was  but  $72. 

Fourth.  That  defendant  discriminated  in  like  manner  as 
between  Danville  and  Richmond  in  shipments  from  Augusta, 
Ga.,  specifying  a  shipment  of  cotton  batting  at  $2.76  per  cwt., 
from  Augusta  to  Danville  when  very  much  less  was  charged 
from  Augusta  to  Richmond,  the  greater  distance. 

Fifth.  That  since  the  passage  of  said  act  defendant  has 
charged  unreasonable  rates  for  the  transportation  of  property 
between  Danville  and  points  north,  south  and  west  thereof. 
^Instance  is  specified  of  a  charge  of  (.)7  cents  per  cwt.  upon  a 
shipment  Erom  Piedmont,  8.  C,  of  the  same  kind  of  goods 
which  were  transported  by  defendant  between  the  same 
points  before  the  passage  of  said  act  at  40  cents  per  cwt. 

Sixth.  That  defendant  since  the  passage  of  said  act  has 
discriminated  against  Danville  and  in  favor  of  Richmond, 
Baltimore   and    New  York,  in  shipmeuts  of  property  from 
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Piedmont  aforesaid.  Specification  is  given  of  rates  on  the 
same  property  as  follows  :  To  Richmond,  54  cents  per  cwt.; 
to  Baltimore,  51  cents  per  cwt.;  to  New  York,  55  cents  per 
cwt.;  to  Danville,  \)'i  cents  per  cwt. 

Seventh.  This  also  relates  to  shipments  from  Piedmont  to 
Danville  at  the  excessive  rate  of  97  cents  per  cwt. 

Eighth.  That  defendant  has  in  like  manner  discriminated 
in  favor  of  Richmond,  Baltimore  and  New  York  and  against 
Danville  in  the  shipment  of  live  stock  from  Newport,  Ten- 
nessee, Asheville,  N.  C,  and  other  points  to  said  cities,  re- 
spectively. 

Ninth.  That  defendant  has  charged  to  the  citizens,  traders 
and  manufacturers  of  Danville,  upon  goods  shipped  to  San 
Francisco,  CaL,  Muldon,  Miss.,  Trabue  City,  Fla.,  and  other 
points  north  and  south,  excessive  and  unreasonable  rates, 
and  more  than  were  charged  upon  like  goods  shipped  from 
Liberty,  Lynchburg  and  Richmond,  Va.,  under  like  circum- 
stances and  conditions. 

Tenth.  That  defendant  has  charged  unreasonable  rates  to 
the  merchants  and  traders  of  Danville  upon  meat,  lard,  grain, 
flour,  dry  goods,  iron,  coal  and  heavy  goods  generally  from 
points  south,  west  and  north,  and  more  than  it  has  charged 
to  merchants  and  traders  of  Lynchburg,  Charlottesville  and 
Richmond,  Va.,  Baltimore,  New  York,  Augusta,  Ga.,  Cincin- 
nati and  Mansfield,  Ohio,  Louisville,  Chicago  and  other 
points  for  longer  hauls  under  substantially  similar  circum- 
stances and  conditions. 

Such  were  the  charges  in  the  petition   as  finally  perfected. 
The  defendant,  by  its  answer,   made  general  denial  of  their* 
truth,  except  in   certain   particulars  where   specifications   of 
illegal  charges  had  been  made,  and  in  regard  to  these  answer 
was  made  as  follows  : 

The  charge  of  eighty  dollars  for  a  car-load  shipment  from 
W'illiston  to  Danville  was  admitted,  but  Williston  is  a  point 
not  on  the  line  of  defendant's  road,  and  the  sum  named  was 
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for  the  total  transportation  and  was  not  illegal.  Nevertheless, 
by  a  new  and  revised  tariff  the  charges  are  so  made  on  all 
the  points  on  defendant's  roads  and  lines  that  they  are  not 
less  to  Richmond  than  to  Danville  from  any  point  south  of 
Danville. 

The  charge  of  $2.76  from  Augusta*  to  Danville  is  admitted, 
but  it  is  averred  that  the  charge  was  not  illegal  when  made, 
and  that  the  rate  has  since  been  reduced  and  is  now  from 
Augusta  to  either  Richmond  or  Danville  but  64  cents  per 
cwt.  for  the  like  goods. 

The  charge  at  the  rate  of  97  cents  per  cwt.  on  a  shipment 
of  baled  cotton  goods  from  Piedmont  to  Danville  is  admitted, 
but  is  claimed  to  have  been  an  error,  the  true  rate  at  the 
time  having  been  not  97  cents  per  cwt.  but  48  cents  per  cwt., 
and  it  is  averred  that  defendant  has  repaid  the  .overcharge 
on  its  attention  bein^  called  to  it. 

As  to  those  points  not  on  the  line  of  defendant's  road  to  or 
from  which  rates  for  the  transportation  of  property  are  sup- 
posed to  operate  to  the  prejudice  of  the  city  of  Danville  and 
in  favor  of  any  other  city  or  locality,  the  answer  denies  that 
the  defendant  makes  rates,  except  for  the  transportation  so 
far  as  it  is  upon  its  own  line,  and  avers  that  beyond  the 
junction  points  with  other  roads  they  are  made  by  other 
carriers.  The  answer,  therefore,  denies  all  responsibility  on 
the  part  of  defendant  for  the  rates  thus  made  by  others  for  a 
transportation  which  is  not  upon  its  own  line. 

Such  were  the  issues  made  by  the  parties  by  their  pleadings, 
and  upon  which  the  Commission  is  now  called  to  pass.  Evi- 
dence was  taken  upon  them  by  deposition  and  also  orally  at 
the  public  sessions,  and  the  full  extent  of  the  grounds  of  ac- 
cusation on  the  part  of  the  city  of  Danville  was  brought  out 
and  explained  by  leading  citizens  and  traders.  It  is  unde- 
niable that  the,  subject  presented  by  the  issues  is  one  of  very 
great  Importance  to  the  people  of  Danville,  and  that  many  of 
them  are  firm  in  the  belief  that  the  defendant  lias  been  and 
:.!.ili  is  guilty  of  serious  violations  of  law.  If  they  are  not 
aken  in  this,  and  it  is  in  our  power  to  bring  the  infrac- 
tion of  Law  to  an  end,  we  ought  unquestionably  to  exert  all 
authority  lor  (In:    purpose.      Danville  is  one  of  the  lead- 
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ing  towns  on  the  line  of  defendant's  roads,  and  if  the  fact  is 
as  the  complainants  aver,  that  the  defendant  discriminates  to 
its  prejudice  in  making  its  tariff  sheets,  the  wrong  is  not  only 
necessarily  damaging,  but  it  must  be  altogether  inexcusable. 
Indeed,  the  defendant  does  not  attempt  to  excuse  discrimina- 
tion, but  denies  its  existence  ;  and  in  so  far  as  we  shall  tind 
it  to  exist,  it  will  stand  undefended.  If,  however,  what  may 
seem  to  be  discrimination  shall  prove  to  be  unfavorable  re- 
sults from  general  causes  not  under  defendant's  control,  the 
same  proof  that  exonerates  the  defendant  from  responsibility 
will  preclude  the  Commission  from  any  attempt  to  give  relief 
in  this  proceeding.  This  is  too  obvious  to  need  more  than 
bare  mention  ;  any  adjudication  against  the  defendant  must 
necessarily  be  grounded  on  a  rinding  of  issues  involving  vio- 
lation of  law  against  it. 

From  the  voluminous  evidence  taken  in  the  case  it  appears 
that  previous  to  the  passage  of  the  Act  to  Regulate  Commerce 
there  were  several  points  on  the  line  of  defendant's  roads 
which  were  recognized  as  points  at  which  the  competitive 
forces  operated  more  strongly  and  persistently  than  they  did 
at  the  intermediate  stations,  and  to  which  for  that  reason 
more  favorable  rates  were  given  than  to  such  intermediate 
points,  though  the  doing  so  resulted  in  the  making  of  the 
greater  charge  on  the  shorter  haul  in  many  cases.  One  of 
the  favored  points  was  Richmond  ;  others  were  Lynchburg, 
Charlottesville,  Danville,  Va.,  Columbia,  S.  C,  Augusta  and 
Atlanta,  Ga.  A  diagram  of  the  rates  to  the  several  stations 
on  defendant's  line,  as  they  were  then  resembles  to  the  eye 
the  blade  of  a  saw,  the  rates  being  higher  at  intermediate 
stations  and  descending  sharply  at  the  points  named.  There 
were  also  some  points  off  the  line  of  defendant's  roads  which 
were  in  like  manner  favored  by  the  combination  of  rates 
which  other  carriers  made  with  the  defendant.  In  this  re- 
spect the  condition  of  things  which  existed  on  defendant's 
lines  was  the  same  which  prevailed  generally  throughout  the 
Southern  States.  At  all  points  of  great  concentration  of 
business  the  rates  were  very  much  lower  than  were  given  to 
intermediate  and  less  important  stations.  They  were  given 
better  rates  because  they  were   recognized   as  competitive 
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points  ;  and  to  speak  of  a  town  as  a  competitive  point  was  to 
the  common  understanding  equivalent  to  saying  that  it  was 
a  poiut  to  which  exceptionally  low  rates  of  transportation 
were  given  bjr  the  railroad  managers. 

This  condition  of  things  as  regards  rates  was  of  great  im- 
portance to  the  towns  favored,  and   tended  to  emphasize  the 
advantages  each  of  them  might  otherwise  have  had  over  all 
the  towns  between  it  and  the  next  competitive  point  to  the 
north  or  south  of  it.     It  was,  therefore,  favorable  to  Danville, 
and  resulted  in  its  people  paying  lesser  rates  on  longer  hauls 
than  were    paid    by  people   at  non-competitive   points   for 
shorter  hauls  of  the  like   property  over  the  same  line  and  in 
the  same  direction.     A  strict   enforcement  of  the  fourth  sec- 
tion of  the  Act  to  Regulate  Commerce  would  have  taken  away, 
or  at  least    have   greatly  modified    these    advantages ;    and 
when   defendant  and  other  carriers  applied  for  relief  from 
its  strict  application  many  of  the   favored  towns  came  for- 
ward with  petitions  that  its  request  be  granted.     The  com- 
plainants in  this  case,  however,  were  not  among  the  petition-, 
ers.     On   the   contrary,  they  appeared  with  a  protest,  and  in 
a  printed  argument   tiled  with   the   Commission    contended 
"  that  the  operation  of  the  fourth  section  of  the  Act  for  the 
regulation  of  commerce   should  not  be  suspended  or  practi- 
cally nullified,  but  that  the  same   should  be   executed  with 
that  force  and  vigor  intended  by  the  Congress  which  passed 
it.     The  clamor  for  its  suspension   comes  mainly  from  rail- 
road corporations  whose  grasping  propensities  and  inexora- 
ble demands  it  Avas  the   intention  of  Congress  to  curb  in  the 
interest  of  the  people,  or  from  competitive  points  long  sepa- 
rated from  each   other,  which  prosper  upon  the   hardships 
inflicted    by  their   allies,   the   railroads,   upon    intermediate 
points    not   favored   by    a    competitive    system."     This    was 
a  very  frank  expression  of  opinion,  and  no  doubt  represent- 
ed the  honest  and  matured  convictions  of  those  who  signed 
it. 

After  Hi''  orders  which  were  made  for  relief  under  the 
fourth  section  of  the  act  had  expired,  the  defendant  entered 
upon  ;ui  extensive  revision  of  its  tariff  sheets  in  the  direction 
of  bringing  them  more  nearly  into  conformity  with  the  gen- 
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eral  rule  prescribed  by  that  section,  and  with  the  result  that 
there  is  not  now  any  point  on  the  line  of  defendant's  roads 
north  of  Columbia,  S.  C,  to  which  a  consignment  at  the  es- 
tablished rates  would  result  in  a  greater  charge  being  made 
for  the  shorter  haul  of  the  like  kinds  of  property  on  the  same 
line  and  in  the  same  direction.  This  result  has  been  brought 
about  principally  by  a  gradual  reduction  of  the  rates  at  non- 
competitive points  ;  and,  though  some  increase  in  rates  has 
been  made  at  some  of  the  competitive  points,  the  increase 
has  not  been  general,  nor  in  any  case  which  has  been  brought 
to  our  attention  has  it  been  very  great.  The  charges,  how- 
ever, being  in  the  direction  of  equalizing  railroad  advantages 
as  between  competitive  and  non-competitive  points,  must 
necessarily  to  some  extent  prejudice  the  jobbing  interests  of 
towns  situated  as  Danville  has  been,  not  only  because  they 
render  it  possible  for  rival  establishments  to  spring  up  and 
maintain  themselves  in  the  smaller  towns,  but  because  the 
retailers  in  the  smaller  towns,  under  the  favorable  rates 
which  are  now  given  them,  are  enabled  to  deal  directly  in 
larger  and  more  distant  markets.  Nobody  can  justly  com- 
plain of  a  railroad  company  for  so  equalizing  its  rates  as  to 
render  this  possible,  for  the  law  had  such  an  equalization  of 
rates  as  one  of  its  leading  purposes,  and  provided  for  it  be- 
cause justice  as  between  the  competitive  and  nun-competi- 
tive points  seemed,  in  the  opinion  of  the  Legislature,  to  re- 
quire it. 

It  is  evident  from  the  testimony  given  by  some  of  the  wit- 
nesses that  the  equalization  of  rates  by  the  defendant  as  be- 
tween Danville  and  the  smaller  towns  on  each  side  of  it  has, 
in  the  minds  of  some  parties,  been  regarded  as  a  grievance. 
Thus  the  witness,  John  W.  Caton,  in  answer  to  the  question, 
"  Is  Danville  regarded  and  held  by  the  Richmond  and  Dan- 
ville Railroad  Company  as  a  competitive  point  for  traffic  ?  " 
said,  "  It  is  not.  I  was  informed  by  the  general  freight 
agent,  in  the  presence  of  another  high  official  of  the  road, 
that  Danville  was  not  a  competitive  point,  and  could  not  be 
so  held  by  the  road,  and  that  they  could  not  change  their 
local  freight  rate  as  applied  to  Danville,  for  if  the  change 
was  made  in  regard  to  Danville,  Iieidsville  and  Greensboro', 
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'although  non-competitive  points,  would  be  demanding  the 
same  thing ;  that  Danville  could  not  have  through  rates. 
These  things  were  told  me  by  the  officials  of  the  road  when 
1  was  demanding  better  rates  for  myself  and  my  town." 

Now,  to  any  one  who  has  given  the  Act  to  Regulate  Com- 
merce much  attention,  it  must  be  obvious  that  a  complaint 
against  a  carrier  that  it  gives  to  non-competitive  points  the 
same  rates  which  it  gives  to  competitive  is  not  a  complaint 
that  the  act  is  violated.  On  the  contrary,  the  spirit  and 
purpose  of  the  act  require  that  when  the  circumstances  and 
conditions  will  fairly  admit  of  it  the  charges  to  all  points  for 
a  like  service  should  be  made  relatively  equal.  If,  there- 
fore, this  defendant  were  to  so  arrange  its  tariffs  as  to  give 
the  least  important  station  on  its  line  rates  as  favorable  as  it 
allowed  to  the  most  important  there  would  in  its  doing  so  be 
nothing  out  of  harmony  with  the  law.  The  result  might  for 
a  time  be  prejudicial  to  competitive  points,  but  the  carrier 
cannot  be  blamed  for  a  consequence  which  the  law  favors ; 
and  there  can  be  no  doubt  that  the  law  favors  Reidsville  and 
Goldsboro'  having  rates  as  low  as  are  given  to  Danville  or 
>to  Richmond  when  the  circumstances  and  conditions  are 
such  as  to  render  it  practicable.  There  is  nothing,  therefore, 
in  the  giving  of  such  rates  which  the  law  will  discounten- 
ance, much  less  punish. 

But,  passing  from  this  general  charge  to  some  specific  case 
in  which  the  rates  which  were  exacted  by  defendant  are 
named,  we  find  it  to  be  an  undoubted  fact  that  charges  have 
been  made  which  cannot  be  justified. 

First.  There  is  evidence  that  defendant  in  two  instances  at 
least  charged  97  cents  per  cwt.  for  the  transportation  of  cot- 
ton baled  goods  from  Piedmont,  S.  C,  to  Danville,  when  the 
established  rate  from  Piedmont  to  Richmond,  111  miles 
further,  was  but  54  cents.  Investigation  shows  that  these 
charges  were  net  warranted  by  the  tariff  then  in  force,  which 
was  is  cents  per  cwt.  to  Danville  instead  of  (.)7  cents.  This 
is  admitted  by  defendant,  and  the  overcharge  is  claimed  to 
have  been  the  error  of  an  agent.  Whether  the  error  was  in- 
tentional or  unintentional,  the  partieswho  paid  the  charge 
io  have  the  overcharge  refunded,     [t  is  stated 
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on  behalf  of  defendant  that  this  refunding  has  already  taken 
place,  but  the  evidence  has  not  been  placed  on  file,  and  we 
cannot  find  that  to  be  the  fact.  On  the  other  hand,  it  is  to 
be  said  that  the  parties  entitled  to  be  reimbursed  have  not 
applied  to  the  Commission  for  the  purpose,  and  we  are  not 
informed  that  any  order  on  their  behalf  would  be  acceptable. 
The  proof  of  the  overcharge  comes  into  the  case  as  evidence 
of  a  general  course  of  dealing,  and  not  as  a  basis  for  a  spe- 
cific money  claim,  and  there  is  consequently  no  occasion  to 
speak  of  it  further. 

There  is  also  evidence  that  in  July,  1887,  the  defendant  on 
a  number  of  consignments  of  melons  by  the  car-load  from 
Columbia,  S.  C,  and  other  points  to  Danville,  charged  and 
received  from  consignees  a  sum  in  excess  of  what  were  then 
the  current  rates  for  the  transportation  of  like  freight  from 
Columbia  and  such  other  points  to  Richmond,  the  greater 
distance.  In  respect  to  these  consignments,  which  were 
made  after  this  proceeding  was  begun,  it  appears  that  the 
defendant's  revised  rates,  which  were  in  force  when  the  hear- 
ing was  had,  do  not  admit  of  any  higher  charge  being  made 
on  a  consignment  of  any  species  of  property  to  Danville  from 
any  point  on  defendant's  road  south  thereof  than  is  made  on 
a  consignment  of  like  property  to  Richmond.  The  wrong, 
therefore,  in  so  far  as  it  consisted  in  making  the  greater 
charge  for  the  shorter  transportation,  has  been  remedied  for 
the  future  ;  and  of  this  case,  as  of  the  last,  it  may  be  said 
that  as  the  parties  by  whom  such  greater  charges  were  paid 
are  not  now  here  asking  for  the  refunding  of  moneys  wrong- 
fully exacted,  this  notice  of  the  evidence  is  all  that  the  case 
as  it  stands  seems  to  call  for. 

Similar  remarks  may  be  made  regarding  a  consignment  of 
cattle  from  Newport,  Tenn.,  to  a  purchaser  at  Danville,  upon 
which  a  rate  of  $14  per  car  is  shown  to  have  been  charged  in 
excess  of  what  was  then  the  current  rate  from  Newport, 
through  Danville,  to  Richmond ;  also  regarding  a  charge  on 
a  consignment  of  cotton  batting  from  Atlanta  to  Danville,  on 
which  58  cents  per  hundred  pounds  was  charged  in  excess 
of  the  rate  for  the  greater  distance  to  Richmond.  Neither 
of  these  transactions  is  explained  by  the  defense,  and  whether 
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they  could  be  justified  if  the  parties  making  payment  of  the 
sums  exacted  were  here  demanding  a  refunding,  we  cannot 
undertake  now  to  say.  The  transactions  were  proved  in  sup- 
port of  allegations  that  defendant  violated  the  long-and-short- 
haul  clause  of  the  act,  and  they  prove  that  fact  unquestion- 
ably. The  proof  shows,  however,  that  since  that  time  de- 
fendant's tariffs  have  been  changed,  and  at  this  time  they 
will  warrant  no  charge  between  the  points  named  and  Dan- 
ville which  is  higher  than  the  regular  rate  upon  the  like 
property  to  Richmond.  The  wrong  done,  therefore,  in  so 
far.  as  it  was  continuous,  has  thus  been  brought  to  an  end. 

These,  however,  and  one  or  two  other  transactions  of  a 
like  character  are  minor  matters  as  compared  to  the  charge 
of  discrimination  against  Danville,  supposed  to  be  shown  in 
the  rates  charged  on  shipments  of  heavy  freights,  partieu- 
larly  grain,  flour,  meat,  provisions,  &c,  made  to  Danville 
from  western  and  northwestern  points,  and  of  tobacco  in  the 
other  direction.  The  discrimination  is  supposed  to  favor, 
particularly,  Richmond  and  Lynchburg,  which  places  are 
said  to  receive  such  advantages  under  defendant's  established 
rates  that  competition  with  their  merchants  and  traders  on 
the  part  of  the  dealers  in  like  goods  at  Danville  is  no  longer 
possible  on  equal  terms  at  any  points  on  defendant's  road  in 
the  vicinity  of  Danville  or  south  of  it. 

The  evidence  which  was  given  on  this  branch  of  the  case 
comes  from  reputable  business  men  of  Danville,  who  show 
very  clearly  that  in  respect  to  the  western  and  northwestern 
trade  Danville  is  at  a  great  disadvantage  in  the  competition. 
The  reason  is  obvious.  Richmond  and  Lynchburg  receive 
consignments  of  grain,  flour,  provisions,  &c,  from  Chicago, 
St.  Louis,  Louisville,  Grand  Rapids,  and  other  western  and 
northwestern  towns  on  through  hills  of  lading  and  over  long 
through  lines  which  accept  for  the  transportation  rates  very 
muchjbelow  the  Local  rates  on  connecting  roads.  Consign- 
ments of  like  property  for  Danville  will  be  delivered  to  de- 
fendant's road  a1  Richmond,  I  >\  nchburg,  or  some  other  junc- 
tion point  to  which  the  charge  will  he  (lie  same  as  to  Rich- 
mond, and  from  t lie  junction  point  i«»  Danville  will  be  charged 
local  rates,  which,  in   proportion  to  distance,  are  veiy  much 
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greater  than  those  charged  on  the  through  line.  The  Rich- 
mond and  Lynchburg  dealer  therefore  acquires  his  stock  at 
a  less  cost  than  does  the  dealer  at  Danville,  and  is  able  to  un- 
der sell  the  latter  almost  at  his  own  doors.  How  great  is  the 
difference  will  appear  when  it  is  stated  that  the  former  pays 
22  cents  per  cwt.  on  grain  from  Chicago,  while  the  latter  pays 
31  cents,  and  the  difference  in  the  charges  on  flour,  meats, 
and  other  provisions  are  in  like  proportion.  This  is  un- 
questionably a  great  hardship  to  the  Danville  dealer,  who 
must  not  only  pay  more  freight  moneys  than  his  competitor 
would  pa}*  on  a  like  consignment,  but  more  in  proportion  to 
the  distance  the  property  is  transported. 

What  is  true  as  to  consignments  from  the  west  and  north- 
west is  equally  true  of  those  which  are  made  for  transporta- 
tion in  the  other  direction.  The  defendant  exacts  local  rates 
from  the  local  dealer  to  or  from  the  points  of  junction  with 
the  through  lines,  and  these  are  proportionately  so  much 
greater  than  the  rates  charged  on  the  through  lines  that  it  is 
not  surprising  that  one  who  compares  them  without  making 
inquiry  into  the  circumstances  under  which  the  charges  re- 
spectively are  made,  is  inclined  to  pronounce  the  charges  of 
defendant  unfair  and  excessive,  as  some  of  the  witnesses  did 
in  the  evidence  taken  by  deposition.  Thus,  Samuel  P.  Wim- 
bish,  in  answer  to  an  inquiry  whether  the  defendant  charged 
to  the  people  of  Danville  more  than  was  reasonable  and  just 
for  the  transportation  of  property,  said :  "  Yes  ;  I  should  say 
so.  If  the  charges  made  by  said  road  to  the  people  at  other 
points  for  the  transportation  of  their  goods  is  any  criterion  to 
go  by  I  should  say  that  the  charges  were  unreasonable  and 
unjust.  The  said  road  charges  far  more  relatively  for  the 
transportation  of  goods  from  Danville  to  Lynchburg,  only 
65  miles,  than  other  roads  and  the  said  Hichmond  and  Dan- 
ville together  charge  for  transporting  goods  of  the  same  kind 
four  or  five  times  the  distance  to  Richmond  and  Lynchburg 
under  similar  circumstances  and  frequently  by  the  samehaul." 

Like  evidence  was  given  by  other  witnesses.  Thus,  Geo. 
W.  Yarbrough,  answering  a  similar  inquiry,  said:  "I  think 
it  has.  If  the  said  road  and  its  connections  can  bring  grain 
from  Chicago  to  Lynchburg,  a  distance  of  800  or  900  miles, 
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for  22  cents  per  hundred  pounds  it  is  certainly  unreasonable 
and  unjust  to  charge  Danville,  only  65  miles  further,  34  cents 
per  hundred  pounds  for  the  same  service."  And  John  W. 
Carter  said:  "I  do  not  think  the  charges  have  been  reason- 
able and  just.  By  the  rates  shown  it  appears  that  the  charges 
made  by  the  Richmond  and  Danville  road  are  much  higher 
for  the  same  service  than  are  made  by  other  roads.  For  ex- 
ample, the  charges  made  on  meat,  lard,  grain,  flour,  &c,  are 
very  much  higher  relatively  from  Lynchburg  and  Richmond 
to  Danville  than  from  Chicago,  St.  Louis  and  other  places  to 
Lynchburg  and  Richmond.  In  fact,  the  rate  of  charges  is 
from  four  to  ten  times  greater,  considering  distances  and 
other  circumstances."  Much  other  testimony  was  given  to 
the  same  effect. 

In  all  this  testimony  two  assumptions  appear  to  be  made 
which  would  be  of  great  importance  in  this  case  if  they 
should  be  found  warranted  by  the  facts.  The  first  is  that 
defendant  may  be  held  responsible  for  the  rates  made  on 
connecting  lines  when  through  rates  are  named  to  consign- 
ors over  such  lines  in  connection  with  its  own  ;  and  the  sec- 
ond is  that  rates  made  on  long  through  lines  may  form  a  just 
basis  of  comparison  with  defendant's  rates  when  the  reason- 
ableness of  the  latter  is  in  question.  Both  these  proposi- 
tions are  denied  by  the  defendant.  It  is  very  evident  from 
the  testimony  that  the  hardships  of  which  the  witnesses  com- 
plain arise  chiefly  from  the  very  great  disparity  between  the 
through  and  local  rates;  and,  if  defendant  is  responsible  in 
whole  or  in  part  for  both,  there  may  be  just  ground  of  com- 
plaint against  it.  That  it  is  responsible  for  the  local  rates  is 
unquestionable,  for  it  makes  those  without  the  concurrence 
or  interference  of  any  other  carrier — at  least  so  far  as  any 
evidence  before  us  shows.  Perhaps  it  is  not  unnatural  that 
bomer  of  the  road,  who  did  not  inquire  into  the  facts, 
should  siipiM.^-  the  defendant  to  be  in  some  measure  respon- 
sible for  the  through  rates  also,  especially  ii'  he  round  thatde- 
fendanl  issued  through  bills  <>v<t  Its  own  and  other  lines, 
aamed  the  through  rates  to  those  who  ;isk<-<l  for  them,  and 
received  paymeni  of  freight  moneys  for  fche  whole  distance 
i  would  if  lie  whole  amount  were  its  own. 
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All  tliese  things  may  happen  and  still  the  defendant  not  be 
responsible  for  the  making  of  any  rate  off  its  own  line.  In 
most  respects  carriers  by  railroad  may  act  independently, 
provided  they  afford  to  each  other  all  reasonable  facilities 
for  the  interchange  of  traffic.  It  is  for  this  reason  that  rail- 
road controversies  and  questions  of  rates  are  attended  by  so 
many  special  embarrassments;  they  cannot  be  adjusted  as 
they  might  be  if  all  roads  belonged  to  one  system  and  were 
under  a  single  control.  If  that  were  the  case  the  rates  might 
be  so  arranged  and  controlled  as  to  prevent  many  of  the  in- 
equalities that  are  now  liable  to  operate  oppressively  to  par- 
ticular localities.  When  intersecting  roads  are  separately 
controlled  and  owned  it  may  well  lumpen  that  one  which  is 
of  the  very  highest  importance  to  the  community  it  serves 
and  which  deals  with  them  fairly,  shall  nevertheless  be 
powerless  to  prevent  the  rates  of  other  roads  giving  to  some 
of  its  towns  great  advantage  over  others,  unless  it  consents 
to  sacrifice  its  own  revenue  in  so  doing.  Possibly  such  may 
be  the  case  here. 

The  defendant  insists  and  produces  evidence  to  show  that 
it  has  no  voice  in  making  rates  except  on  its  own  roads ;  that 
it  is  enabled  to  name  through  rates  only,  first  ascertaining 
what  the  rates  charged  by  connecting  roads  are,  and  then 
adding  to  them  its  own  rates  ;  that  it  issues  through  bills 
over  other  roads  and  honors  the  through  bills  issued  by  other 
carriers  under  mutual  arrangements  made  to  facilitate  busi- 
ness and  accommodate  the  public,  and  that  when  it  receives 
freight  moneys  for  a  transportation  of  property  over  the  lines 
of  other  carriers  it  doesrso  as  the  agent  merely  of  such  other 
carriers  and  because  doing  so  is  a  general  convenience  to 
the  patrons  of  the  road  and  not  because  it  is  in  any  way  re- 
sponsible for  the  making  of  the  rates  upon  which  the  moneys 
are  paid.  This  testimony  stands  uncontradicted  in  this  case, 
and  if  we  accept  it  as  presenting  the  actual  facts^as  under 
circumstances  we  must,  it  relieves  the  defendant  from  all  re- 
sponsibility for  injurious  results  to  the  business  of  Danville 
consequent  upon  unfair  or  unequal  through  rates  and  leaves 
it  to  defend  only  the  rates  which  are  made  for  transportation 
on  its  own  lines. 
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Tlie  difference  between  the  local  and  tlie  through  rates  is 
certainly  very  marked  and  striking,  and  it  results  unfavor- 
ably to  Danville  because  Richmond  and  Lynchburg,  which 
are  competing  towns  for  the  trade  along  the  line  of  defend- 
ant's road,  are  directly  upon  the  long  through  lines,  while 
Danville  is  not.  The  latter  must  therefore  pay  local  rates 
from  or  to  the  points  of  junction  of  defendant's  road  with  the 
through  lines  upon  all  the  freight  sent  or  received  over  such 
lines,  but  this  is  an  advantage  which  the  towns  first  named 
have  in  their  situation ;  they  are  specially  fortunate  be- 
cause the  long  through  lines  reach  them  and  do  not  reach 
Danville.  For  this  good  fortune  the  defendant  is  not  to  be 
thanked  by  the  favored  town  or  blamed  by  the  other,  for  the 
through  lines  have  become  establishes!  where  they  are  with- 
out its  aid  or  intervention.  The  obligation  of  defendant  is 
to  make  rates  on  its  own  line  which  are  fair,  reasonable,  and 
undiscriminating ;  and  if  it  does  this  the  responsibility,  if 
there  is  any,  for  inequalities  as  between  towns  on  its  line 
which  result  from  the  rates  made  by  other  carriers  must  rest 
upon  those  who  make  them. 

The  assumption  that  defendant  is  in  some  way  responsible 
for  rates  made  over  other  roads  is  very  prominent  in  the 
complaints  made  in  the  testimony  of  the  witnesses  Wimbish 
and  Yarbrough.  Mr.  R.  Louis  Dibrell  also,  after  testifying 
what  were  the  rates  of  the  defendant  to  Toronto,  St.  Louis, 
Mo.,  and  Quincy,  Ills.,  on  tobacco,  complained  of  them  as 
excessive  and  also  as  being  unstable  and  frequently  changed. 
The  instability  may  or  may  not  bo  chargeable  to  defendant? 
the  witness  does  not  state  the  factJfcufficiently  to  enable  us 
to  judge,  and  it  is  possible  that  defendant's  rates  may  have 
remained  unchanged  while  those  of  some  other  carrier  in  the 
lino,  wore  unstable.  In  respect  to  the  aggregate  of  the  rates, 
however,  the  witness  presents  the  facts  sufficiently  so  that,  if 
he  labors  under  no  mistake,  the  responsibility  for  any  wrong 
that  was  committed  can  be  definitely  fixed.  He  desired  to 
make  ;i  consignment  of  tobacco  from  Danville  to  SI.  Louis, 
and  on  applying  to  the  agenl  of  defendant's  road  at  Danvilla 
lie  was  told  the  charge  would  be  65  cents  per  cwt.    This  lie 

LV6,    and    lie    says,    "By    paying   a  forwarding 


B.  S.  CEEWS,  ETC.,  V.  THE  RICHMOND  &  DANVILLE  R.  R.  CO.    417 

agent  in  Lynchburg  and  other  points  we  can  and  did  obtain 
rates  through  him  much  lower  than  those  quoted  and  charged 
to  me  by  the  Richmond  and  Danville  road."  And  he  goes 
into  explanations  which  show  that  the  lower  rates  ho 
obtained  were  in  reduction  of  the  rates  from  Lynchburg 
to  St.  Louis,  no  part  of  them  being  rates  made  by  the  de- 
fendant. 

The  most  obvious  comment  upon  this  evidence  is  that 
while  it  fixes  no  responsibility  upon  the  defendant  it  tends  to 
prove  a  violation  of  law  on  the  part  of  the  carrier  connecting 
with  defendant  at  Lynchburg.  It  need  hardly  be  remarked 
that  if  the  law  is  obeyed  by  carriers  the  intervention  of  a 
broker  can  be  of  no  service  in  obtaining  better  rates  because 
they  cannot  be  given  rates  which  are  lower  than  those  open 
to  the  public  in  general.  If  the  law  is  complied  with  all  rates 
will  be  open  and  public,  and  no  carrier  will  be  at  liberty  to 
depart  from  them  at  the  solicitation  of  a  broker  or  of  any 
other  person.  If,  as  this  evidence  tends  to  show,  a  special 
rate  was  obtained  in  this  case  through  the  influence  or  per- 
suasions of  a  broker  a  penal  offense  was  committed,  and  the 
transaction  was  one  of  a  kind  that  the  Act  to  Regulate  Com- 
merce was  specially  designed  to  put  an  end  to.  The  Com- 
mission has  therefore  felt  impelled  to  institute  an  inquiry  on 
its  own  behalf  in  order  to  ascertain  whether  either  of  the 
roads  connecting  with  defendant  at  Lynchburg  was  guilty  of 
a  violation  of  law  as  the  proofs  tended  to  show.  This  investi- 
gation has  been  pursued  so  far  as  to  show  that,  though  the 
transaction  testified  to  by  the  witness  took  place  as  stated, 
tli ere  is  reason  to  beliefe  that  the  intervention  of  the  broker 
had  nothing  to  do  with  the  obtaining  of  low  rates.  It  is 
claimed  by  the  road  over  which  the  shipment  westward  from 
Lynchburg  took  place  that  the  low  rate  was  given  by  its  agent 
inadvertently,  through  the  use  of  an  old  special  tariff  which 
had  escaped  the  attention  of  the  general  freight  agent. 
Whether  the  giving  of  the  rate  to  the  broker  in  this  case  was 
an  excusable  error  or  an  intentional  violation  of  the  law  it  is 
plain  that  no  wrong  in  respect  to  it  is  brought  home  to  the 
defendant.  It,  however,  appears  that  the  G5-cent  rate  named 
to  the  witness  as  the  charge  from   Danville   to   St.  Louis 
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was  higher  than  it  should  have  been.  Errors  of  such  a  kind 
will  sometimes  occur  when  the  rate  is  made  up  by  adding 
together  those  made  by  several  carriers,  especially  when  the 
point  of  destination  is  one  to  which  a  shipment  from  the  in- 
itial point  is  seldom  made.  Whether  the  overcharge  in  quo- 
tation of  rates  in  this  instance  occurred  from  ignorance  or 
from  carelessness,  or  was  an  attempt  at  extortion,  is  not  now 
material ;  no  shipment  was  shown  to  have  been  made  under 
it,  and  it  is  not  probable  the  error  will  occur  again. 

We  have  still  to  consider  whether  the  rates  charged  on  de- 
fendant's road  are  shown,  by  comparison  made  with  rates  on 
other  lines,  to  be  excessive  and  unreasonable.  In  the  main 
the  comparison  has  been  made  by  the  witnesses  with  rates 
on  through  lines  over  which  the  great  bulk  of  the  traffic  in 
grain,  flour,  dressed  and  canned  meats,  and  provisions  passes 
from  interior  points  to  the  seaboard.  The  difference  between 
the  rates  charged  for  transportation  over  those  lines  and  the 
rajtes  made  by  the  defendant  is  so  very  great  that  some  of 
the  witnesses  in  testifying  have  not  hesitated  to  declare  that 
defendant's  charges  were  thereby  proved  to  be  excessive. 
'The  logic  which  brings  the  mind  to  this  conclusion  is  that 
<other  roads  would  not  accept  the  low  rates  unless  they  were 
justifiable,  and,  if  profitable  to  them,  rates  made  by  defend- 
ant which  are  several  times  as  high  must  necessarily  be  ex- 
orbitant. This  logic,  unfortunately,  though  at  first  blush  it 
seems  reasonable,  does  not  always  stand  the  test  of  examina- 
tion. 

It  is   a  well-known   fact  in  transportation  that  the  cost  of 
i  carriage   depends  very  largely  uporf  the  volume  of  business, 
tthe  cost  of  carrying  five  tons  being  very  much  greater  in  pro- 
portion  than  the  cost  of  carrying  a  thousand  tons   over  the 
:saj>ie  line.     That  carrier,  therefore,  can  give  the  best  rates 
wJ'msc,  business  is  largest  and  most  steady,  and  as  the  through 
line    between  the  Mississippi  and  the  seaboard  are  best  situ- 
ated  for  a  large  and   steady  business  they  can  undoubtedly, 
as  a  general  fact,  give  much  better  rates  than  the  roads  which 
Inters  <t  them  ;  but  i<  is  equally  well  known  that  the  propor- 
tional ■  cost  is  diminished  with   the  increase  of  distance,  and 
as.jfcbe.  through  lines  carry  the  traffic  mentioned  a  very  long 
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distance  before  delivering  to  defendant  the  portion  which 
is  to  go  over  its  road,  they  are,  for  this  additional  reason,  en- 
abled to  make  exceptionally  low  rates.  These  two  facts  are 
quite  sufficient  to  render  any  comparison  between  the  rates 
charged  by  the  leading  through  lines  and  those  made  by  the 
defendant  of  little  or  no  value.  The  circumstances  and  con- 
ditions under  which  the  traffic  is  carried  by  the  through  and 
the  intersecting  roads,  respectively,  are  too  great  and  too 
diverse  to  admit  of  useful  comparison. 

But  another  fact  of  importance  is  also  to  be  borne  in  mind 
in  the  same  connection.  However  reasonable  may  be  the 
inference  that  long  through  lines  will  not  accept  rates  that 
leave  no  margin  for  profit  on  the  business,  it  is  a  matter  of 
public  history  that  some  of  the  through  lines  whose  business 
has  been  very  large  have  not  been  profitable  to  stockholders. 
Some  of  them  have  been  quite  the  reverse  of  profitable,  and 
after  having  been  for  some  time  in  the  hands  of  receivers 
have  been  sold  under  mortgage  or  reorganized  on  such  terms 
that  the  original  stock  was  either  entirely  or  partially  sacri- 
ficed. It  cannot  be  safely  affirmed  that  this  has  been  alto- 
gether due  to  the  low  rates ;  but  excessive  competition  and 
the  acceptance  of  traffic  for  transportation  at  rates  which 
were  not  fairly  remunerative  have  been  sufficiently  common 
to  rebut  any  presumption  that  carriers  invariably  refuse  to 
accept  business  when  there  would  be  no  profit  in  it.  It  has, 
moreover,  been  several  times  proved  before  the  Commission 
without  contradiction,  that  much  of  the  long-haul  traffic  of 
the  country  is  carried  at  rates  which  are  little  above  the 
actual  cost  of  movement ;  so  that  repairs,  interest,  rents,  and 
all  fixed  charges  of  the  same  road  are  necessarily  borne  by 
their  short-haul  traffic.  No  case  under  investigation,  when 
such  proof  was  given,  concerned  the  roads  whose  low  rates 
are  in  question  here,  and  whether  the  like  proof  could  be 
made  in  respect  to  them  is  not  very  important  now.  The 
fact  is  notorious,  and  is  abundantly  proved  by  the  tate  sheets 
now  on  file  with  the  Commission,  that  the  disparity  between 
local  and  through  rates  is  commonly  very  great,  and  when 
such  is  the  case  it  is  obvious  that  the  local  rates  of  one  road 
are  not  proved  to  be  excessive  by  testimony  which  shows 
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only  that  they  are  very  much  above  the  rates  which  are 
charged  upon  long-haul  traffic  by  other  roads.  The  compari- 
son, if  made  at  all,  should  be  with  local  rates.  Even  then  it 
would  not  be  very  conclusive  without  an  inquiry  into  the  con- 
ditions and  circumstances  of  the  traffic  on  the  roads  whose 
rates  were  compared,  for  freights  on  some  roads,  for  a  diver- 
sity of  reasons  which  it  is  needless  to  undertake  to  specify 
here,  can  be  carried  much  more  cheaply  than  on  others. 

We  are  canstrained  to  say,  therefore,  that  the  rates  charg- 
ed by  the  defendant,  and  which  the  ^petitioners  complain  of 
as  excessive,  are  not  shown  by  the  proofs  to  be  so.  The 
comparison  made  with  through  rates  on  lines  differently  cir- 
cumstanced is  likely  to  be  misleading,  and  is  certainly 
altogether  inconclusive.  For  the  reasons  given  we  could  not 
base  a  judicial  conclusion  upon  it.  This  leaves  the  allega- 
tion unsupported,  for  the  other  evidence  on  this  branch  of 
the  case  is  slight  and  does  not  bear  directly  upon  the  point 
in  controversy. 

The  complaint  which  in  the  minds  of  the  petitioners  and 
their  witnesses  seems  to  be  the  most  serious,  is  stated  by  them 
as  a  complaint  of  discrimination  against  Danville  in  denying 
to  it  through  rates  while  according  them  to  others.  To  un- 
derstand what  this  discrimination  consists  in  it  is  necessary 
to  give  some  of  the  testimony.  The  witness  Yarbrough,  in 
answer  to  the  question  whether  the  defendant  had  denied  to 
Danville  the  benefits  of  the  through-rate  system  which  had 
been  accorded  by  it  to  other  points,  replied  that  it  had.  "  I 
have  asked  for  through  rates  frequently,  and  others  have 
done  the  same  in  Chicago  and  elsewhere.  I  cannot  state  the 
time  or  times  when  I  made  such  applications.  The  applica- 
tions have  always  been  refused." 

[t  is  to  be  observed  that  the  only  application  here  speci- 
fied was  one  made  at  a  great  distance  from  defendant's  line, 
and  not  stated  to  have  been  math4  to  any  agent  of  defendant. 
It,  is  also  to  be  observed  that  no  points  are  named  which  arc 
given  rates  in  any  way  different  from  that  in  which  they  are 
given  to  Danville.     Tin*  witness,  however,  on  being  asked  to 

jtate  in  what  the   discrimination    against  Danville  consisted, 

:   i  ;,   to  say:  "  It  consists  in  according  to  other  points, 
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notably  Richmond  and  Lynchburg,  in  the  re-handling  of  pro- 
visions spoken  of,  a  better  rate  and  facilities  than  it  accords 
to  Danville  for  the  same  services."  And  he  proceeds  with 
Specification  as  follows:  " Provisions  shipped  from  points 
north  of  the  Ohio  river  and  re-shipped  at  Lynchburg  and 
Richmond  are  carried  through  to  points  in  North  and  South 
Carolina  at  rates  considerably  lower  than  if  the  same  goods 
were  shipped  to  Danville  and  re-shipped  from  Danville  to  the 
same  points  South." 

The  witness,  Samuel JP.  Wimbish,  in  answer  to  the  ques- 
tion whether  defendant,  since  the  fifth  of  April  last,  had  dis- 
criminated in  matter  of  freight  rates  to  Danville  and  other 
points  and  against  Danville  and  its  people,  said :  "To  the 
best  of  my  knowledge  and  belief  it  has.  For  example,  de- 
fendant, before  the  fifth  of  April  and  since,  had  its  freight 
charges  so  arranged  as  that  said  charges  from  Richmond  and 
Lynchburg  to  Greensboro',  Charlotte,  and  other  points  were 
and  are  now  far  lower,  relatively  speaking,  than  between  any 
of  said  towns  and  Danville." 

Witnesses  John  W.  Caton  and  B.  S.  Crews  gave  similar 
evidence,  and  it  seems  to  stand  in  contradistinction  to  that 
of  the  officers  of  the  road,  who  testify  positively  that  no  ad- 
vantage in  rates  is  accorded  to  either  Richmond  or  Lynch- 
burg and  that  the  same  charges  in  proportion  to  distance  are 
made  from  them  as  from  Danville  to  other  towns  on  defend- 
ant's line.  The  supposed  discrimination  is,  however,  ex- 
plained by  tabulated  statements  which  the  witness,  in  support 
of  the  petition,  files,  and  from  which  wTe  may  see  exactly  what 
the  discrimination  consists  in. 

.  These  tabulated  statements  show  what  the  charges  are 
which  are  made  by  defendant  upon  consignments  of  grain  and 
of  meats  from  Richmond  and  Danville  respectively  to  other 
towns  on  defendant's  line,  and  also  the  charges  made  from 
Richmond  to  Danville,  the  purpose  being  to  show  that,  in 
competing  for  the  trade  of  local  points  on  defendant's  road, 
Daitville  is  placed  at  a  disadvantage.  The  statement,  so  far 
as  it  relates  to  charges  for  the  transportation  of  grain,  is  here 
given: 

o 

From  Richmond  to  Reidsville,  N.  C,  164  miles,  charge  18 
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cents  per  cwt.;  from   Richmond  to  Danville,  140  miles,  15 
cents ;  thence  to  Reidsville,  24  miles,  8  cents ;  total,  23  cents. 

From  Richmond  to  Greensboro',  213  miles,  20  cents ;  from 
Danville  to  Greensboro',  49  miles,  10  cents ;  added  to  rate  to 
Danville,  25  cents. 

From  Richmond  to  Durham,  230  miles,  21  cents ;  from 
Danville  to  Durham,  80  miles,  15  cents ;  added  to  rate  to 
Danville,  30  cents. 

From  Richmond  to  Charlotte,  281  miles,  21  cents  ;  from 
Danville  to  Charlotte,  141  miles,  15  cents  ;  added  to  rate  to 
Danville,  30  cents. 

From  Richmond  to  Asheville,  360  miles,  28  cents  ;  from 
Danville  to  Asheville,  220  miles,  27  cents  ;  added  to  rate  to 
Danville,  42  cents. 

From  Richmond  to  Salisbury,  230  miles,  21  cents  ;  from 
Danville  to  Salisbury,  90  miles,  15  cents ;  added  to  rate  to 
Danville,  30  cents. 

From  Richmond  to  High  Point,  218  miles,  21  cents ;  from 
Danville  to  High  Point,  78  miles,  19  cents ;  added  to  rate  to 
Danville,  36  cents. 

The  showing  in  respect  to  meats  is  similar  to  this,  and 
another  statement  of  shipments  from  Chicago  or  other  west- 
ern points  to  Richmond  and  to  Danville,  respectively,  would, 
when  re-shipments  were  made  to  the  other  points  named,  re- 
sult in  like  discrepancies.  The  discrimination  the  petitioners 
complain  of  is  that  defendant's  rates  are  so  made  that  the 
Danville  merchant  cannot  deliver  his  goods  at  Reidsville, 
Greensboro',  and  other  towns  named  at  which  he  may  sell 
them  ;it  rates  for  transportation  as  Low  as  are  accorded  to 
Richmond  on  shipments  to  the  same  point. 

The  most  casual  inspection  of  this  statement,  however,$ril] 

make  plain  f<>  the  mind  that  the  difference  in  rates  which  it 

shows  in  favor  <>!'   Richmond   results  from  the  fact  that  from 

tnond  ill--  property  is  supposed  to  be  taken  directly  to 

the  several  points  named,  while  the  Danville  shipments  are 
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made  first  from  Kichmond  to  Danville  and  then  from  Dan- 
ville to  the  ultimate  destination.  The  difference  is,  therefore, 
a  difference  between  the  charge  for  one  transportation  cover- 
ing a  definite  distance  and  that  for  two  transportations  which 
aggregate  the  same  distance.  The  petitioners  think  that 
upon  such  goods  bought  in  Richmond,  as  they  sell  at  Reids- 
ville  or  other  points  named,  they  should  be  charged  in  the 
aggregate  only  the  rates  which  are  charged  when  the  con- 
signment is  directly  from  Richmond  through  to  the  same 
point.  Defendant  assents  to  this  when  the  Danville  mer- 
chant ships  directly  from  Richmond  to  the  place  of  sale,  but 
declines  to  allow  it  when  the  shipment  is  first  to  Danville 
and  then  to  the  ultimate  destination.  It  is  the  denial  of  this 
privilege  of  having  the  two  shipments  count  as  one  which 
constitutes  the  discrimination  complained  of. 

The  concession  here  claimed  bears  resemblance  to  an  at- 
tempt to  compel  the  railroad  company  to  establish  the  sys- 
tem which  in  some  parts  of  the  country  is  known  as  "mill- 
ing in  transit  " — a  favor  in  transportation  most  often,  per- 
haps, allowed  to  manufacturers  of  flour,  but  which  is  known 
in  other  industries  also.  In  proceedings  before  the  Commis- 
sion where  this  system  has  incidentally  been  spoken  of  it  has 
been  said  to  have  had  its  origin  in  the  desire  of  carriers 
which  received  wheat  for  delivery  to  millers  on  their  line  to 
control  the  transportation  of  the  manufactured  article  and 
keep  it  from  passing  to  the  hands  of  competitors.  It  is  not 
likely  that  this  is  the  sole  reason  for  the  practice,  and  we 
mention  it  only  as  one  that  has  been  named.  The  control  of 
the  carriage  would  be  assured  by  giving  to  the  consignor  of 
■wheat  a  through  rate  from  the  point  of  reception  to  the  point 
at  which  he  expected  to  market  his  flour,  but  with  the  priv- 
ilege of  converting  the  wheat  into  flour  at  an  inteinerdiate 
point.  The  advantage  of  such  a  privilege  to  the  consignor 
may  be  shown  by  a  supposed  case.  Let  it  be  assumed  that 
the  rate  on  wheat  from  Chicago  to  New  York  is  25  cents  per 
hundred  pounds,  and  from  Chicago  to  Rochester  18  cents, 
while  from  Rochester  to  New  York  on  flour  it  is  15  cents.  If, 
now,  the  Rochester  miller  purchases  his  wheat  and  sends  it- 
forward  on  the  through  rate  with  the  privilege  of  milling  it 
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in  transit  it  is  evident  lie  will  have  saved  when  it  has  reached 
New  York  as  flour  8  cents  per  hundred  pounds,  and  this  very 
large  saving  would  give  him  a  great  advantage  over  millers 
not  having  a  like  privilege. 

It  is  obvious,  however,  that  the  giving  of  this  privilege 
under  the  circumstances  suggested  would  be  equivalent  to  a 
concession  in  rates  on  the  part  of  the  railroad  company,  since 
the  cost  of  the  carrier  of  the  two  shipments,  first  of  the 
wheat  to  Rochester  and  then  of  the  flour  to  New  York,  would 
necessarily  be  somewhat  greater  than  the  cost  of  a  single 
shipment,  of  a  like  quantity  from  Chicago  to  New  York  direct 
without  unloading  on  the  way.  It  is  hardly  to  be  supposed, 
therefore,  that  a  railroad  company  will  voluntarily  grant 
such  a  privilege  unless  some  compensating  advantage  to 
itself  will  flow  from  it  or  unless  the  law  compels  it. 

AVhen  the  question  of  granting  such  a  privilege  is  under 
consideration  a  railroad  company  will  naturally  consider,  not 
the  advantages  merely,  but  what  the  disadvantages  to  itself 
are  or  may  be,  and  some  of#  these  have  also  been  suggested 
when  the  subject  has  been  referred  to  on  our  hearings.  The 
third  section  of  the  Act  to  Regulate  Commerce  makes  it  un- 
lawful for  any  carrier  subject  to  its  provisions  to  give  any 
undue  or  unreasonable  preference  or  advantage  to  any  par- 
ticular locality.  The  question  may  be  raised  under  this  sec- 
tion whether  it  would  not  be  unlawful  for  a  carrier  to  give 
the  privilege  of  milling  in  transit  to  one  town  on  its  line  and 
deny  it  to  others  ;  but  a  railroad  company  might  have  an 
interest  in  granting  the  privilege  to  a  town  which  was  a 
common  point  for  other  roads,  and  no  such  interest  in  grant- 
ing it  elsewhere  ;  and  the  mere  fact  that  a  plausible  question 
might  be,  raised  as  to  the  right  to  grant  it  to  one  point  only 
might  be  thougnt  a  sufficient  reason  for  denying  it  altogether*. 

A  question  may  also  be  raised  -and,  indeed,  we  are  in- 
formed lias  bees  raised,  in  another  part  of  the  country — un- 
do- the  second  section,  which  prohibits  and  renders  unlawful 
any  discrimination  in  rates  as  between  persons.  In  the  sTip- 
posed  case  the  miller,  under  the  fiction  of  a,  continuous  ship- 
of  wheal  from  Chicago  to  New  York,  would  in  reality 
nay  ;i   proportion  of  the   through  rate  as  for    a  shipment 
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to  Now  York  of  flour  from  Rochester ;  but  unless  this  pro- 
portion was  less  than  the  current  rate  on  flour  from  Roches- 
ter to  New  York  the  privilege  would  be  of  doubtful  value,  and 
the  fact  that  it  is  less  constitutes  the  inducement  to  the 
miller  for  seeking  the  privilege.  If,  therefore,  while  one 
miller  procures  his  stock  in  Chicago,  his  neighbor  in  the 
same  business,  and  who  expects  to  sell  it  in  the  same  market, 
purchases  his  wheat  in  the  local  market,  the  latter  finds  him- 
self, when  he  sends  forward  his  flour,  placed  at  a  disadvan- 
tage in  rates  ;  and  he  is  not  unlikely  to  raise  the  question 
whether  it  is  lawful  to  make  a  charge  for  the  transportation 
of  his  flour  which  is  greater  than  what  would  be  the  just  pro- 
portion from  Rochester  to  New  York  of  the  shipment  made 
by  the  other  from  Chicago.  The  shipments  of  flour  in  the 
two  cases  would  begin  at  the  same  place,  the  service  as  to 
each  would  be  the  same,  and  so  also  would  be  the  cost  of 
carriage. 

We  mention  these  as  being  questions  which  are  frequently 
suggested,  and  which,  therefore,  a  carrier  is  apprised,  may 
possibly  be  raised  in  case  such  a  privilege  is  conceded.  We 
do  not  say  they  are  serious  or  difficult  questions  ;  they  have 
not  been  discussed  before  the  Commission  ;  they  have  never 
in  any  form  been  presented  for  decision,  and  we  shall,  of 
course,  refrain  entirely  from  expressing  any  opinion  upon 
them  ;  but  the  fact  that  such  questions  may  be  raised  must 
naturally  have  its  influence  with  the  carrier  when  the  ques- 
tion of  granting  the  privilege  is  under  consideration.  He  will 
be  apprised  that  the  concession  may  not  unlikely  be  followed 
by  controversies  ;  possibly  by  litigation. 

It  is  evident  that  the  privilege  desired  by  complainants 
might  raise  like  questions  to  those  above  indicated.  Com- 
plainants wish  to  be  at  liberty  to  purchase  goods  at  the 
points  of  supply,  and  instead  of  paying  the  regular  rate  for 
the  transportation  thence  to  Danville  and  the  local  rates  from 
Danville  to  the  place  at  which  they  make  sale,  they  ask  that 
the  whole  shall  be  treated  as  one  continuous  shipment  and 
paid  for  accordingly.  Probably  if  the  privilege  were  granted 
the  re-shipment  would  sometimes  be  made  without  breaking 
bulk,  but  it  could  hardly  be  expected  that  this  would  occur 
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very  generally.  The  privilege  would  be  in  the  nature  of  a 
concession  in  rates  made  to  Danville.  The  officers  of  defend- 
ant decline  to  grant  it,  and  the  question  is  whether  they  are 
violating  a  legal  right  in  so  doing.  One  reason  which  they 
assign  for  their  action  is  that  if  they  make  the  concession  to 
Danville  they  must  do  the  same  for  Reidsville,  Goldsboro', 
Durham,  and  all  other  places  on  their  line  that  may  ask  it,  or 
they  will  be  guilty  of  a  violation  of  the  Act  to  Regulate  Com- 
merce ;  but  the  concession,  if  thus  made  general,  would  be  of 
little  or  no  advantage  to  any  one. 

It  does  not  become  necessary  in  this  case  to  decide  whether 
if  the  concession  were  thus  made  to  one  town  it  must  be 
made  to  all  others,  for  that  question  is  not  before  us.  The 
defendant  has  declined  to  make  the  concession  to  any  town, 
for  reasons  some  of  which  are  above  indicated,  and  the 
charge  is  that  this  amounts  to  unjust  discrimination,  because 
the  effect  is  prejudicial  to  Danville  and  favorable  to  some 
other  localities  ;  but  this  effect  cannot  determine  the  question 
at  issue.  There  can  certainly  be  no  discrimination  as  against 
any  particular  town  in  action  which  is  general  and  applies 
alike  to  all  towns.  Discrimination  must  consist  in  the  doing 
for  or  allowing  to  one  party  or  place  what  is  denied  to  another; 
it  cannot  be  predicated  of  action  which  in  itself  is  impartial. 
This  requires  no  argument  ;  the  statement  itself  is  conclusive. 
A  regulation  that  is  general  and  uniform  is  the  opposite  of 
discrimination.  If  the  result  is  favorable  to  some  localities 
and  unfavorable  to  others  we  may  regret  the  fact,  but  we  can- 
not under  any  authority  the  law  has  conferred  upon  us  inter- 
pose  to  change  it. 

The  conclusion  is  that  the  Commission  cannot  adjudge  the 
defendant  guilty  of  unjust  discrimination  in  the  particular 
mentioned.  Neither  can  it  find  upon  the  evidence  that  any 
advantage  which  is  obtained  by  Richmond  or  any  other  lo- 
cality by  means  of  low  rates  given  by  connecting  roads  is 
chargeable  as  a  wrong  done  by  defendant.  The  naming  of  a 
through  rate  by  the  defendant  to  or  from  any  distant  point 
and  Hm-  receiving  of  <li<'  freight  moneys  on  a,  consignment  do 
not  of  them  charge  the  defendant  with  any  responsi- 

bility in  respeet  to  the  mtes  beyond  its  own  line.     Ther<   is 
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no  wrong  on  its  part  in  giving  to  its  customers  information 
respecting  such  rates  nor  in  receiving  payment  for  both  itself 
and  its  connections.  On  the  contrary,  it  is  a  great  business 
convenience,  and  any  carrier  which  should  refuse  to  give 
through  bills  when  it  could  do  so  or  to  name  through  rates 
which  are  made  up  by  adding  its  own  to  the  rates  made  by  its 
connections  would  be  justly  liable  to  very  severe  censure. 
Through  bills  are  among  the  most  important  and  valuable  of 
transportation  facilities,  and  it  is  not  only  important  that  the 
consignor  should  know  before  he  forwards  the  goods  what 
the  charges  upon  them  for  the  whole  distance  are  to  be,  but 
it  commonly  saves  him  much  trouble  and  avoids  mistakes  if 
he  can  procure  the  information  from  the  local  agent  of  the 
receiving  company  instead  of  being  compelled  to  apply  to 
two  or  more  agents  at  a  distance.  The  receiving  carrier 
ought,  therefore,  to  keep  informed  respecting  rates  over  con- 
necting lines,  whether  it  joins  in  making  them  or  not,  and  iu 
ought  also  to  give  through  bills  when  they  are  desired  if  it 
can  arrange  with  its  connections  to  do  so.  It  will  not  perform 
its  full  duty  to  the  public  unless  it  does  so. 

The  result  of  our  investigation  of  this  case  may  be  sum- 
marized very  briefly.  The  defendant  has  been  guilty  of  some 
overcharges  which  the  parties  paying  them  are  entitled  to 
have  refunded  if  the  refunding  has  not  already  taken  place. 
The  proofs  show  also  that  in  the  spring  and  summer  of  1887 
the  defendant  made  rates  which  were  greater  on  its  road  to 
Danville  than  to  Richmond  through  Danville,  but  its  tariffs 
have  since  been  so  changed  that  such  greater  rates  are  no 
longer  charged.  No  application  is  made  for  the  refunding  of 
moneys  paid  on  such  rates,  and  the  question  whether  there 
should  be  any  is  not  before  us.  The  Commission  has  no  au- 
thority to  require  the  defendant  to  concede  the  privilege 
sought  for,  corresponding  to  that  of  "  milling  in  transit,"  and 
the  evidence  offered  to  show  that  the  rates  of  the  defendant 
are  excessive  and  unjust  is  too  inconclusive  to  justify  any 
finding  to,  that  effect. 
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WILLIAM  H.  HEAED  v.  THE  GEORGIA  RAILROAD 

COMPANY. 

Heard  December  15,  1887.— Decided  February  15,  1888. 

Passengers  paying  the  same  fare  upon  the  same  railroad  train,  whether 
white  or  colored,  are  entitled  to  equality  of  transportation,  in  respect  to 
the  character  of  the  cars  in  which  they  travel,  and  the  comforts  and 
conveniences  supplied. 

Separation  of  white  and  colored  passengers  paying  the  same  fare  is  not  un- 
lawful, if  cars  and  accommodations  equal  in  all  respects  are  furnished 
to  both,  and  the  same  care  and  protection  of  passengers  observed. 

By  requiring  the  petitioner,  who  had  paid  a  first-class  fare,  to  ride  in  a  half 
car  set  apart  for  colored  passengers,  with  accommodations  and  comforts 
inferior  to  the  car  for  white  passengers  in  the  same  train,  who  paid  the 
same  fare,  end  without  the  protection  against  annoyances  furnished  to 
white  passengers,  the  Georgia  Railroad  Company  subjected  him  to  un- 
due and  unreasonable  prejudice  and  disadvantage,  in  violation  of  the 
third  section  of  the  Act  to  Regulate  Commerce. 

J  W.   Cromwell  and  TTr.   C  Martin,  for  petitioner. 
Joseph  B.  Gumming,  for  defendant. 

REPORT   AND   OPINION    OF   THE   COMMISSION. 

SCHOONMAKER,  Com  m  /■-■-/oner  : 

The  issue  presented  by  the  pleadings  in  this  proceeding  is 
whether  the  petitioner  was  subjected  to  undue  or  unreason- 
able prejudice  or  disadvantage  upon  the  defendant's  road  in 
being  required,  while  holding  a  first-class  ticket,  to  travel  in 
a  compartment  of  a  car  allotted  to  colored  persons  and  infe- 
rior in  its  accommodations  and  comforts  to  the  car  lor  white 
persons  in  the  same  train. 

The  undisputed  facts  arc  in  substance  that  the  petitioner, 
a  colored  person  who  resides  at  Charleston,  S.  0.,  and  is  a 
minister  of  the  African  Methodist  Episcopal  Church,  was  in 
Ohio  on  business,  and  wishing  to  return  home,  purchased  at 
Cincinnati,  on  June  16,  L887,  a  first-class  through  ticket  from 
Cincinnati,  Ohio,  to  Charleston,  S.  C,  for  $19.55,  the  regular 
price  of  such  tickets  upon  the  Cincinnati  Southern,  the 
!         !  ,  Virginia  and  Georgia  and  the  Georgia  rail- 

roads, which  ticket  was  honored  by  all  of  those  roa<Js.  The 
petitioner,  with  other  colored  persons,  left  Cincinnati  on  that 
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day  and  readied  Atlanta,  Ga.,  on  the  evening  of  the  17th  of 
June  and  remained  there  until  the  next  morning.  In  the 
journey  to  Atlanta  over  the  Cincinnati  Southern  and  the 
East  Tennessee,  Virginia  and  Georgia  railroads  no  distinction 
was  made  in  respect  to  white  and  colored  passengers,  but 
both  were  allowed  seats  in  the  same  ears.  From  Atlanta  to 
Charleston  the  journey  was  over  the  defendant's  road.  On 
the  morning  of  June  18  the  petitioner  took  the  first  train  out 
from  Atlanta  to  Charleston,  which  consisted  of  two  passen- 
ger cars  besides  the  locomotive  and  baggage  car.  By  the 
regulations  of  the  company  the  rear  car  was  allotted  exclu- 
sively to  white  passengers.  The  other  car  was  divided  by  a 
partition  at  or  near  the  center  into  two  compartments,  with 
an  open  space  of  about  a  foot  in  width  between  the  top  of 
the  partition  and  the  ceiling  of  the  car,  and  there  was  a  door  in 
the  center.  The  rear  compartment  was  used  as  a  smoker  for 
passengers  of  both  colors.  The  forward  compartment  was 
used  for  colored  passengers  of  both  sexes,  having  only  one 
closet,  and  the  compartment  being  often  full  of  smoke.  Train 
hands  and  laborers  with  their  tools  sat  in  this  compartment, 
and  it  was  not  provided  with  iced  water,  the  seats  were  not 
upholstered,  and  there  Avas  no  carpet  on  the  floor.  In  the 
white  passengers'  car  the  seats  were  upholstered,  the  floor 
carpeted,  and  there  was  iced  water.  The  car  in  which  the 
colored  compartment  is  located  is  popularly  termed  a  "Jim 
Crow  car." 

When  the  petitioner  took  the  train  at  Atlanta  he  attempted 
to  enter  the  rear  car,  but  was  prevented  by  the  conductor 
and  directed  to  go  in  the  colored  car,  which  he  did.  The 
compartment  for  colored  passengers  was  dusty  and  dirty  and 
at  times  as  full  of  smoke  as  the  adjoining  compartment,  in 
which  men  were  smoking.  There  were  many  colored  passen- 
gers in  the  compartment,  including  about  a  dozen  females. 
The  petitioner  remonstrated  with  the  conductor  against  the 
condition  of  the  car  and  requested  permission  to  ride  in  the 
other  car.  This  the  conductor  refused,  and  told  him  that 
that  was  the  colored  car  and  he  must  ride  in  it  or  walk  ;  that 
he  (the  conductor)  had  to  obey  orders  or  lose  his  place.  On 
the  journey  white  men  came  in  the  compartment  with  wliis- 
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key  and  drank  it  from  the  glass  used  by  passengers  for  water, 
and  indulged  in  rude  and  profane  language.  On  the  request 
of  the  petitioner  the  conductor  caused  these  men  to  leave  the 
compartment. 

It  appears  by  the  testimony  of  the  general  manager  of  the 
defendant  that  the  Georgia  Railroad  Company  has  establish- 
ed rules  and  regulations  in  regard  to  the  classes  of  passen- 
gers and  cars  in  which  they  shall  travel ;  that  white  passen- 
gers must  be  excluded  from  the  compartment  reserved  for 
colored  passengers  unless  the  train  is  so  crowded  that  seats 
cannot  be  provided  for  them  elsewhere,  and  that  smoking  is 
not  allowed  in  the  compartment  provided  for  colored  passen- 
gers. He  further  states  that  the  accommodations  are  sub- 
stantially the  same  for  colored  as  for  first-class  white  passen- 
gers ;  that  the  interests  of  the  colored  as  well  as  white  pas- 
sengers in  Georgia  are  better  observed  by  separating  them, 
and  that  the  colored  travel  on  the  defendant's  road  is  limited, 
not  sufficient  to  justify  separate  cars,  and  hence  the  plan  of 
compartment  cars ;  that  on  special  occasions,  when  large 
numbers  of  colored  persons  travel,  one  or  two  cars  are  fur- 
nished from  which  white  persons  are  excluded.  These  rules 
are  made  by  the  general  manager  and  are  only  oral. 

It  appeared  in  the  case  that  in  South  Carolina  and  some 
other  States,  where  a  large  colored  population  resides,  no 
separation  of  white  and  colored  passengers  is  required  on 
railroad  trains,  but  first  and  second  class  cars  are  provided 
witli  lower  rates  of  fare  for  the  second  class,  and  that  both 
colors  may  travel  in  cars  of  either  class,  as  they  prefer. 

Upon  the  testimony  in  the  case  there  is  no  room  for  doubt 
that  the  petitioner  and  those  of  his  color  who  traveled  with 
him  on  the  train  in  question  were  subjected  to  undue  and  un- 
just prejudice  and  disadvantage,  and  that  the  discrimination 

was  made  solely  on  account  of  color. 

The  petitioner's  conduct  and  bearing,  so  far  as  the  testi- 
mony si iows,  were  unexceptionable.  He  is  a  minister  of  the 
Gospel,  in  apparently  good  standing  in  a  respectable  relig- 
ious organization,  and  is  evidently  a  man  of  education  and 
<l<  corous  behavior.  His  subjection,  therefore,  to  the  inferior 
accommodations  and  discomforts  of  the  colored  compartment 
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amid  fumes  of  tobacco  smoke  and  whiskey,  while  the  railroad 
company  had  his  money  for  a  first-class  passage,  enjoyed  by 
white  passengers  but  denied  to  him,  was  a  palpable  vio- 
lation of  the  third  section  of  the  Act  to  Regulate  Commerce, 
a  clear  breach  of  duty  under  the  contract  of  carriage,  and 
an  indignity  to  the  petitioner  for  which  no  extenuation  was 
shown. 

The  question  of  discrimination  on  the  ground  of  color  has 
been  before  the  Commission  upon  a  different  state  of  facts  in 
the  case  of  Councill  vs.  Western  and  Atlantic  It.  R.  Co.  (1  In- 
terstate Coin.  Rep.,  339),  and  the  ruling  in  that  case  that  the 
forcible  ejection  of  a  colored  passenger  who  had  paid  a  first- 
class  fare  from  the  car  in  which  he  was  seated,  which  in  that 
case  was  designated  a  ladies'  car,  and  compelling  him  to  ride 
in  a  compartment  car  similar  to  the  one  in  this  case,  where 
the  colored  passengers  were  congregated  in  half  a  car  adjoin- 
ing a  smoking  apartment,  annoj-ed  by  tobacco  smoke  and 
other  improprieties,  subjected  him  to  undue  and  unreason- 
able prejudice  and  disadvantage  under  the  third  section  of 
\ct  to  Regulate  Commerce,  is  entirely  decisive  of  the  ques- 
tion here  presented,  and  must  be  followed  in  this  case. 

That  decision  was  based  upon  the  principles  of  justice  and 
equality  in  the  transportation  of  persons  and  property  em- 
bodied in  the  act,  and  resting  upon  no  less  a  foundation  than 
the  Constitution  of  the  United  States. 

Equality  of  civil  and  political  rights,  and  the  equal  protec- 
tion of  the  laws,  with  no  discrimination  except  for  miscon- 
duct or  crime,  are  subjects  not  open  for  discussion.  They 
are  fundamental  principles  of  government  and  jurisprudence. 
Whoever  attempts  to  deny  these  principles  in  their  just  ap- 
plication puts  himself  in  antagonism  to  'the  established  law  of 
the  land.  Questions  may  arise  with  regard  to  the  extent  of 
the  application  of  these  principles  and  the  manner  in  which 
effect  shall  be  given  to  them  when  considerations  are  involved 
arising  out  of  facts  that  laws  cannot  change. 

The  undeniable  fact  of  a  difference  in  color  is  one  for  which 
government  and  law  are  not  responsible.  It  exists  by  a  fiat 
transcending  human  knowledge,  and  has  existed  through  the 
epochs  of  history.     It  should  be  recognized  and  dealt  with 
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like  other  unchangeable  fifcfe,  justly  always,  but  with  discre- 
tion and  reason.  When  it  becomes  an  element  in  a  judicial 
controversy,  one  color  or  race  lias  no  exclusive  right  to  rec- 
ognition nor  ground  for  special  favor  over  the  other,  but 
white  and  black  alike  are  entitled  to  fair  and  impartial  con- 
sideration, and  the  principle  of  equality  of  rights  is  to  be 
applieVl  with  even-handed  justice,  but  without"  unnecessary 
extension  beyond  its  legitimate  purview.  It  is  not,  therefore, 
with  sole  regard  to  the  wishes  or  conceptions  of  ideal  justice 
of  colored  persons,  nor  only  with  deference  to  the  prejudices 
or  abstract  convictions  of  white  persons,  that  a  practical  ad- 
justment is  to  be  reached,  but  with  enlightened  regard  to  the 
best  interests  and  harmonious  relations  of  both,  constrained 
by  long  past  events  for  which  none  now  living  are  responsi- 
ble to  make  their  habitations  and  support  themselves  as  best 
they  can  under  the  same  government. 

The  disposition  of  a  delicate  and  important  question  of 
this  character,  weighted  with  embarrassments  arising  from 
antecedent  legal  and  social  conditions,  should  aim  at  a'result 
most  likely  to  conduce  to  peace  and  order,  and  to  preserve 
the  self-respect  and  dignity  of  citizenship  of  a  common 
country.  And,  while  the  mandate  of  the  statute  must  be  our 
paramount  guide,  we  may  be  assisted  by  the  knowledge 
familiar  to  all  of  past  and  present  circumstances  relating  to 
our  diverse  population,  and  such  lights  of  reason  and  experi- 
ence as  surround  the  question,  in  giving  effect  with  the  least 
amount  of  friction  to  the  purposes  of  the  law. 

It  being  manifest  upon  the  facts  of  this  case  that  by  the 
discrimination  between  white  and  colored  passengers,  and 
the  character  of  accommodations  furnished  to  colored  pas- 
sengers, the  petitioner  was  subjected  to  unjust  prejudice  and 
disadvantage  in  violation  of  the  statute,  the  duty  of  the  Com- 
mission might  be  regarded  as  performed  in  so  deciding,  leav- 
ing tli.'  carrier  to  make  such  changes  as  it  might  deem  appro- 
priate. 

Bui  I!-''  arguments  al  II,.'  hearing  and  the  subject  itself  au- 
thorize, if  they  do  not  demand,  further  consideration*  If,  as 
'-  olaimed  by  tin-  defendant,  a  public  sentiment  exists  in  the 

and  in  some  other  stales  where  the   colored 
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population  is  proportionately  large,  that  renders  separation 
of  passengers  on  the  ground  of  color  expedient,  either  as  a 
safeguard  against  disturbance  or  for  other  good  reasons,  it  is 
obvious  that  the  cars  for  the  two  colors  should  be  equal  in 
their  comforts  and  accommodations,  and  that  colored  trav- 
elers should  have  no  occasion  for  contrasting  unfavorably 
their  mode  of  transportation  with  that  of  white  travelers  in 
the  same  train,  where  both  pay  the  same  price  for  carriage. 
Nothing  less  than  this  will  comply  with  the  plain  require- 
ment of  the  law.  When  a  carrier,  for  any  cause  not  founded 
on  misconduct  or  disease  that  may  be  offensive  or  infectious, 
assumes  the  right  to  separate  in  different  cars  passengers 
who  pay  the  same  fare,  he  takes  the  responsibility  of  furnish- 
iTig  equality  of  accommodations  and  of  protection  from 
molestation. 

A  rule  requiring  separation  of  passengers  invites  officious 
interference  to  enforce  it  by  meddlesome  persons  who,  im- 
pelled perhaps  by  strong  prejudices  and  unmindful  of  the 
rights  of  others,  are  doubtless  less  considerate  and  law- ob- 
serving in  their  self-appointed  service  than  the  authorized 
employees  of  the  carrier  in  the  responsible  discharge  of  their 
duty.  If,  therefore,  the  ride  is  sought  to  be  justified,  it  can 
only  be  done  by  showing  that  adequate  protection  is  afforded 
to  colored  passengers  against  assaults  and  indignities,  and 
that  the  equality  in  separate  cars  is  real  and  not  delusive. 

It  is  not  surprising  that  it  appears  to  colored  persons  as 
irony  to  be  put  in  a  badly  furnished  car,  popularly  desig- 
nated as  a  "  Jim  Crow  car,"  of  which  only  half  is  at  their 
service,  with  liability  to  interruptions  and  annoyances,  and 
to  call  that  equality  of  comfort  and  accommodations.  It  is 
SLdd  in  behalf  of  the  defendant  that  the  company  is  not  re- 
sponsible for  the  reproachful  designation  of  the  car.  That 
doubtless  is  so,  but  the  defendant  is  responsible  for  the  char- 
acter of  the  car  and  the  manner  in  which  it  is  used.  Educated 
and  reputable  colored  persons,  like  the  petitioner,  have 
reason,  therefore,  for  complaining  that  under  such  conditions 
of  transportation  they  are  not  furnished  the  just  and  equal 
accommodations  for  which  they  pay  and  to  which  they  are 
entitled  under  the  law. 


434  INTERSTATE    COMMERCE    COMMISSION    REPORTS. 

To  what  extent  a  public  sentiment  prevails  that  renders 
separation  in  different  cars  desirable  does  not  appear. 
TVhether  it  is  general  or  local  the  testimony  in  this  case  does 
not  show.  The  practice,  however,  of  maintaining  the  separ- 
ation by  assigning  colored  passengers  to  a  segment  of  a  car 
inferior  in  its  appointments,  while  charging  them  first-class 
fare  is  one  that  violates  the  plain  provisions  of  the  law  and 
is  manifestly  unjust. 

In  many  states  where  railroad  travel  is  large  and  colored 
persons  less  numerous,  no  separation  or  distinction  is  made, 
but  passengers  paying  the  same  fare  occupy  the  same  cars  in 
common,  and  questions  of  discrimination  or  disputes  on  the 
ground  of  color  do  not  occur. 

In  South  Carolina,  according  to  the  evidence  and  as  was 
alleged  in  argument,  in  the  states  of  Virginia  and  North 
Carolina,  where  the  colored  population  is  large,  no  separation 
is  made,  but  two  classes  of  cars  are  provided  with  some  dif- 
ference in  the  fare  corresponding  with  the  quality  of  the  car, 
and  persons  of  both  colors  may  purchase  tickets  for  and  ride 
in  either  class  of  car,  according  to  their  inclination  or  ability 
to  pay,  and  it  is  said  that  the  method  works  well  and  is 
generally  satisfactory.  A  method  like  this  does  not  appear 
to  be  in  violation  of  the  law. 

The  argument  in  behalf  of  the  petitioner  was  directed 
largely  to  the  obliteration  of  all  distinctions  in  transportation 
and  forcibly  urged  identity  of  white  and  colored  passengers 
paying  the  same  fare  as  the  only  absolute  equality  under  the 
law.  The  case  of  Railroad  Company  v.  Brown,  (17  Wall., 
445)  was  cited  as  supporting  this  proposition.  That  case  arose 
under  special  acts  of  Congress  applying  to  the  Alexandria 
and  Washington  Railroad  Company,  chartered  by  the  State 
of  Virginia,  by  which  the  company  was  authorized  to  extend 
its  road  into  the  District  of  Columbia  and  to  connect  witli 
the  Baltimore  and  Ohio  railroad.  The  privilege  was  accom- 
panied with  the  provision  "that  no  person  shall  bo  excluded 
from  the  cars  on  account  of  color." 

The  company  provided  separate  cars  for  white  ami  colored 
passengers  claimed  to  be  equally  good,  and  charged  the  same 
tare  for  cither  car.    A  refusal  by  the  company  to  permit  a 
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colored  passenger  to  ride  in  a  car  with  white  passengers  was 
held  by  the  court1  to  be  a  violation  of  the  enactment  "  that  no 
person  should  be  excluded  from  the  cars  on  account  of 
color."  Assuming  that  provision  to  have  been  properly  in- 
terpreted (although  the  court  concedes  that  the  words  taken 
literally  might  have  borne  the  interpretation  put  upon  them 
by  the  railroad  company),  it  is  not  decisive  of  the  point  pre- 
sented under  a  statute  materially  different. 

The  statute  governing  this  case  declares  to  be  unlawful 
and  forbids  undue  or  unreasonable  preference  or  advantage 
to  any  person  or  the  subjection  of  any  person  to  any  undue 
or  unreasonable  prejudice  or  disadvantage. 

It  by  no  means  follows  that  separation  into  cars  of  equal 
quality  and  where  the  same  protection  is  accorded  is  undue 
preference  to  one  class  of  passengers  or  undue  prejudice  to 
the  other  class.  Circumstances  and  conditions  may  exist  to 
justify  such  separation,  and  it  may  be  in  the  interest  of  both 
that  it  should  be  done. 

The  same  section  applies  the  same  principles  to  the  trans- 
portation of  property  as  to  persons,  but  no  one  would  se- 
riously insist  that  the  statute  requires  all  property  of  the 
same  kind  or  all  kinds  of  property  to  be  carried  in  the  same 
car.  If  like  property  receives  like  transportation  and  at  like 
rates,  the  carrier's  duty  in  that  regard  is  performed.  The 
number  of  cars  used  for  the  purpose  is  immaterial. 
•  Identity,  then,  in  the  sense  that  all  must  be  admitted  to 
the  same  car  and  that  under  no  circumstances  separation  can 
be  made,  is  not  indispensable  to  give  effect  to  the  statute.  Its 
fair  meaning  is  complied  with  when  transportation  and  ac- 
commodations equal  in  all  respects  and  at  like  cost  are  fur- 
nished and  the  same  protection  enforced. 

The  order  of  the  Commission  on  the  facts  of  the  case  is, 
that  the  Georgia  Railroad  Company,  by  requiring  the  peti- 
tioner to  occupy  a  seat  in  a  half  car  deficient  in  comforts  and 
conveniences,  subjected  him  to  undue  prejudice  and  disad- 
vantage in  violation  of  the  third  section  of  the  Act  to  Regu- 
late Commerce,  and  that  the  said  railroad  company  cease  and 
desist  from  subjecting  colored  passengers  to  such  undue  and 
unreasonable  prejudice  and  disadvantage,  and  that  so  long  as 
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its  rule  separating  passengers  is  maintained  its  duty  is  to 
furnish  for  all  passengers  paying  the  same  fare,  cars  in  all 
respects  equal  and  provided  with  the  same  comforts,  accom- 
modations, and  protection  for  travelers. 


THE  BOSTON  CHAMBER  OF  COMMERCE  v.  THE  LAKE 
SHORE  AND  MICHIGAN  SOUTHERN  RAILWAY 
COMPANY,  THE  NEW  YORK  CENTRAL  AND  HUD- 
SON RIVER  RAILROAD  COMPANY,  AND  THE  BOS- 
TON AND  ALBANY  RAILROAD  COMPANY. 

THE  SAME  v.  THE  LAKE  SHORE  AND  MICHIGAN 
SOUTHERN  RAILWAY  COMPANY. 

THE  SAME  v.   THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

Hearing  for  taking  testimony,  October  27,  28,  1887. 
Hearing  for  argument,  November  17,  1887. 
Briefs  submited  in  December,  1887. 
Decided  February  15,  1888. 

The  relative  reasonableness  of  rates  on  shipments  from  western  points  to 
cities  on  the  Atlantic  Seaboard  is  to  be  determined  by  all  the  circum- 
stances and  conditions  that  affect  the  traffic  to  the  respective  points  be- 
tween which  the  rates  are  questioned,  and  not  solely  by  one  standard  of 
comparison. 

The  length  and  character  of  the  haul ;  the  cost  of  the  service  ;  the  volumo 
of  business;  the  conditions  of  competition;  the  storage  capacity  and 
the  geographical  situation  at  the  different  terminal  points,  are  all 
elements  of  importance,  bearing  upon  the  relative  reasonableness  of  the 
respective  charges  for  transportation. 

The  fact  that  the  export  rates  through  Boston,  and  the  rates  on  merchandise 
intended  for  coast-wise  points  east  of  Portland,  and  the  west-bound 
rates  from  Boston,  have  been  made  by  the  carriers  tho  same  as  corres- 
ponding New  York  rates,  in  order  to  put  Boston  on  an  equality  with 
New  York  and  oilier  Seaboard  cities,  wherover  Boston  is  a  competitor 
with  those  cities,  is  not  controlling  in  determining  the  reasonableness  of 

t       east  bound  Boston  local  rates  on  a  traffic  in  which  there  is  no  compcti" 

f        tion  by  other  cities. 

Jn  view  of  the  longer  haul  to  Boston  than  to  New  York ;  the  greater  cost  of 
transportation  to  Boston;  the  vury  much  greater  volume  of  business  to 
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and  from  New  York;  the  competition  by  water  transportation  by  tho 
Lakes,  Erie  Canal  and  Hudson  River,  and  also  by  several  railroad  lines; 
and  the  geographical  and  commercial  advantages  of  New  York  ;  the  dif- 
ferentiate on  Boston  local  rates  of  ten  cents  per  hundred  pounds  on  the 
first  and  second  classes  of  merchandise,  and  of  five  cents  per  hundred 
pounds  on  the  four  other  classes,  between  New  York  and  Boston,  on 
traffic  originating  west  of  Buffalo,  have  not  been  shown  to  be  unjust  or 
unreasonable,  or  to  constitute  unjust  discrimination  against  Boston. 

Hon.  William  Gaston  and  C.  L.  B.  Whitney,  for  petitioners. 

Geo.  C.  Greene,  for  Lake  Shore  and  Michigan  Southern 
Railway  Company. 

Frank  Zoomis,  for  New  York  Central  and  Hudson  River 
'Railroad  Company. 

Samuel  Hoar,  for  Boston  and  Albany  Railroad  Company. 

REPORT  AND   OPINION   OF  THE   COMMLSSION. 

Schoonmaker,  Commissioner  : 

These  three  eases,  although  against  separate  carriers,  in- 
volve one  ground  of  complaint  relating  to  joint  through  rates, 
and  the  petitions  and  answers  being  substantially  alike  the 
issues  are  properly  disposed  of  in  a  single  trial  and  decision. 

The  general  complaint  presented  by  the  petitions  is  that 
the  joint  through  rates  of  the  defendant  carriers  from  Chicago 
and  some  other  western  points  to  Boston  are  disproportion- 
ately higher  than  the  joint  through  rates  of  the  two  first- 
named  carriers  to  New  York  city  and  higher  than  the  export 
rates  made  by  the  three  carriers  over  the  same  line  to  East 
Boston,  and  that  by  reason  of  such  higher  Boston  rates  the 
defendants  have  violated  the  first,  second,  and  third  sections 
of  the  Act  to  Regulate  Commerce. 

The  specific  complaint  is  that  the  rates  from  Chicago,  from 
Elkhart,  Ind.,  from  Toledo,  Cleveland,  Painesville,  and  Ash- 
tabula, Ohio,  and  from  Girard,  Penn.,  on  the  first  and  second 
classes  of  merchandise  to  Boston  are  10  cents  a  hundred 
pounds  higher  than  to  New  York,  and  on  the  third,  fourth, 
fifth,  and  sixth  classes  of  merchandise  are  5  cents  a  hun- 
dred pounds  higher  from  the  same  points  to  Boston  than  to 
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New  York,  and  that  the  export  rates  through  East  Boston  and 
the  coastwise  rates  to  points  east  of  Portland,  Me.,  are  also 
less  than  the  Boston  rates,  being  the  same  as  New  York  rates. 
The  petitions  charge  that  these  differences  in  rates  are  not 
founded  upon  nor  warranted  by  the  difference  in  distance  nor 
the  actual  cost  of  transportation,  and  are,  therefore,  unreas- 
onable and  unjust,  and  are  an  unjust  discrimination  against 
Boston  and  give  undue  preference  and  advantage  to  New 
York. 

The  answers  do  not  contest  the  differences  in  the  rates 
specified,  but  controvert  the  allegations  that  the  Boston  rates 
are  unreasonable  and  unjust  or  that  they  unjustly  discrimi- 
nate against  Boston  or  give  undue  preference  and  advantage 
to  New  York,  and  justify  the  differences  on  the  ground  of 
competion  with  water  carriers  and  other  carriers  at  New 
York,  by  which  rates  are  fixed  to  which  the  defendants  must 
conform,  and  allege  that  these  rates  as  well  as  the  export 
rates  through  East  Boston  and  the  coastwise  rates  to  points 
east  of  Portland  are  for  the  transportation  of  merchandise 
under  circumstances  and  conditions  dissimilar  to  the  trans- 
portation terminating  at  Boston. 

The  testimony  adduced,  a  large  part  of  which  consists  of 
agreed  statements  and  illustrations,  has  taken  a  wide  range, 
showing  ^he  various  competing  carriers  from  Chicago  to 
points  on  the  Atlantic  coast  and  to  Boston  and  their  rates, 
the  division  of  through  rates  among  the  defendants,  the  busi- 
ness of  Boston  and  New  York,  respectively,  and  the  circum- 
stances that  arc  claimed  to  affect  the  rates  of  transportation'. 

The  facts  proven  and  admitted  are  too  voluminous  to  be 
set  forth  in  full,  but  those  deemed  material  for  a  disposition 
of  tin;  questions  involved  are  as  follows: 

TACTS   FOUND. 

The  petitioner  is  one  of  several  societies  in  the  city  of  Bos- 
ton, having  a  membership  of  about  829  merchants,  engaged 
in  the  flour,  grain,  provision,  and  other  business  in  that  city. 
The  society  has  authority  to  bring  this  proceeding,  and  its 
members  are  interested  in  the  business  which  is  the  subject- 
■  fcer  of  the  controversy. 
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The  Lake  Shore  and  Michigan  Southern  Railway  Company 
owns  and  operates  a  line  of  road  extending  from  its  western 
terminus,  at  Chicago,  through  the  States  of  Illinois,  Indiana, 
Michigan,  Ohio,  Pennsylvania,  and  New  York  to#  Buffalo,  its 
eastern  terminus.  The  New  York  Central  and  Hudson  River 
Kailroad  Company  owns  and  operates  a  line  of  road  which 
runs  from  Buffalo,  its  western  terminus,  where  it  connects 
with  the  road  of  the  first-named  company,  to  Albany,  on  the 
Hudson  river,  and  thence  by  way  of  East  Albany,  on  the  op- 
posite side  of  -the  river,  and  connected  with  Albany  by  a 
bridge  over  which  the  line  is  operated,  southerly  along  the 
Hudson  river  to  its  southern  terminus,  at  the  city  of  New 
York. 

The  Boston  and  Albany  Kailroad  Company  owns  and  op- 
erates a  line  of  road  which  runs  through  New  York  and 
Massachusetts  from  its  western  terminus,  at  East  Albany, 
where  it  connects  with  the  road  of  the  last  above-named 
company,  to  its  eastern  terminus  at  Boston. 

The  three  respondent  railroads  thus  form  by  connection 
with  each  other  a  through  railroad  line  from  Chicago  to  Bos- 
ton, and  the  two  first-named  respondents  also  form  a  through 
railroad  line  from  Chicago  to  New  York,  and  the  said  lines, 
respectively,  have  established  joint  tariffs  of  rates,  fares,  and 
charges  for  such  continuous  lines,  and  each  of  said*ompanies 
operates  its  own  road. 

Before  and  since  the  Act  to  Regulate  Commerce  took  effect 
the  first  two  respondent  railroads  have  been  largely  engaged 
in  transporting  from  Chicago  to  New  York,  by  continuous 
carriage  and  under  a  joint  arrangement  as  to  through  rates, 
the  issuance  of  bills  of  lading,  and  the  interchange  of  cars, 
large  quantities  and  varieties  of  merchandise,  which  have, 
since  the  Act  to  Regulate  Commerce  took  effect,  been  divided 
into  six  different  classes  in  the  traffic  tariffs. 

The  length  of  the  entire  haul  from  Chicago  to  New  York  is, 
for  purposes  of  division,  taken  at  984  miles,  made  up  as  fol- 
lows : 

L.  S.  and  M.'  S.,  Chicago  to  Buffalo 538  miles. 

N.  Y.  C.  and  H.  R.,  to  New  York 446      " 
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Actual  distance  from  Chicago  to  New  York 981  miles. 

L.  S.  and  M.  S.,  Chicago  to  Buffalo 540      " 

N.  Y.  C.  and  H.  R.,  Buffalo  to  East  Albany 299      " 

N.  Y.  C.  and  H.  II.,  East  Albany  to  New  York 143      " 

The  haul  from  Chicago  to  New  York  via  the  Pennsylvania 
Company's  line,  for  purposes  of  division,  is  020  miles  to  Jer- 
sey City. 

During  the  same  period  the  three  respondent  railroads 
have  also  been  largely  engaged  in  transporting  from  Chicago 
to  Boston  by  continuous  carriage  and  under  a  joint  arrange- 
ment as  to  rates,  issuance  of  bills  of  lading,  and  interchange 
of  cars,  the  same  several  classes  of  merchandise. 

The  entire  haul  from  Chicago  to  Boston  is  1040  miles,  for 
purposes  of  division  made  up  as  follows  : 

L.  S.  and  M.  S.,  Chicago  to  Buffalo 538  miles. 

N.  Y.  C.  and  H.  11.,  Buffalo  to  East  Albany 301  " 

Boston  and  Albany,  East  Albany  to  Boston 201  " 

Actual  haul  Chicago  to  Boston 1040  " 

L.  S.  andM.  S.,  Chicago  to  Buffalo 540  " 

N.  Y.  C.  and  H.  R.,  Buffalo  to  East  Albany 299  " 

Boston  and  Albany,  East  Albany  to  Boston 201  " 

In  the  tariff  classification  flour  and  grain  in  car-load  lots 
are  in  the  sixth  class  ;  in  less  than  car-load  lots  in  the  fifth 
class ;  prdsdsions,  such  as  salted  meats,  pork  products,  etc., 
in  car-load  lots  in  the  fifth  class ;  in  less  than  car-load  lots 
in  the  fourth  class  ;  butter  and  eggs  in  the  second  class,  and 
cheese  in  the  third  class. 

The  joint  rates  and  charges  fixed  whereby  the  respondents 
under  the  arrangements  between  them  for  the  through  trans- 
portation per  hundred  pounds  for  the  several  classes  of  mer- 
chandise from  Chicago  to  New  York  and  from  Chicago  to 
Boston,  respectively,  are  as  follows  : 

i'l.ASS.       TO  NEW   TOBK.    TO  BOSTON. 
1st 11  86 

2nd 6S  75 

8rd 50  55 


(M.ASS. 

TO  NEW  YORK. 

TO  HOSTON. 

4th 

35 

40 

5th 

30 

35 

(Jth 

25 

30 

These  rates  when  extended  to  a  car-load  lots  of  flour  and 
^rain  (sixth  class),  averaging  30000  pounds  per  car,  result  as 

follows  : 
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Freight  per  car  Chicago  to  New  York $75  00 

Freight  per  ear  Chicago  to  Boston 90  00 

The  additional  transportation  charged  to  Boston  of  10 
cents  per  hundred  pounds  for  the  first  two  classes  and  of  5 
cents  per  hundred  pounds  for  the  four  other  classes  over  the 
New  York  rates  for  like  kinds  of  merchandise  is  an  extra 
fixed  charge  or  arbitrary  which  has  for  many  years  been  ad- 
ded to  the  New  York  rate  in  fixing  the  Boston  rate,  irrespec- 
tive of  the  amount  of  the  New  York  rate. 

The  term  arbitrary  is  a  technical  term  expressing  a  differ- 
ence which  does  not  change  with  the  through  rate,  and  simi- 
lar arbitrary  differences  have  for  years  prevailed  at  Montreal, 
Philadelphia,  and  Baltimore,  of  2  cents  at  the  first  two  cities 
and  3  cents  at  the  last-named  less  than  the.  New  York  rate. 

For  west-bound  freight  no  additional  charge  for  transport- 
ation from  Boston  to  Chicago  over  the  rate  from  New  York 
to  Chicago  has  for  several  years  been  made,  but  the  rates 
from  both  cities  have  been  the  same  ;  and  since  the  Act  to 
Regulate  Commerce  took  effect  the  rates  for  west-bound 
freight,  both  from  Boston  and  New  York,  have  been  the  same 
as  the  east-bound  rates  from  Chicago  to  New  York  for  the 
different  classes. 

The  through  rates  which  under  the  agreement  between  the 
roads  are  charged  for  the  transportation  of  the  different 
classes  of  merchandise  from  Chicago  to  New  York  and  to 
Boston,  respectively,  are  collected  from  the  shipper  or  con- 
signee, as  the  case  may  be,  in  a  lump  sum ;  and  the  moneys 
so  collected  are  distributed  among  the  roads  according  to 
certain  percentages  or  divisions  fixed  upon  between  them, 
based  upon  the  distances  taken  for  that  purpose,  before 
stated,  and  not  upon  the  actual  mileage  of  the  respective 
roads.  These  percentages  or  divisions  of  the  through  rates 
are  shown  in  detail  by  the  testimony,  but  are  not  deemed 
material,  and  are  therefore  omitted  from  these  findings. 

The  distance  by  the  Pennsylvania  railroad  and  its  connec- 
tions to  the  points  reached  by  it  are  as  follows  : 

Chicago  to  Philadelphia 830  miles. 

Chicago  to  New  York 920      " 

Chicago  to  Boston 1252      " 
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The  rates  by  the  Pennsylvania  lines  to  Philadelphia  from 
Chicago  are  2  cents  less  per  hundred  pounds,  or  $6.00  per 
car-load  of  30,000  pounds,  than  to  New  York,  and  the  rates 
by  these  lines  to  New  York  city  and  to  Boston,  respectively, 
are  the  same  as  by  the  respondents'  lines. 

The  Merchandise  intended  for  New  York  and  the  merchan- 
dise intended  for  Boston  are  in  their  transportation  from 
Chicago  to  East  Albany  carried  over  the  same  lines  and  the 
same  distances. 

Since  the  Act  to  Regulate  Commerce  went  into  effect  the 
three  respondent  carriers  have  also,  under  through  bills  of 
lading  from  Chicago  to  Liverpool  and  other  foreign  ports, 
been  largely  engaged  (under  a  joint  arrangement  for  rates 
between  themselves  and  steamship  companies  or  vessels  per- 
forming ocean  carriage  from  Boston)  in  transporting  the 
various  classes  of  merchandise,  but  more  especially  flour  and 
grain,  over  their  respective  roads  from  Chicago  to  East  Bos- 
ton, where  the  merchandise  has  been  transferred  to  vessels 
or  steamships,  which  have  then  carried  the  same  to  the  for- 
eign ports  of  destination. 

East  Boston  is  the  water  terminus  of  the  Boston  and 
Albany  road,  and  is  reached  by  the  Grand  Junction  branch 
of  that  road,  which  leaves  the  main  line  at  Cottage  Farms,  in 
the  town  of  Brookline,  and  is  6  miles  farther  than  Boston,  but 
for  purposes  of  division  of  the  through  rate  it  is  allotted  as 
20  miles,  giving  a  constructive  mileage  to  the  Boston  and 
Albany  from  East  Albany  to  East  Boston  of  221  miles. 

Upon  the  goods  transported,  to  East  Boston  for  export  pur- 
poses the  rate  received  by  the  three  carriers  as  their  share  of 
the  through  rate  from  Chicago  to  Liverpool  has  been  at  all 
times  since  the  Act  to  Regulate  Commerce  took  effect  less 
than  the  rates  charged  by  them  for  like  merchandise  to  Bos- 
ton proper  or  to  points  on  the  Boston  and  Albany  road  west 
of  the  Grand  Junction  at  Cottage  Farms,  and  for  the  greater 
part  of  the  time  the  rate  on  export  business  to  East  Boston 
lias  been  the  same  as  the  rate  fco  New  York.  Flour  and  grain 
in  car-loads  to  Bast  Boston  for  local  use  are  charged  the 
regular  Boston  rale  of  .'50  cents  per  hundred  pounds. 

Since  the  30th   of  April,  1887,  the  said  carriers,  under  an 
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arrangement  between  them,  have  allowed  upon  merchandise 
transported  over  their  roads  from  Chicago  to  Boston  or  East 
Boston,  and  which  has  paid  the  regular  Boston  tariff  rates 
and  which  has  afterward,  by  subsequent  determination  of  the 
owner,  been  re-shipped  to  Liverpool  or  other  foreign  ports,  a 
rebate  or  allowance  of  10  cents  per  hundred  pounds  on  the 
first  two  classes  and  of  5  cents  per  hundred  pounds  on  the 
other  classes  of  merchandise,  equalizing  them  with  the  New 
York  rates,  and  such  rebates  have  been  equal  and  impartial, 
without  discrimination  between  persons  engaged  in  foreign 
traffic.  In  such  cases  of  re-shipment  from  Boston  all  wharf- 
age charges,  if  any,  are  paid  by  the  shipper,  and  there  are  no 
lighterage  charges. 

The  said  three  carriers,  since  the  Act  to  Regulate  Com- 
merce took  effect,  have  also,  under  an  arrangement  between 
them,  allowed  upon  merchandise  origmallyffcransported  over 
their  roads  from  Chicago  to  East  Boston  and  thence  by  con- 
tinuous shipment  (or  to  Boston  and  thence  by  subsequent 
reshipment)  carried  by  water  to  any  ports  in  the  State  of 
Maine  east  of  Portland  a  through  rate  or  rebate  precisely  the 
same  as  in  the  case  of  merchandise  billed  through  for  foreign 
ports,  but  when  such  merchandise  has  been  carried  by  rail 
or  shipped  by  water  to  any  other  points  in  the  United  States, 
either  on  the  coast  or  in  the  interior,  no  such  through  rates 
or  allowances  have  been  made. 

Since  the  Act  to  Regulate  Commerce  went  into  effect  the 
respondent  roads  have  also  been  engaged  in  the  transporta- 
tion of  the  several  classes  of  merchandise,  both  eastward  and 
westward,  between  New  York  and  Boston,  respectively,  and 
the  following  places,  viz:  Elkhart,  in  the  State  of  Indiana ; 
Toledo,  Cleveland,  Painesville,  and  Ashtabula,  in  the  State 
of  Ohio,  and  Girard,  in  the  State  of  Pennsylvania  ;  and  in 
such  transportation  the  same  difference  of  10  cents  and  5 
cents  per  100  pounds,  respectively,  between  the  New  York 
rate  and  the  Boston  rate  for  east  bound  freight  has  been 
maintained  by  the  respondent  roads,  as  also  the  same  system 
of  special  rates  and  of  allowances  or  rebates  in  the  case  of 
such  merchandise  carried  beyond  Boston,  as  before  set  forth. 
The  same  facts  and  reasons  exist  for  the  justification  or  the 
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contrary  of  said  differences  as  in  the  case  of  shipments  from 
Chicago.  Numerous  points  in  New  England  are  reached  by 
railways  branching  from  the  Boston  and  Albany  railroad  be- 
tween Albany  and  Boston.  Merchandise  carried  from  Chi- 
cago ond  other  western  points  for  Boston  and  New  England 
points  goes  by  other  lines  than  the  respondent  roads,  namely, 
the  Pennsylvania  railroad,  the  New  York,  Lake  Erie  and 
Western  railroad,  the  Delaware,  Lackawanna  and  Western  \ 
railroad,  the  Grand  Trunk  railway.  The  lines  herein  referred 
to  are  all  members  of  the  Trunk  Line  Association. 

The  rates  from  Chicago  to  New  York  by  the  several  all- 
rail  routes  are  the  same.  The  rates  from  Chicago  to  Boston 
by  the  several  all-rail  routes  are  5  cents  above  the  New  York 
rates  on  the  third,  fourth,  fifth,  and  sixth  classes,  and  10 
cents  higher  on  the  first  and  second  classes.  The  all-rail 
routes  to  Portland,  Me.,  by  the  roads  over  which  the  through 
rates  are  made,  are  the  same  as  to  Boston.  The  rates  to 
Montreal  and  to  Philadelphia  by  the  several  all-rail  routes 
are  2  cents  per  hundred  pounds  lower  than  to  New  York. 
The  rates  to  Baltimore  and  to  Newport  News  by  the  several 
all-rail  routes  are  3  cents  per  hundred  pounds  lower  on  all 
classes  than  to  New  York.  The  rates  of  transportation  by 
the  lakes  and  other  water-ways  are  at  all  times  lower  than 
the  rates  by  all-rail  routes. 

On  portions  of  the  shipments  to  New  York  harbor  and  to 
East  Boston  there  are  lighterage  and  some  wharfage  charges, 
which  are  as  follows  : 

On  shipments  to  points  in  New  York  harbor,  other  than 
New  York  Central  road  stations,  3  cents  per  cwt.  lighterage. 
On  shipments  to  East  Boston  for  export,  via  Warren  line,  £ 
cent  per  bushel  lighterage  on  grain,  and  on  shipments  to 
Boston  for  export  by  four  other  lines  a  lighterage  charge  of 
|j  cents  per  bushel  and  wharfage  charge  of  £  cents  per  bushel 
on  c>rn  and  wheat;  also  at  Boston  a  lighterage  charge  on 
flour  of  45  cents  per  gross  ton,  and  wharfage  charge  of  1  cent 
per  sack  of  M()  pounds;  and  on  bacon  a  lighterage  charge  of 
45  cents  per  gross  ton  and  wharfage  charge  of  3  cents  per 

box  of  600  pounds. 

The  Lighterage  and  wharfage  charges  constitute  part  of  the 
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through  rate,  and  are  borne  by  the  carrier  and  not  by  the 
shippers,  and  they  are  deducted  before  division  of  the  through 
rates  among  the  respective  carriers. 

After  deducting  lighterage  and  wharfage  charges,  the  earn- 
ings of  the  Lake  Shore  and  Michigan  Southern  and  New 
York  Central  and  Hudson  Kiver  roads  from  Chicago  to  New 
York,  New  York  harbor,  and  Albany  on  car-load  shipments 
of  30,000  pounds  are  as  follows  : 

Lake  Shore,  on  corn,  wheat,  and  flour,  to  New  York $41  00 

Lake  Shore,  on  corn,  wheat,  and  flour,  to  New  York  harbor 36  08 

Lake  Shore,  on  corn,  wh-^at,  and  flour,  to  Albany,  local 46  22 

Lake  Shore,  on  bacon,  28,000  pounds,  to  New  York 45  92 

Lake  Shore,  on  bacon,  28,000  pounds,  to  New  York  harbor 41  33 

Lake  Shore,  on  bacon,  28,000  pounds,  to  Albany,  local 50  33 

New  York  Central,  on  corn  and  flour,  to  New  York 23  04 

New  York  Central,  on  corn  and  flour,  to  New  York  harbor 20  28 

New  York  Central,  on  corn  and  flour,  to  Albany,  local 25  78 

New  York  Central,  on  bacon,  28,000  pounds,  to  Now  York 25  81 

New  York  Central,  on  bacon,  28,000  pounds,  to  New  Yorks  harbor. .  23  23 

New  York  Central,  on  bacon,  28,000  pounds,  to  Albany,  local 28  00 

The  earnings  of  the  three  carriers,  respondents,  on  ship- 
ments from  Chicago  to  Boston  in  like  car-loads,  after  deduct- 
ing lighterage  and  wharfage,  are  as  follows  : 


Lake  Shore,  on  corn,  to  Boston $46  56 

'*                     "            East  Boston,  export 26  71 

"     35  02 

wheat  to  Boston 46  56 

"                 "            East  Boston,  export 36  79 

"     35  20 

"             flour  to  Boston 46  56 

"                  •'        East  Boston,  export 38  06 

"                 "                "                   "     33  92 

"             bacon  to  Boston 50  70 

"                 "           East  Boston,  export 42  63 

«.«     39  08 

New  York  Central,  on  corn  to  Boston 26  05 

••                "                "          East  Boston,  export 20  54 

"     19  59 

"                "            flourto  Boston 26  05 

"               "               "        East  Boston,  export 2130 

"               "               "               "                   "     18  98 

"               "           bacon  to  Boston 28  36 

"              "               "          East  Boston,  export 23  36 

"              "              "                "                  "     21  87 
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Boston  and  Albany,  on  corn  to  Boston 17  40 

"  "  "  East  Boston,  export 15  08 

"     14  38 

wheat  to  Boston 17  40 

"  "  "  East  Boston,  export 15  11 

"     14  46 

"  "  flour  to  Boston 17  40 

East  Boston,  export 15  64 

"     13  94 

bacon  to  Boston 18  94 

"  "  "  East  Boston,  export 17  51 

"     10  05 

Tlie  difference  in  the  divisions  of  the  export  rates  through 
East  Boston  is  occasioned  by  the  difference  in  the  charges 
for  lighterage  and  wharfage,  deducted  before  division. 

The  rates  charged  by  the  defendant  carriers  are  as  low 
as  the  rates  by  any  other  all-rail  route  from  Chicago  to 
Boston. 

The  cost  of  service  from  Chicago  to  Boston  exceeds  the 
cost  of  service  to  New  York  more  than  is  accounted  for  by 
the  increase  in  distance  by  reason  of  the  fact  that  the  grades 
on  the  Boston  and  Albany  railroad  are  heavy,  while  there 
are  practically  no  grades  between  Albany  and  New  York, 
and  the  further  facts  that  the  cost  of  coal  is  greater  to  the 
Boston  and  Albany  Railroad  Company  than  to  the  New 
York  Central  and  Hudson  River  Railroad  Company,  and 
more  is  consumed  and  more  engines  and  train  crews  are 
used  in  handling  an  equal  number  of  cars.  Trains  destined 
for  Boston  and  New  England  points  are  also  broken  up  at 
Albany  and  hauled  over  the  Albany  bridge  by  a  switch-en- 
gine to  East  Albany  and  made  up  into  trains  on  the  Boston 
and  Albany  road. 

Merchandise  sent  by  rail  from  Boston  to  Chicago  and 
other  western  points  mentioned  in  the  petition  is  sold  by 
merchants  and  manufacturers  of  Boston  and  New  England 
in  competition  with  similar  merchandise  sent,  from  New 
Yoik  l.v  merchants  and  manufacturers  there,  and  with  simi- 
lar merchandise  sent  from  other  eastern  cities,  ports  of  entry, 
and  States. 

Chicago  and.  the  other  western  points  aforesaid  are  com- 
mon  markets  in  which  merchants  and  manufacturers  of  all 
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eastern  cities,  ports  of  entry,  and  States  engage  in  competi- 
tion. Various  lines  of  ocean  steamers  and  other  vessels  ply 
between  Boston  and  foreign  ports.  Boston  is  the  second 
port  of  entry  in  importance  in  the  United  States,  and  the 
value  of  its  imports  for  the  year  1886  was  $58,430,707.00. 

Much  of  the  merchandise  imported  into  the  United  States 
seeks  a  western  market,  and  to  accord  equality  of  competi- 
tion receives  as  low  a  rate  from  Boston  to  that  market  as 
prevails  at  New  York. 

Much  of  the  merchandise  imported  consists  of  raw  mate- 
rial used  in  the  manufactories  of  New  England  and  there 
manufactured  and  sent  west  for  sale.  These  manufactories 
are  some  of  them  situated  at  points  along  the  line,  of  the  Bos- 
ton and  Albany  railroad  and  its  connections,  many  of  which 
points  are  also  reached  by  the  transportation  routes  leading 
from  New  York. 

The  receipts  of  grain  and  flour  at  New  York  during  a 
period  of  seven  months,  from  April  1  to  October  31,  in  the 
years  1886  and  1887,  were  as  follows  : 

1886.  Grain 65.958,203  bushels. 

Flour 3,206,008 

1887.  Grain 65,492,262 

Flour 3,373,520 

The  proportions  of  the  grain  so  received  that  came  by  rail 
and  by  water  transportation  were  as  follows : 

1886.  By  rail 29,038,708  bushels. 

"  water 36,919,555 

1887.  "  rail 27,721,262 

"  water 37,772,000        " 

The  present  rates  on  first  and  sixth  class  merchandise  from 
Chicago  and  some  other  western  cities  to  New  York  and 
Boston,  and  also  what  the  rates  to  Boston  by  different  routes 
would  be  if  computed  on  the  rate  per  mile  charged  by  the 
Pennsylvania  short  line,  are  as  follows  : 

From  Chicago  (distance  via  Pennsylvania,  railroad,  920 
miles  to  New  York  ;  1,252  to  Boston) : 

Present  rate  to  New  York 1st  class,   75;     6th  class,  25 

"     "  Boston "  85:        "  30 
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To  Boston,  computed  via  Boston  and  Albany- 
railroad "  85;        "  28 

To  Boston,  computed  via  Pennsylvania  railroad     "  102;         "  34 

From  Cincinnati  (distance  via  Pennsylvania  railroad,  765 
miles  to  New  York ;  1,097  to  Boston)  : 

Present  rate  to  New  York 1st  class,  65;  6th  class,  2H 

"      "  Boston "  75;         "         264 

To  Boston,  computed  via  Boston  and  Albany 

railroad "  79;         "         26 

To  Boston,  computed  via  Pennsylvania  railroad.     4<  93;         "  31 

From  East  St.  Louis  (distance  via  Pennsylvania  railroad, 
1,071  miles  to  New  York  ;  1,403  to  Boston) : 

Present  rate  t6  New  York ist  class,   87;  6th  class.  29 

"      "  Boston •'             97;  "            34 

To  Boston,  computed  via  Boston  and  Albany 

railroad "            100;  "            33 

To  Boston,  computed  via  Pennsylvania  railroad.     "           114;  "            38 

From  Louisville  (distance  via  Pennsylvania  railroad  to 
New  York,  875  miles  ;  1,038  to  Boston) : 

Present  rate  to  New  York 1st  class,   75;  6th  class,  25 

M      "  Boston "             85;  "            30 

To  Boston,  computed  via  Boston  and  Albany 

railroad "             89;  "            30 

To  Boston  computed  via  Pennsylvania  railroad.     "            104;  "            35 

The  total  receipts  of  grain  and  flour  expressed  in  bushels 
received  at  the  five  Atlantic  cities  of  New  York,  Philadelphia, 
Baltimore,  Boston  and  Montreal  during  the  year  1886  were 
249,062,939  bushels,  the  amount  exported  150,383,499  bush- 
els, and  the  percentages  of  the  amounts  so  received  and  ex- 
ported, were  as  follows : 

New  York  received  52.5  •  exported  47.4. 

Philadelphia      ,k        8.7;  "          6.7. 

Baltimore          "       15.8;  "        21.4. 

Boston                "       14.4;  "        10.8. 

Montreal            "        8.8;  "        13.7. 

The  amount  of  grain  only  received  at  the  same  cities  dur- 
ing the  same  time  was  187,263,713  bushels,  the  amount  ex- 
ported 110,795,038  bushels,  and  the  percentages  of  the  re- 
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spective  amounts  received  and  exported  by  the  several  cities 
were  as  follows : 

New  York  received  55 . 7 ;   exported  49 . 8. 

Philadelphia     4"        8.7;  "  7.4. 

Baltimore  "       1(5.1;  "        22.2. 

Boston  "       10.4;  "  5.8. 

Montreal  "        9.1;  "        14.8. 

These  percentages  have  not  been  uniform  in  different  years, 
but  have  fluctuated  somewhat  during  the  last  ten  years,  and 
have  decreased  more  at  Philadelphia  than  elsewhere.  The 
number  of  steamers  sailing  monthly  from  New  York  and  ply- 
ing between  that  city  and  various  foreign  ports  is  115,  with  a 
total  carrying  capacity  of  263,200  tons,  aggregating  for  a 
year  1,380  steamers  and  3,178,400  tons  capacity,  to  which  it 
is  claimed  may  safely  be  added  10  per  cent,  of  tonnage  for 
coast  lines,  tramp  vessels,  &c.  The  number  of  steamers  sail- 
ing from  Boston  to  foreign  ports  for  the  year  ending  Septem- 
ber 30,  1887,  was  235,  and  to  provincial  ports  357  ;  total,  792. 
The  tonnage  was  not  shown. 

The  rates  from  Chicago  to  New  York  on  wheat  and  corn 
by  lake  and  canal  from  May  2  to  October  22,  1887,  averaged 
on  wheat  about  9  cents  per  bushel,  including  elevation,  and 
on  corn  a  little  less.  The  rates  by  lake  and  rail  were  nearly 
uniform,  at  12  cents  per  bushel  on  wheat  and  11  1-5  on  corn, 
while  at  the  same  time  the  rates  by  all-rail  on  wheat  were  15 
cents  a  bushel  and  14  cents  on  corn. 

There  are  fourteen  lines  or  routes  of  transportation  from 
southern  and  western  points  through  Chicago  to  New  York, 
including  one  water  line  by  way  of  the  lakes,  Erie  canal,  and 
Hudson  River.  An  equal  number  of  lines  or  routes  reach 
Boston,  all  of  them  rail  routes  east  of  Buffalo. 

The  foreign  commerce  of  the  port  of  New  York  for  the 
fiscal  year  ending  June  30,  1886,  was  $802,535,015,  and  the 
foreign  commerce  of  all  the  other  ports  of  the  United  States 
for  the  same  time  was  $1,426,018,032. 

The  value  of  the  domestic  exports  from  the  city  of  New 
York  for  the  fiscal  year  ending  June  30,  1886,  was  $346,412,- 
339. 

The  value  of  the  domestic  exports  from  the  city  of  Boston 
for  the  same  time  was  $53,429,513. 
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The  values  of  the  domestic  exports  from  all  the  ports  of 
the  United  States,  except  New  York,  for  the  same  time  were 
$371,476,307. 

The  tonnage  of  the  Erie  canal,  arriving  at  tide  water,  for 
the  year  1886  was  as  follows : 

Tonnage  from  Western  States 1,525,901  tons. 

Tonnage  from  New  York  State 924,130     " 

Total  by  Erie  canal 2,450,031     " 

And  the  estimated  value  of  the  property  transported  on 
the  Erie  canal  for  the  same  year  was  $163,726,849. 

The  through  rate  from  Chicago  to  Boston  is  a  little  less 
than  6  mills  per  ton  per  mile,  and  all  other  rates  to  the 
points  north  and  west  of  Boston  on  the  main  line  by  which 
they  reach  Boston  are  the  same  as  Boston  rates. 

OPINION  AND   CONCLUSIONS. 

The  facts  recited  sufficiently  indicate  the  differences  in 
rates  between  New  York  and  Boston  of  which  complaint  is 
made  and  the  reasons  for  the  differences  that  have  weight 
with  the  railroad  carriers.  Other  facts  also  appeared  in  evi- 
dence to  which  passing  reference  may  be  made.  The  com- 
plaint relates  solely  to  the  east-bound  rates  from  Chicago 
and  some  other  western  points  to  Boston  proper. 

The  export  business  through  Boston  and  for  shipments  to 
points  east  of  Portland  and  for  all  west-bound  business  the 
Boston  rates  are  on  an  equality  with  New  York  rates,  and 
no  ground  of  complaint  exists  that  Boston  is  discriminated 
against  in  repect  to  those  rates.  The  general  fact  is  thus 
apparent  that  for  the  business  in  which  Boston  is  a  competi- 
tor with  New  York,  both  export  and  west-bound,  the  rail 
rates  for  both  cities  are  equal,  and  in  that  respect  neither 
city  lias  any.  advantage  over  the  other.  Except  in  the  par- 
ticulars mentioned  Boston  is  upon  a  substantial  equality  of 
rates  with  all  the  cities  that  are  its  competitors  on  the  Atlan- 
tic, seaboard. 

Complaint  is  not  made  that  the  Boston  export  rates  and 
the  coastwise  rates  to  points  east  of  Portland  are  unlawful 
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under  the  fourth  section  of  the  Act,  and  they  are  conceded 
on  the  part  of  the  petitioners  to  be  necessary  to  enable  Bos- 
ton to  participate  in  the  foreign  and  coastwise  trade  ;  but 
the  fact  of  such  lower  rates  and  the  lower  west-bound  rates 
is  pressed  as  a  strong  argument  that  the  east-bound  Boston 
local  rates  are  unjust  and  should  be  reduced  to  the  export 
rates. 

The  export  and  coastwise  rates  through  Boston  not  being 
assailed  in  this  proceeding,  the  question  of  their  lawfulness 
is  not  now  before  the  Commission.  The  complainants  in 
their  brief  disclaim  any  desire  to  disturb  the  export  rates  in 
these  words  :  "  The^  petitioner  wishes,  however,  it  distinctly 
understood  that  while  it  appeals  to  the  facts  connected  with 
the  Boston  export  trade  as  proving  that  the  Boston  local  ar- 
bitrary is  unreasonable,  it  does  not  wish  in  any  way,  directly 
or  indirectly,  injuriously  to  affect  the  foreign  commerce  of 
the  port  of  Boston,  and  it  therefore  does  not  ask  an  order 
enjoining  the  continuance  of  such  export  rate  or  of  the  ex- 
port rebate  system  ;  its  only  desire  in  this  regard  is  that  the 
local  rate  shall  at  all  events  be  made  as  low  as  the  export 
rate,  as  it  is  in  all  other  Atlantic  seaboard  cities  save  Port- 
land." 

After  such  an  explicit  withdrawal  of  any  question  affecting 
the  lawfulness  of  the  export  rates  and  rebates  the  Commis- 
sion is  not  required  to  pass  upon  them  in  this  case.  It  is 
obvious  that  an  adjudication  upon  those  rates  requires  addi- 
tional parties  to  the  record  and  an  opportunity  to  be  heard 
on  the  part  of  the  various  business  interests  likely  to  be  af- 
fected by  any  determination  reached.  Although  incidental 
reference  is  made  to  those  rates  no  decision  is  rendered 
upon  them  and  no  opinion  relating  to  them  is  intended  to 
be  expressed. 

The  sole  question  for  determination  is  whether  the  east- 
bound  rates  to  Boston,  which  are  10  cents  per  hundred 
weight  higher  on  the  first  and  second  classes.of  merchandise 
and  5  cents  per  hundred  weight  higher  on  the  third,  fourth, 
fifth  and  sixth  classes,  on  shipments  originating  west  of  Buf- 
falo, are  unjust  and  unreasonable,  and  therefore  unjustly  dis- 
criminate against  Boston. 
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The  claim  of  the  petitioners  is  that  the  Boston  local  rates 
shall  be  made  as  low  as  the  export  rates  ;  in  other  words,  that 
they  shall  be  on  equality  with  the  New  York  rates.  A  claim 
of  this  character,  if  made  as  matter  of  right  and  not  of  favor, 
should  be  founded  upon  a  corresponding  equality  or  sub- 
stantial similarity  of  circumstances  and  conditions  that  con- 
trol the  making  of  rates  by  carriers,  and  to  some  extent  their 
effect  upon  the  business  of  localities. 

If  differences  in  the  conditions  of  the  traffic  to  two  or 
more  points  exist  which  materially  affect  the  cost  or  the  value 
of  the  service  it  would  scarcely  be  reasonable  to  require  a 
carrier  to  disregard  those  differences  and  make  good  to  every 
community  disadvantages  of  situation  or  other  disadvantages. 
As  has  been  well  said,  "  Different  localities  are  more  or  less 
favored,  in  regard  to  transportation  facilities,  either  by  nature 
or  the  enterprise  of  man.  It  cannot  be  maintained  that  it  is 
the  duty  of  the  common  carrier  to  equalize  these  existing  in- 
equalities at  his  own  expense.  All  that  is  required  of  him  is 
not  to  create  them  himself  arbitrarily.  He  must  treat  all  alike 
that  are  situated  alike,  but  he  cannot  be  bound  to  wipe  out 
existing  differences.  He  may  be  obliged  to  carry  freight  at  a 
lower  rate  to  some  localities  than  to  others,  but  this  in  itself 
does  not  constitute  an  injustice  or  injury  to  the  shipper  in  a 
less  favored  locality  so  long  as  the  charges  are  reasonable  in 
themselves  and  alike  to  all  in  the  same  situation."  With  the 
qualification  indicated  in  the  case  of  The  Board  of  Trade 
Union  of  Farmington,  etc.,  against  The  Chicago,  MilwaukSe 
and  St.  Paul  R  R.  Co.  (1  Interstate  Com.  Sep.,  215),  that 
rates  should  be  relatively  reasonable  when  the  same  carrier 
transports  over  different  branches  of  its  road  to  a  common 
market,  these  principles  may  be  accepted  as  correctly  stated. 

The  contention  of  the  petitioners  for  equality  of  rates  with 
New  York  is  not  supported  by  equality  of  distance,  of  cost 
of  service,  or  by  Other  considerations,  such  as  volume  of  busi- 
ness, competition  of  rail  and  water  ways,  ocean  service,  termi- 
y.  i!  facilities,  and  storage  Capacity — all  elements  of  more  flfr 
less* importance  in  the  determination  of  rates,  and  some  of 
them  of  controlling  influence 

The  argument  of  the  petitioners  is  based  almost  entirely 
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upon  the  distances  hauled  and  the  assumed  parity  of  cost  of 
service,  and  elaborate  calculations  founded  on  distances  by 
various  lines  have  been  produced  showing  the  through  rates 
to  different   seaboard  cities  from  initial  western  points,  the 
divisions   of  through   rates  among  connecting  carriers,  the 
lighterage  expenses  at  New  York,  and  other  incidental  mat- 
ters.    It  appears  from  these  statistics  that  the  Lake  Shore 
and  Michigan   Southern  road  and  the  New  York  Central  to 
Albany  receive  each  a  slightly  higher  amount  of  the  through 
Boston  local  rate  than  of  the  through  rate  to  New  York  ;  but 
as  the   contention  is  with  the  through  rate  to  Boston  as  a 
unit,  the  divisions  of  that  rate  and  the  proportions  received 
by  the  respective   carriers  forming  the  line  are  unimportant 
for  the  purposes  of  this  case.    The  lighterage  charges  at  New 
York  are   also  irrelevant  to  the  question  to  be  determined. 
They  are  part  of  the  rate  paid  by  the  shipper  to  that  city, 
and,  when   necessary  upon  a  portion   of    the  merchandise 
handled  there,  are  borne  by  the  carriers  as  an  element  of 
transportation   expenses.     They  are   not  separable  from  the 
aggregate  rate  for   the   purpose  of  any  question  involved  in 
this  decision.     The  total  charge  for  transportation  is  all  that 
concerns   the   shipper,  and  not  the  percentages  allotted  by 
agreement  to   one   or  more  of  the   connecting  carriers  in  a 
through  line.     Carriers  voluii  tardy  enter  into  agreements  for 
through   shipments   over  connecting  roads,  and  the  division 
of  the  through  rate  is  part  of  their  mutual  agreement  which 
the  parties  to  the  arrangement  adjust  for  themselves  and  the 
adjustment  of  which  does  not  affect  the  shipper.     Such  ad- 
justments may  not  be  on  the  exact  basis  of  cost  of  service  in 
any  case,  and  many  other  considerations   may  influence  the 
parties  in   making  them.     The   fact  may  be,  therefore,  that 
the  Lake  Shore  road  and  the  New  York  Central  road  may 
each  receive  more  in  amount  of  the  through  rate  to  Boston 
from  Chicago  than  to  New  York  for  the  respective  hauls  to 
Albany,  although  the   service  to  that  point  is  identical,  but 
the  through  rates  are  charged  for  the  entire  haul  to  the  final 
destination  and  are  not  governed  by  the  service  to  some  in- 
termediate point  in  the  line  or  where  the  line  diverPr^  to  dif- 
ferent destinations. 
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The  element  of  cost  of  service  which  may  at  one  period 
have  ^cen  recognized  as  controlling  in  fixing  rates  has  long 
ceased  to  be  regarded  as  the  sole  or  the  most  important  fac- 
tor iux"  that  purpose.  The  value  of  the  service  with  respect 
to  the  articles  carried,  the  volume  of  business,  and  the  con- 
ditions and  force  of  competition  are  justly  considered  to  have 
controlling  weight  in  determining  the  charges  for  transporta- 
tion. But  even  with  regard  to  the  cost  of  service  the  cost  is 
at  least  somewhat  greater  to  Boston  than  to  New  York. 

The  large  trains  drawn  by  one  engine  over  the  easy  routes 
of  the  Lake  Shore  and  New  York  Central  roads  are  broken 
up  at  Albany,  taken  over  the  Albany  bridge,  and  switched  to 
the  tracks  of  the  Boston  and  Albany  road,  and  on  account  of 
the  heavy  grades  of  that  road  are  made  up  into  much  smaller 
trains,  requiring  more  engines,  additional  consumption  of 
coal,  and  a  greater  number  of  trainmen.  The  detention  of 
cars  at  Boston  and  in  New  England  is  also  somewhat  greater 
than  at  New  York.  These  are  items  that  enter  into  the  cost 
of  service,  and,  though  they  may  not  be  large,  they  affect  it 
to  a  material  extent. 

The  distance  to  Boston  is  also  56  miles  greater.  One  of  the 
tables  put  in  evidence  by  the  petitioners  gives  a  computation 
of  the  proportional  rates  to  New  York  and  Boston  based  on 
distance  alone,  the  distances  being,  respectively,  984  miles  to 
New  York  and  1,040  to  Boston,  with  the  following  showing  : 

BOSTON 
CLASS.  NEW  YOKK.  BOSTON.  PROP'L.  DIFFER. 

1st 75  cents.  85  cents.  79.3  5.7 

2d 65  "  75  «  68.7  6.3 

3d 50  "  55  "  52.9  2.1 

4th 35  "  40  "  37.0  3.0 

5th 30  "  35  "  31.7  3.3 

8th 25  "  30  '•  26.4  3.6 

This  calculation  leaves  only  a  small  margin  to  be  made  up 
by  the  other  elements  that  affect  the  relative  reasonableness 
of  the  rates  f<>  the  two  cities. 

Tin-  volume  of  business  to  Boston  :is  compared  with  that 
i  .  \.  w  York,  in  view  of  the  universally  accepted  principle  of 
railroad  transportation  that  a  very  Large  traffic  can  be  profit- 
ably conducted  a1  Lower  rates  than  a  relatively  small  traffic, 
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furnishes  a  substantial  ground,  supported  by  adequate  busi- 
ness reasons,  for  differences  in  rates  that  might  be  urged  to 
justify  to  a  great  extent  the  existing  disparity. 

Of  the  grain  and  flour  received  at  the  six  principal  Atlantic 
ports  from  the  west  during  the  year  1886  New  York  received 
i)2.i>  per  cent.;  Boston  received  14.4  per  cent.;  and  of  the 
amount  of  exports  of  these  articles  from  the  same  cities  New 
York  exported  47.4  per  cent.;  Boston  exported  10.8  per  cent. 
The  number  of  bushels  represented  by  these  percentages 
was,  for  New  York;  84,681,399  ;  for  Boston,  35,865,063,  or 
more  than  two  and  one-third  times  the  amount.  Other  arti- 
cles, such  as  tobacco,  cheese,  bacon  and  hams,  beef  and  pork, 
lard  and  tallow,  and  petroleum  have  even  larger  dispropor- 
tions. And  the  general  export  and  import  trade  of  the  two 
cities,  as  some  indication  of  the  relative  volume  of  railroad 
traffic,  were  as  follows  : — 

For  the  fiscal  year  ending  June  30,  1886  : 

Domestic  exports  from  New  York $346,412,339 

"   Boston  53,429,513 

For  the  preceding  seven  years  the  exports  were  consider- 
ably larger  at  both  cities. 

For  the  fiscal  year  ending  June  30,  1886  : 

Imports  at  New  York $434,548,789 

"  Boston 58,552,702 

These  statistics  in  a  general  way  are  sufficient  illustrations 
to  show  that  the  difference  in  quantity  is  a  factor  of  large 
importance. 

But  another  and  more  important  element  in  justification 
of  the  differences  in  favor  of  New  York  is  found  in  the  com- 
petition that  centers  there.  Besides  the  several  all-rail  lines 
that  reach  New  York,  the  Baltimore  and  Ohio,  the  Pennsyl- 
vania, the  New  York,  Lake  Erie  and  Western,  the  Delaware, 
Lackawanna  and  Western,  the  West  Shore,  and  others,  the 
water  competition  by  way  of  the  Lakes,  Erie  canal,  and  Hud- 
son  river  is  alone  a  factor  of  so  much  force  as  to  compel  a 
lower  rate  to  New  York  than  perhaps  the  all-rail  carriers- 
would  be  willing  to  accept  save  for  that  reason.  The  business 


4b6 


™™  mmcE  cmsim  rfEpoBTg_ 


■>y  the  lakes  and  canal   ;,        i 

the  rail  carrier,  in  ££       S°  ^  and  *•  rates  so  low  th,t 

*»  J*  profits  *£££2**Z  fOT  *•  ***>  musutt 

«  the  rate  of  compensaLn  ft  th      '^  d<>ne  rathertl>ail 

tonnage  arriving  at  tide  w-T   ?v      f™06  "^red.     The 

>»  1886  was  2  450  '    at  New  York  by  the  Erie  ca"? 

WesternStatl;      S     :;;:'°f  ***  ^25,901  was  from'^ 

tons.     The  flour  an,l      •■  °  ^  Same  time  was  WMB 

1886  by  canal  was,  in  buSel  ZVZTf  '*'  *™  Yo'*  " 
The  n^ber  of  bushels  rSeiv \ 'i  ''  *  "*>  ^mM 
,*»*  b7  rail,  was  35,86  063  J  h  ^T  ""^  the  "« 
le«B  than  the  canal  brouStto  N™V  ^  ^^  bushels 
outages  at  New  York  wei  f  *  Y°f  The  rel»^e  per. 
•coastwise,  9-10.  The  BoZ'  7  ^  17-°6;  by  rail,  34; 
UA  Boston  percentage  of  the  whole  was 

The  proportions  of  m-Wn  «a  •  , 
seven  months,  from  A p|  to  ATI  «  ^  Y°A  d*"'iuS 
f  058,708  bushels ;  ^  wttei  ^19  ^  ^  "**  ^  "* 
the  same  period  i„  1887  bv'  ,'  !f~  bushels ;  and  *» 
-ater,  37,772,000  bush*  '  jLe  'f  'r21'262  buSheIs  =  *>v 
tance  in  amount  of  the    om.Si  h"g  f°rC°  Md  ***> 

to  require  comment.       COmpetltl011  by  *™««  are  too  obvious 

-ntiroufwaferwayfrlr  tl  &W  T^T^'  °PeuinS  "P  a 
b»rortance  and  pros^  ^  ^  5*  *  ^ 
<->ty  were  clearly  foreseen  bvTll  "P°n.trausPOTtatio„  to  that 
Boston,  and  the  prefect  was^,  T™"  buSkess  me»  of 
*»  -  building  J  Si2n°3SS ^  f°r  a  co»-I-ab.e 
One  plan  was  considered  o    I ,   •     ■  "e  CiUlal  to  Bortoa 

BWre  Mountains;  SSt  nlan  ^ f  ^  °™  the  Berk- 
M«nntain  for  a  kana  „  eTV°  IT'"  *"   HoOSa0 

''T"  made-  B«*  tbese  pro  i."l  '  '"""V""""'  **»  since 
":i''1'-'  •■""'  "'"-Ivanb.g,  ?,  "  abfdoned  -  impracti- 
,""f,,i""  to  Boston  have  ,,  ,,        '       d  dlrect  ****  '««">- 

,"ftl" le  ofcompeti ton       """", T"?    ***  ''"" '<* 

ton  traffic  by  rail   I  „,  ""' "''■■•■"%  affect  the  BoS< 

uuccr  water  oompetitiofc 


BOSTON  CHAMB.  OE  COM.  V.  LAKE  SHORE  &  ETC.,  B.  B.  CO.  457 

at  Boston,  and  the  existence  of  it  at  New  York  are  physical 
facts  constituting  inequalities  which  the  carriers  by  rail  are 
not  required  to  make  good  to  the  less  favored  locality  at 
their  own  expense. 

The  fact  that  the  Boston  export  rates  and  the  coastwise 
rates  east  of  Portland  and  the  west-bound  rates  from  Boston 
have  been  equalized  with  the  New  York  rates  is  not  controll- 
ing nor  even  important  upon  the  question  of  the  reasonable- 
ness of  the  Boston  local  rates. 

The  character  of  the  east-bound  and  west-bound  traffic  dif- 
fers so  materially  that  there  is  much  force  in  the  argument 
that  the  west-bound  traffic  can  be  carried  at  lower  rates  with- 
out serious  disproportion  in  the  aggregate  earnings  for  the 
carriage  of  the  same  number  of  tons  in  the  two  directions. 
The  testimony  shows  that  over  70  per  cent,  of  the  east-bound 
traffic  consists  of  the  two  lower  classes  of  merchandise  upon 
which  the  lowest  rates  are  made,  viz.,  35  cents  and  30  cents, 
respectively,  per  hundred  weight.  About  half  of  the  west- 
bound traffic  from  Boston  and  New  England  points  is  of  the 
first,  second,  and  third  classes,  upon  which  the  rates  are,  re- 
spectively, 75  cents,  65  cents,  and  50  cents  per  hundred 
weight  to  Chicago,  and  on  that  basis  to  other  western  points. 
During  the  year  1887,  until  October  1,  35  per  cent,  of  the 
traffic  carried  west  by  the  Boston  and  Albany  road  was  of 
the  first-class. 

The  export,  coast-wise,  and  west-bound  rates  have  long 
been  conceded  to  Boston,  by  the  carriers  competing  for  east- 
bound  business,  not  because  the  conditions  of  transportation 
are  equal,  but,  under  the  demands  of  the  laws  of  trade,  to  put 
Boston  on  an  equality  with  competitors  at  Baltimore,  Phila- 
delphia, New  York,  Montreal,  and  Portland  in  reaching  com- 
mon markets  abroad  and  at  the  west.  That  Boston  has  been 
very  largely  benefited  by  the  concession  of  equality  with  New 
York  in  these  respects  cannot  be  doubted.  The  large  export 
and  import  business  and  the  heavy  shipments  to  the  west  of 
imported  merchandise  from  Boston  and  of  manufactures  of 
various  kinds  from  different  points  in  New  England  along  the 
line  of  the  Boston  and  Albany  road  and  its  connections  show 
the  great  advantages  to  Boston  of  these  liberal  arrangements. 
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But  like  concessions  were  not  made  to  the  Boston  local 
rates  from  the  west.  The  merchandise  shipped  to  Boston  at 
the  higher  rates  is  for  local  consumption.  There  is  no  com- 
petition in  that  business  from  other  localities.  It  is  enjoyed 
exclusively  by  the  Boston  merchants  and  traders,  and  there 
is  no  reason  to  believe  that  the  consumption  would  be  larger 
or  the  prices  to  consumers  materially  less  if  the  rates  were 
on  a  par  with  those  to  New  York.  It  was  said  in  argument, 
and  some  testimony  was  given  to  support  it,  that  the  sales  by 
Boston  merchants  to  certain  points  north  of  Boston  on  the 
Massachusetts  coast  had  fallen  off  to  a  considerable  extent 
since  the  Act  to  Regulate  Commerce  took  effect,  and  that 
grain  from  New  York  is  carried  to  those  points  by  water  and 
sold  at  less  than  the  Boston  dealer  can  afford  after  paying 
local  rates  from  Boston  to  those  localities. 

This  is  the  only  evidence  in  the  case  tending  to  show  that 
Boston  is  in  any  way  injured  by  the  existing  rates ;  and  as 
there  was  opposing  evidence  that  the  shipments  of  flour  and 
wheat  to  Boston  from  the  first  of  April  to  the  last  of  October, 
1887,  was  in  excess  of  the  like  shipments  during  the  corres- 
ponding months  in  1886,  the  inference  that  the  falling  off  in 
shipments  of  corn  and  oats  is  due  to  the  rates  is  scarcely 
warranted,  and  a  doubtful  inference,  without  evidence  of  a 
more  positive  character,  is  not  sufficient  to  justify  a  finding 
of  prejudice  to  Boston  in  comparison  with  New  York  justly 
attributable  to  the  rates.  This  testimony,  therefore,  does  not 
establish  the  unreasonableness  of  the  rates  to  Boston, 

The  refusal  of  the  Boston  and  Maine  railroad  to  join  in 
shipments  from  Boston  to  those  places  on  the  basis  of  the 
Boston  rate  makes  necessary  an  additional  local  charge  over 
that  road,  and  the  grain  carried  to  those  towns  by  water 
from  Now  York  is  presumably  grain  borne  at  low  rates  over 
the  Erie  canal,  for  which  the  rail  carriers  are  in  no  way  re- 
sponsible. 

The  average  earnings  of  the  line  of  the  defendant  carriers 
per  ton  per  mile  Erom  Chicago  to  Boston  for  merchandise  of 
the  sixth  class,  at  the  Boston  local  rate  <>f  :;<>  oents  per  hun- 
dred weight,  is  5j  mills.  This  is  as  low  as  the  rate  of  any 
other  im!  carrier  between  the  same  points  and  as  low  as  has 
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ever  been  charged  in  the  absence  of  rate  wars.  The  average 
per  ton  per  mile  earnings  of  the  line  of  the  Lake  Shore  and 
New  York  Central  roads  for  the  same  class  of  merchandise 
from  Chicago  to  New  York  at  the  rate  of  25  cents  per  hun- 
dred weight  is  5  48-1000  mills,  being  the  difference  of  about 
6-10  of  a  mill.  In  view  of  the  difference  in  the  circumstances 
and  conditions  of  the  traffic  to  the  two  cities,  this  discrepancy 
does  not  appear  to  be  unreasonable  or  unjust. 

The  point  is  made  that  the  differences  in  the  New  York 
and  Boston  rates  are  fixed  sums — usually  called  arbitraries — - 
of  10  cejits  per  hundred  weight  for  the  first  two  classes,  and  5 
cents  per  hundred  weight  for  the  four  other  classes,  and  that 
these  are  not  founded  on  an  exact  mathematical  basis  and  do 
not  change  in  amount  if  rates  rise  or  fall.  It  is  not  perceived 
that  there  is  any  importance  in  this  circumstance.  The  term 
"  arbitrary  "  applied  to  rates  in  railroad  phraseology  implies 
no  alarming  significance.  It  is  used  to  designate  some  rate 
not  founded  on  a  combination  of  other  rates  or  upon  a  per- 
centage theory  of  some  general  rate.  It  may  be  and  fre- 
quently is  lower  than  a  rate  established  on  a  different  basis. 
It  is  quite  as  likely,  therefore,  to  indicate  a  favorable  as  an 
unfavorable  rate.  Mathematical  precision  in  the  adjustment 
of  rates  is  not  always  attainable  nor  necessary,  and  if  the 
differences  are  not  in  fact  unreasonable  it  cannot  be  material 
whether  they  are  arrived  at  by  one  mode  or  another,  and 
while  the  custom  of  arbitraries  or  fixed  differences  may  not 
be  an  ideal  method  it  is  simpler  than  fluctuating  percent- 
ages, and  so  long  as  it  is  fair  and  equitable  it  is  amenable  to 
no  valid  objection.  The  differences  between  New  York  and 
other  competing  cities  are  also  fixed  sums  or  arbitraries  ;  at 
Philadelphia  and  Montreal  two  cents  per  hundred  weight 
lower  on  all  classes,  and  at  Baltimore  three  cents  per  hun- 
dred weight  lower  on  all  classes.  The  fact  of  a  fixed  differ- 
ence in  rates  to  the  seaboard  cities  is  not  peculiar,  therefore, 
to  New  York  and  Boston. 

The  existence  of  two  depots  for  the  Boston  and  Albany 
road  at  its  eastern  terminus,  one  for  Boston  local  business 
and  the  other  for  export  business  at  East  Boston,  with  a 
haul  six  miles  longer  than  to  the   local  depot,  is  not  entitled 
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to  prominence  upon  the  questions  under  consideration.  Both 
are  for  tlie  same  road  and  for  the  same  city,  and  for  the  bet- 
ter accommodation  of  the  business  for  which  they  are  de- 
signed, like  the  three  or  four  depots  of  the  New  York  Cen- 
tral road  at  New  York  city,  some  of  which  are  nearly  as  far 
apart  as  those  at  Boston.  As  the  East  Boston  depot  is 
reached  by  a  branch  from  the  main  stem  of  the  road,  it  may 
be  regarded  in  some  respects  as  a  different  line ;  or,  in  view 
of  the  haul  from  Chicago  and  the  circumstances  of  the  case, 
it  may  with  reason  fall  under  the  maxim  "  de  minimis  -non 
curat  lex"' 

The  existing  rates  from  Chicago  and  other  western  points 
to  the  seaboard  cities  have  not  been  established  capriciously 
nor  reached  by  gentle  and  harmonious  methods.  They  are 
the  result  of  many  years  of  contention  and  struggle,  involv- 
ing ruinous  rate  wars  between  the  different  lines,  and  re- 
peated and  protracted  negotiations,  in  which  concessions 
were  necessary  to  arrive  at  an  adjustment,  finally  culminating 
in  the  creation  of  a  board  or  tribunal  in  which  all  the  lines 
were  represented  for  the  settlement  of  disputes  and  the 
maintenance  of  peace  and  stability.  The  history  of  these 
contentions  and  their  effects  upon  the  roads  and  upon  busi- 
ness is  one  of  the  most  interesting  chapters  in  the  record  of 
railroad  development  in  this. country.  Beginning  with  eager 
rivalry  and  each  line  making  rates  independently  and  always 
with  the  view  of  securing  the  largest  possible  amount  of  busi- 
ness for  itself,  the  differences  to  Baltimore  and  Philadelphia 
against  New  York  were  so  great  that  wars  were  inevitable, 
and  aftermost  serious  losses  had  been  sustained  and  trans- 
portation demoralized,  self-preservation,  as  well  as  the  gen- 
eral public  interests,  required  that  destructive  hostilities 
should  cease  and  agreements  be  brought  about  on  some  basis 
of  common  justice  and  comparative  equity.  After  several 
unsuccessful  experiments  the  present  basis  of  rates  to  the 
B(  aboard  cities  was  established. 

While  by  these  adjustments  the  rate  from  Chicago  to  New 
York  forms  the  lcisis  with  relation  to  which  the  whole  sys- 
i.  in  i.-,  arranged,  thai  rate  is  in  fact  the  one  accepted  by  the 
shortest  line,  which  is  the  line  by  tin-  Pennsylvania  road  and 
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its  connections,  and  the  other  lines  must  conform  to  it  in 
order  to  share  in  the  business.  It  thus  results  that  all  the 
lines  to  New  York  carry  at  the  same  rates ;  and  by  an  exten- 
sion of  the  same  principle  all  lines  to  Boston  carry  at  the 
same  Boston  rates.  The  seaboard  rates  are,  therefore,  all 
parts  of  a  large  and  complicated  system,  and  their  relations 
and  inter-relations  are  such  that  any  material  change  in  one 
rate  invovles  numerous  other  changes.  It  was  stated  in  the 
testimony  that  a  reduction  of  the  east-bound  Boston  local 
rate  to  the  level  of  the  New  York  tariff  would  require  corres- 
ponding changes  at  several  thousand  other  points  in  New 
England  and  at  the  west,  and  that  the  New  England  towns 
not  on  the  direct  line  of  the  Boston  and  Albany  road,  but 
reached  by  its  connections  and  now  sharing  the  Boston  rates, 
might  lose  their  present  advantages.  The  necessity  for  • 
other  changes  in  respect  to  related  rates  is  not  in  itself  an 
adequate  reason  for  declining  to  correct  any  specific  rate  if 
it  is  in  fact  wrong,  but  when  other  changes  would  follow 
which  might  be  injurious  to  other  localities  they  are  proper 
to  be  considered  with  reference  to  the  general  effect  that 
might  be  produced  by  the  proposed  change,  especially  when 
a  reasonable  doubt  of  its  propriety  exists. 

In  1882,  when  substantially  the  present  differences  in  rates 
to  the  several  Atlantic  ports  we^re  in  force  and  shortly  after  a 
tierce  war  had  existed,  a  disinterested  commission  of  three 
gentlemen  was  chosen  by  the  different  roads  to  consider  and 
arbitrate  the  differential  rates  to  the  principal  seaboard 
points.  After  taking  much  testimony  and  giving  ample  con- 
sideration to  the  subject  the  commission  made  an  elaborate 
report,  discussing  at  length  the  different  principles  urged  as 
foundations  for  the  differentials,  viz.,  distance  or  mileage, 
cost  of  service,  and  competition,  concluding  that  competition 
must  be  regarded  as  the  only  practicable  principle  on  which 
the  differences  could  be  fairly  adjusted,  and  that  no  reason 
appeared  for  changing  the  differences  then  existing. 

It  is  proper  to  say  that  Boston  was  not  represented  upon 
the  hearings  before  that  commission,  and  the  Boston  differen- 
tials were  not,  therefore,  directly  involved,  although  the  princi- 
ples discussed  applied  equally  to  Boston  with  the  other  points. 
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The  preceding  discussion  has  been  chiefly  limited  to  the  re- 
lation of  the  carriers  to  the  transportation  in  question.  The 
complaint  is  against  the  carriers  and  they  only  have  appear- 
ed. The  business  interests  of  New  York  have  not  been 
heard ;  but  a  question  of  this  nature  has  broader  aspects 
than  the  interests  and  duties  of  the  railroad  carriers.  The 
business  interests  of  the  city  of  New  York  are  entitled  to  fair 
consideration  and  those  interests  should  not  be  disregarded 
in  passing  upon  transportation  questions  in  which  that  city 
has  large  concern. 

The  geographical  situation  of  New  York,  its  unrivalled  har- 
bor, with  many  miles  of  available  water  front  and  wharves, 
its  vast  concentration  and  variety  of  business,  its  greatly  su- 
perior ocean  service,  its  location  as  the  terminus  of  water 
transportation  from  the  west  and  of  many  great  competing 
railroad  lines,  its  capacity  for  storage  and  its  terminal  facili- 
ties, its  acknowledged  commercial  pre-eminence  give  un- 
doubted advantages  to  that  city,  partly  natural  and  partly 
the  result  of  enterprise  and  State  expenditure,  to  which  it  is 
justly  and  equitably  entitled  and  which  it  would  be  an  inde- 
fensible wrong  to  attempt  to  take  away  or  neutralize. 

No  invidious  comparison  with  any  other  city  is  intended, 
but  undeniable  facts  cannot  be  ignored  when  a  question  of 
rights  between  competing  localities  is  under  consideration. 

In  view  of  the  relative  situation,  competing  transportation 
facilities,  and  natural  and  commercial  advantages  of  the  two 
cities  it  would  seem  unnatural  and  repugnant  to  equity  that 
the  carriers  delivering  property  to  them,  respectively,  should 
be  compelled  to  make  to  both  an  equality  of  rates. 

The  conclusion  of  the  Commission  is  that  the  petitioners 
have  not,  upon  any  legitimate  grounds  of  rate-makimg, 
maintained  their  application  for  equality  of  rates  with  New 
York  for  east-bound  local  shipments  to  Boston,  and  that  the 
existing  rates,  of  which  complaint  is  made,  have  not  been 
shown  to  be  unjust  or  unreasonable  in  themselves  or  rela- 
tively, Mini  the  petitioners  have  not  shown  unjust  discrimina- 
tion against    Boston  and  in  favor  of  New  York  by  reason  of 

those  rates. 

The  several  complaints  must,  therefore,  be  dismissed. 
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Walker  and  Morrison,  Commissioners: 

Agreeing  in  general  with  the  foregoing  opinion  and  con- 
curring in  the  result,  we  are  unwilling  to  be  considered  as 
assenting  to  the  views  above  expressed  in  respect  to  the  use 
of  an  "  arbitrary  "  in  fixing  the  Boston  rate. 

It  appears  from  the  agreed  statement  of  facts  that  "  the 
extra  charge  of  10  cents  per  hundred  pounds  in  the  case  of 
the  first  two  classes,  and  of  5  cents  per  hundred  in  the  other 
classes  of  merchandise  for  transportation  from  Chicago  to 
Boston  over  the  charges  for  the  transportation  of  the  same 
merchandise  from  Chicago  to  New  York  is  an  extra  fixed 
charge  or  '  arbitrary '  which  has  for  many  years  been  added 
to  the  New  York  rate  in  fixing  the  Boston  rate  without  refer- 
ence to  what  the  rate  to  New  York  might  be ;  so  that,  for  il- 
lustration, when  in  past  times  the  through  rate  for  the  trans- 
portation of  flour  and  grain  from  Chicago  to  New  York  was 
50  cents,  and  again,  when  it  was  only  15  cents,  the  through 
rate  to  Boston  for  the  same  class  of  goods  at  the  same  time 
was  in  each  case  just  5  cents  more — i.  e.,  55  cents  and  20 
cents,  respectively." 

An  arbitrary  of  5  cents  per  hundred  is  10  per  cent,  of  a  50- 
cent  rate  and  20  per  cent,  of  a  25-cent  rate.  The  same  proof 
which  might  show  that  this  arbitrary  was  just  when  the  New 
Yrork  sixth-class  rate  was  50  cents  would  demonstrate  that 
it  is  unjust  now.  No  facts  have  been  shown  which  would 
justify  a  doubled  disparity  at  one  time  as  compared  with 
another. 

It  further  appears  that  the  Chicago  arbitraries  of  10  cents 
on  the  two  upper  classes  and  5  cents  upon  the  remainder  are 
enforced  on  business  consigned  to  Boston  from  all  points 
west  of  Buffalo,  while  at  Buffalo  the  amount  of  the  addition 
is  summarily  reduced  one-half. 

The  propriety  of  somewhat  higher  rates  from  the  west  to 
Boston  than  to  New  York  cannot  properly  be  questioned, 
but  the  method  pursued  by  the  carriers  in  ascertaining  the 
amount  of  difference  is  crude  and  unsatisfactory.  The  re- 
sult is  well  named  an  "  arbitrary." 

The  difference  originally  established  seems  to  have  been, 
at  the  time,  an  advance  of  about  10  per  cent,  in  the  rates  to 
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Boston  over  the  rates  to  New  York,  both  from  Chicago  and 
from  Buffalo.  The  facts  fairly  warranted  a  difference  repre- 
sented by  that  relative  proportion,  and  it  is  hard  to  find  sub- 
stantial reasons  for  any  greater  distinction  than  that.  No 
subsequent  events  have  occurred  which  are  claimed  to  have 
changed  the  situation  to  the  prejudice  of  Boston.  The 
proofs,  however,  fail  to  show  the  precise  class  rates  which 
were  in  force  at  the  time  when  the  arbitrary  was  adopted. 

An  attempt  was  then  made  to  ascertain  a  just  measure  of 
disparity  from  natural  or  other  causes,  and  to  apply  the 
same  to  rates  which  were  expected  to  fluctuate  in  the  future. 
A  percentage  basis  would  have  been  and  would  now  be  a 
much  more  satisfactory  and  trustworthy  method  than  the 
one  which  was  adopted.  Such  a  basis  is  easy  of  calculation  ; 
it  could  be  applied  without  difficulty  and  with  apparent 
justice  at  Chicago  and  all  other  trunk-line  western  points, 
from  which  the  rate  to  New  York  is  now  a  stated  percentage 
of  the  rate  from  Chicago  to  New  York ;  and  it  would  in  great 
measure  efface  the  elements  of  injustice  which  the  complain- 
ants perceive  in  the  workings  of  the  present  system. 
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Heard  December  8,  iss;      Decided  February  15,  1868. 

l.  By  the classlfloation  of  the  Southern  Railway  and  Steamship  Association 
adopted  bj  the  Bast  Tennosseo,  Virginia  a  Georgia  Hallway  Company 
on  shipments  of  Pearline  and  oommon  soap  from  New  STork  to  Atlanta, 
c.i  .  Pearline  Is  In  fourth-class  trolghl  with  a  rate  of  78  oents  per  hun- 
dred  pounds,  while  common  soap  Is  in  sixth-Clans  freight  with  a  olasi 
fate  of  W  oents  per  hundred  pounds,  but  a ''spiolal  rata  I  flven  com 
moii  soap  «»i  thirty  three  cents  per  hundred  pounds^ 

Hold  i-  Thai  Pearline  being  competitive  with  common  soap,  the  relative 
difference  betwoon  the  class  rate  of  Poarline,  and  thJ  '  spooialrato" 
on  oommon  soap  Is  io<>  great,  and  thai  Pearline  must  be  placed  In  fifth- 
class  freighl  on  shipments  from  New  York  to  Atlanta  bj  the  defendant 
company,  with  a  rate  of  sixty  oents  per  hundred  pounds,  and  alio  in  tho 
fifth  ola  In  the  classification  of  the  Southern  Railway  and  Steamship 
1  Boolation,  .'ind,  furthor,  that  the  relative  difference  in  the  (titos  on 
Pearline  and  common  Boap  i"  suoh  shipments  must  not  exi  i  ed  tho  dif 
Cerence  or  Bixty  cents  per  hundred  pounds  on  Pearline  and  thirty  three 
oents  on  soap. 

?.  II rid  further,  thai  on  shipments  of  Pearline  and  oommon  soap,  all  rail,  in 
the  territory  to  which  the  classifications  of  the  Southern  Railway  and 
Steamship  /VHwodatlon  applloH,  the  following  rates  of  this  Association 
I  ixi  maintained  bj  the  defendanl  oompany,  oam< 

in  i;  1(10  P  HINDS.  SOAP  POWDER  OOMMON  BOAft 

inn  miles.  88  oents,  80  oents. 

600     "  48     "  88     " 

;;.  R  eld,  that  the  discrimination  made  i>\  the  "speolal  rate"  of  the  South 
em  Railway  and  Steamship  Association  between  Pearline  and  oommon 
soap,  to  the  extent  now  existing  on  the  shipments  to  which  It  refers,  i« 
unjust  and  must  be  discontinued,  and  while  common  soap  La  In  its  sixth 
olass,  Pearline*  must  i"-  placed  In  Its  fifth  class* 

II  a  statement  of  tfie  grounds  of  differences  in  the  olasslfioation  of  artlolos 
of  freight  by  railroad  companies  and  a  disoussion  <>r  these,  by  whloh  the 
oonoluslons  <>r  the  Commission  are  reached,  in  the  olassifloation  <>f 
Pearline  when  transported  nil  raJl  <>n  the  <>no  hand,  or  on  the  other, 
partly  by  water  and  partly  by  rail,  as  compared  with  the  transportation 
of  common  soap  by  either  mode. 

jr.  l\(I<j(ir  Rogers  and  Fred-  k,  Tttak€fi  counsel  for  petition 
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WilUam  M.  Baxter,  E%q*}  counsel  for  defendant. 
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REPORT   AND    OPINION  OF  THE  INTERSTATE  COMMERCE  COMMISSION. 

Bragg,  Commissioner  : 

The  complaint  in  this  proceeding  involves  the  justice  and 
reasonableness  of  the  freight  rate  classification  made  by  the 
East  Tennessee,  Virginia  and  Georgia  Railway  Company 
upon  a  certain  powder  manufactured  by  the  plaintiffs,  com- 
monly known  as  "  Pearline." 

It  is  claimed  in  the  complaint  that  this  article  is  ruled  to 
come  under  the  head  of  "  powders  and  washing  compounds, 
etc.,"  in  the  classification  of  freight  of  this  railway  company 
to  all  points  and  cities  from  which  the  classification  of  freight 
as  made  the  Southern  Railway  and  Steamship  Association  is 
held  to  apply,  and  that  it  is  rated  by  this  company  as  "  soap 
powder "  in  the  classification  of  freight  to  all  other  points 
reached  by  the  line  of  that  railway,  but  which  are  not  situ- 
ated within  the  territory  in  which  the  classification  of  the 
Southern  Railway  and  Steamship  Association  is  held  to  ap- 
ply. An  example  stated  in  the  complaint  is,  to  Knoxville, 
Tenn.,  Atlanta,  Ga.,  Chattanooga,  Tenn.,  as  being  points  to 
which  the  Southern  Railway  and  Steamship  Association's 
classifications  apply ;  and  to  transmit  to  Missisippi,  points 
such  as  Shreveport,  La.,  Dallas,  Texas,  Little  Rock,  Ark.,  to 
which  the  rate  classification  of  the  Southern  Railway  and 
Steamship  Association  does  not  apply. 

The  complaint  alleges  that  by  putting  this  article  under 
the  rating  "  powders  and  washing  compounds,  etc.,"  this 
company  thereby  charges  a  freight  rate  of  over  100  per  cent, 
(exact,  121.31  per  cent.)  more  than  it  charges  for  a  similar 
article,  so  far  as  freight  purposes  are  concerned,  namely, 
common  soap,  to  the  points  above  named.  To  Knoxville, 
Term.,  Atlanta,  Ga.,  and  Chattanooga,  Tenn.,  the  averment  of 
the  complaint  is  that  the  rate  is  73  cents  per  hundred  pounds, 
while  that  on  common  soap  is  33  cents  per  hundred  pounds. 
The  complaint  claims  that  this  article  should  be  granted  the 
same  freight  rate  as  common  soap  upon  the  following  stated 
grounds,  namely  :  "  It  is  not  an  article  of  different  character, 
only  differing  in  being  in  powder  form.  It  is  of  similar  bulk, 
packed  in  ooxes  similar  to  soap.  It  is  no  more  liable  to  dam- 
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age  or  injury  and  no  more  trouble  to  handle  or  forward.  It  is 
used  for  the  very  same  purpose  in  the  laundry  and  for  house 
cleaning,  not  in  connection  with  soap,  but  in  place  of  soap, 
and  so  competitive  with  soap  ;  that,  being  competitive  with 
common  soap,  it  must  be  and  is  sold  at  a  price  that  will  ad- 
mit of  its  use,  and  soap  powders  approximate  very  closely  in 
the  average  price  to  that  of  common  soaps  of  the  same  char- 
acter. The  same  freight  rate  as  that  given  common  soap  is 
granted  our  goods — (i.  e.,  Pearline)  by  every  railroad  and 
their  connections,  so  far  as  we  have  any  knowledge,  and  our 
knowledge  extends  to  every  part  of  our  country,  excepting 
only  those  that  adhere  to  the  tariff  of  the  Southern  Railway 
and  Steamship  Association  in  their  own  prescribed  territory. 
The  East  Tennessee,  Virginia  and  Georgia  railway  itself  and 
others  freely  grant  us  the  same  freight  rate  as  common  soap 
to  all  points  outside  of  the  territory  put  under  the  classifica- 
tion of  the  Southern  Eailway  and  Steamship  Association — 
for  instance,  under  the  head  of  soap,  to  the  points  named 
above,  namely,  Shreveport,  La.,  Dallas,  Texas,  Little  Rock, 
Ark.,  and  Fort  Smith,  Ark."  The  complaint  claims  that 
this  is  an  unjust  and  undue  discrimination,  under  the  guise 
of  a  different  classification,  and  forbidden  by  the  Act  to  Reg- 
ulate Commerce. 

The  answer  of  the  defendant  railway  company  to  this  com- 
plaint states  that  common  soap  is  classed  by  it  as  sixth  class, 
and  is  worth  on  an  average  about  5  cents  a  pound.  It  avers 
that  "  soap  powders  and  washing  compounds,"  which  cover 
plaintiffs'  article,  are  classed  as  fourth  class  in  the  tariffs  of 
the  East  Tennessee,  Virginia  and  Georgia  Railway  Company, 
and  that  in  value  petitioners'  article  is  worth  from  13  to  15 
cents  per  pound.  It  denies  that  the  rates  charged  upon 
Pearline  are  unreasonable  or  unjust  or  that  there  is  any  un- 
just discrimination  involved  in  them.  It  avers  that  there  are 
many  good  and  sufficient  reasons,  which  will  be  shown  by 
the  evidence  on  the  hearing,  that  justifies  the  rates  charged, 
and  it  denies  all  the  other  allegations  in  the  complaint. 

From  the  evidence  before  us  we  find  the  material  facts  in 
this  proceeding  to  be  as  hereinafter  stated.  Pearline  is  a 
cleansing  compound  used  for  the  same  purposes  as  common 
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goap.  The  leading  products  that  are  used  in  its  manufacture 
are  cotton-seed  oil  or  other  oils  or  fatty  matter,  soda  caustic, 
and  soda  alkali.  As  prepared  for  use,  it  is  a  powder.  Pearl- 
ine  is  packed  in  small  paper  boxes  made  by  machinery,  with 
open  ends,  and  these  packages  are  then  packed  in  a  wooden 
box,  in  which  manner  it  is  transported  by  railroads.  From 
8  to  10  cents  is  the  wholesale  price  at  which  it  is  sold  in  the 
different  parts  of  the  country.  The  retail  price  is  5  cents  a 
package,  which  contains  5  or  6  ounces.  It  is  the  highest- 
priced  soap  powder  sold,  and  is  in  very  general  use.  There 
are  from  20  to  30  kinds  of  soap  powers  manufactured  in  the 
United  States.  Pearline  is  competitive  with  common  soap 
and  is  used  for  much  the  same  purposes. 

The  wholesale  price  of  common  soap  in  the  different  parts 
of  the  country  is  from  3  to  5  cents  per  pound.  In  case  of  an 
accident  in  being  transported  common  soap  would  have  cer- 
tain advantages  over  Pearline.  Not  being  in  powder  form,  it 
would  not  be  scattered  by  the  crash  of  a  collision,  nor  would 
its  value  be  so  much  impaired  by  becoming  wet  in  the  event 
of  such  accident.  If  common  soap  should  become  wet  by  a 
railroad  accident  this  would  injure  it  but  little.  If  Pearline 
should  become  wet  by  a  railroad  accident  this  would,  to  a 
greater  or  less  extent,  impair  its  value,  and  might  destroy  its 
value  altogether.  It  would  also  be  greatly  injured  by  becom- 
ing damp  from  any  case.  Common  soap  is  also  transported 
in  wooden  boxes. 

By  the  classification  of  the  Southern  Railway  and  Steam- 
ship Association  Pearline  is  classified  in  the  fourth  class,  and 
by  the  same  classification  common  soap  is  classed  as  sixth 
class.  According  to  this  classification,  the  class  rate  from 
New  York  to  Atlanta  would  be  73  cents  per  one  hundred 
pounds  on  Pearline  and  49  cents  per  one  hundred  pounds  on 
common  soap.  There  is  a  special  rate  on  common  soap  to 
Atlanta  of  33  cents  from  New  York,  made  up  as  follows, 
namely  :  The,  schooner  rate  from  New  York  to  Savannah  and 
the  rate  of  tin;  Georgia  ltailroad  Commission  from  Savannah 
to  Atlanta.  This  special  rate  applies  to  certain  other  points 
within  the  territory  covered  by  the  rates  of  the  Southern 
Railway    and   Steamship   Association   besides  Atlanta.     The 
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rate  on  soap  powders  and  Pearline  from  New  York  to  At- 
lanta, Ga.j  is  73  cents  per  hundred  pounds,  and  is  made  up 
as  follows  :  The  schooner  rate  from  New  York  to  Savannah, 
to  which  is  added  the  rate  fixed  by  the  Georgia  Railroad 
Commission  from  Savannah  to  Atlanta.  The  all-rail  rate 
from  New  York  to  Atlanta,  by  way,  in  part,  of  the  East  Ten- 
nessee, Virginia  and  Georgia  Railway,  is  also  73  cents  per 
hundred  pounds  on  soap  powders  and  Pearline,  and  is  made 
to  meet  the  water  and  rail  class  rate  by  way  of  Savannah. 

The  railroad  commissions  of  Georgia  and  Alabama  each 
places  Pearline  in  the  fourth  class  and  common  soap  in  the 
sixth  class,  as  fixed  by  the  Southern  Railway  and  Steamship 
Association. 

During  the  last  five  or  six  years  the  subject  of  the  relative 
rates  on  Pearline  and  soap  powders  on  the  one  hand  and 
common  soap  on  the  other  has  frequently  been  before  the 
rate  committee  of  the  Southern  Railway  and  Steamship  As- 
sociation, and  on  account  of  the  greater  liability  of  soap 
powders  and  Pearline  to  injury  and  destruction  as  compared 
with  common  soap  in  case  *of  accident,  as  well  as  on  account 
of  their  greater  pecuniary  value  over  common  soap,  this  rate 
committee  has  uniformly  adhered  to  placing  Pearline  in 
their  fourth  class  and  soap  in  their  sixth  class.  By  the  clas- 
sification of  the  Southern  Railway  and  Steamship  Associa- 
rion  castile  and  fancy  soap  are  second  class. 

The  East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany proper  extends  from  Briston,  Tenn.,  to  Brunswick,  Ga, 
Through  purchased  and  leased  lines  it  also  extends  to  Merid- 
ian, Miss.,  and  to  Memphis,  Tenn.  The  trunk  line  classifi- 
cation applies  to  Memphis,  Tenn.,  and  Little  Rock,  Ark.;  the 
Texas  classification  applies  to  Dallas,  Texas,  and  Shreveport, 
La.;  but  no  rates  appear  to  have  been  issued  under  tho 
Texas  classification  for  Fort  Smith,  Ark.,  nor  do  shipments 
to  that  point  seem  to  be  covered  by  the  trunk  line  classifica- 
tion, and  they  are  doubtless  made  up  by  a  combination  of 
the  trunk  line  classification  and  a  local  state  classification 
from  Little  Rock  to  Fort  Smith. 

A  comparison  of  the  various  rates  and  classifications  fixed 
upon  Pearline  and  common  soap  by  the  trunk  line  classifica- 
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tion,  the  Texas  classification,  and  the  Southern  Railway  and 
Steamship  Association's  classification  is  alleged  in  the  com- 
plaint and  attempted  to  be  made  in  the  evidence  of  the  wit- 
nesses examined  before  us  ;  but  there  were  and  are  so  many 
difficulties  inherent,  arising  from  the  difference  in  classes  in 
these  several  classifications,  that  this  attempt  was  productive 
of  no  very  satisfactory  results.  Each  side  relied  upon  these 
classifications  and  rates  to  sustain  them  in  the  positions  they 
assumed,  knowing,  as  they  did,  that  these  classifications  and 
rates  are  on  file  before  us,  and  are  matters  that  we  would  ex- 
amine ourselves  to  the  extent  they  could  properly  be  con- 
sidered as  evidence.  We  have  examined  these  various  clas- 
sifications on  file  with  us,  so  far  as  they  pertain  to  the  sub- 
ject of  this  controversy,  for  the  purposes  of  comparison,  and 
l!,s  bearing  upon  the  merits  of  this  controversy. 

By  the  trunk  line  classification  soap  powder  and  common 
soap  are  each  embraced  in  the  fourth  class.  The  rates  on 
these  articles  from  New  York  are  as  follows  : 

SOAP  POWDER  AND  COMMON  SOAP  PER  100  POUNDS. 

L.    O.    L.  O.    L. 

To  Memphis  via  Louisville 50  cents.  44  cents. 

Little  Rock  via  St.  Louis 75     "  CO      " 

Fort  Smith     "        "         90     "  70      " 

The  rates  on  soap  powder  and  articles  of  the  same  class 
under  the  Trunk  Line  Association's  classification  are  as  fol- 
lows per  100  pounds  : 

L.    O.    L.  O.    L. 

For  100  miles 16  cents.  15  cents. 

500     "     25      "  21      " 

COO      "     27     "  23     " 

The  rates  and  classification  via  the  Sunset  route  (Southern 
Pacific)  are  aa  follows  : 

From  New  York  to  Little  Bock,  to  which  the  trunk  line 
classification  applies,  the  same  as  that  classification,  viz., per 

lOO  pounds — 

•  tommon  .soup  and  Boap  powder,  rata  L.  c.  L 60  cents, 

('    1, 45     » 
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To  Dallas,  Tex.,  and  Shreveport,  La.,  the  Texas  classifica- 
tion applies,  viz.,  by  which  Pearline,  common  soap,  and  soap 
powder  are  shown  to  be  in  the  same  class,  viz:  L.  C.  L.,  4th, 
C   L.  A.,  and  the  rates  from  New  York  are  per  100  ponnds : 

To  Shreveport,  L.  C.  L 70  cents. 

C.  L 04      " 

Dallas,  L.  C.  L 102      " 

»       C.  L 93      " 

The  rates  for  distances  of  100  and  500  miles  in  the  terri- 
tory to  which  the  Texas  classification  applies  are  for  com- 
mon soap  and  Pearline  per  100  pounds : 

100  miles,  L.  C.  L 47  cents. 

C.  L 4G      " 

500      "      L.  C.  L 69      " 

C,  L 62      " 

The  rates  for  distances  of  100  miles  and  500  miles,  in  the 
territory  to  which  the  Southern  Railway  and  Steamship  As- 
sociation's classification  applies,  in  any  quantity,  are  as  fol- 
lows : 

80AP  POWDER.  COMMON  SOAP. 

100  miles 32  cents.  20  cents. 

500     "     49      "  38      " 

A  computation  of  the  number  of  articles  and  number  of 
classifications  of  articles  as  found  in  the  different  classes, 
and  then  the  number  of  classes  in  each  of  the  different  sys- 
tems, shows  the  following  results : 

NUMBER    OF  NUMBER  OF  NUMBER   OF 

CLASSIFICATION.  ARTICLES.  CLASSIFICATIONS.  CLASSES. 

Trunk  Line 1,614  4,354  6 

So.  R'y  &  S.  S.  Ass'n 874  1,602  13 

Texas 891  1,591  9 

The  methods  by  which  the  results  stated  in  the  table  last 
above  mentioned  is  arrived  at  is  as  follows  :  By  counting  the 
different  articles  mentioned  and  then  to  count  the  different 
classifications  of  such  articles  ;  for  example,  acids  are  classed 
in  nine  different  ways,  according  to  how  shipped.  In  the 
count  of  articles  acid  is  counted  as  one  article,  and  in  the 
number  of  classifications  as  nine. 
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No  complaint  has  ever  been  made  by  any  other  manufac- 
turer of  soap  powders  and  washing  compounds  against  the 
classification  or  rates  of  the  Southern  Railway  and  Steam- 
ship Association,  as  the  evidence  adduced  on  the  part  of  the 
railway  company  in  this  case  shows,  except  the  manufactur- 
ers of  Pearline,  and  this  has  been  true  for  the  last  thirteen 
years.  No  evidence  was  offered  of  any  instance  in  which 
any  company  which  has  adopted  the  classifications  and  rates 
of  the  Southern  Railway  and  Steamship  Association  has 
ever  sustained  any  loss  on  account  of  Pearline  or  soap  pow- 
ders by  accident   collision,  or  otherwise. 

Upon  this  state  of  facts  we  perform  the  duty  of  stating  our 
conclusions. 

The  method  of  classification,  which  consists  of  grouping  a 
large  number  of  articles  into  each  of  several  different  classes 
with  different  rates  for  the  transportation  of  each  class,  has 
long  existed  in  the  operation  of  railroads.  In  making  up  a 
class  by  this  method  articles  of  the  same  kind  are  usually 
grouped  together  in  the  same  class  as  far  as  this  can  be  done ; 
but  as  the  articles  in  each  class  are  so  very  numerous  there 
is  a  very  great  diversity  of  such  articles,  and  it  results  that 
there  are  generally  but  few  things  of  the  same  kind  that  can 
be  placed  in  one  class.  This  is  unavoidable,  because  the  ar- 
ticles are  so  numerous  while  the  classes  are  but  few.  All 
articles  embraced  in  a  class  are  usually  charged  the  rate  of 
that  class,  whatever  it  may  be.  To  carrier  and  shipper  alike 
it  indicates  the  amount  of  the  rate  charged. 

One  of  the  many  embarrassments  connected  with  the  trans- 
portation of  freight  by  railroads  consists  in  the  fact  that 
there  is  such  a  lack  of  uniformity  in  the  classifications  of 
freight  found  in  the  different  portions  of  the  country.  The 
three  associations  mentioned  in  evidence  in  this  case  are  not 
all  that  there  are  of  this  description  in  the  United  States  ; 
yet  each  of  them  1ms  different  classifications,  and,  having 
different  classifications,  in  this  way  charge  different  rates  for 
what  in  many  cases  is  a  substantially  similar  service  The 
Trunk  Line  Association,  for  instance,  with  1,014  articles  and 
4,. '>.">'!  classifications,  has  all  these  grouped  into  six  different 
■  classes.    The  Texas  Association,  with  81)1  different  articles, 
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classified  under  1,591  different  names,  has  all  these  grouped 
into  nine  different  classes.  The  Southern  Bailway  and 
Steamship  Association,  with  874  articles  and  1,602  classifica- 
tions of  these  articles,  has  them  all  grouped  into  thirteen  dif- 
ferent classes. 

This  mode  of  making  rate  by  classification  is  intended  to 
be  for  the  convenience  of  the  railway  company  and  also  for 
the  accommodation  of  the  shippers,  and  long  experience  has 
shown  that  it  is  the  best  and  most  practical  way  yet  devised 
for  dealing  with  the  subject.  To  demonstrate  that  there  are 
occasional  inequalities  of  rate  upon  some  of  the  articles  thus 
grouped  together  in  one  class  as  compared  with  others  in 
that  class  is  not  to  prove  that  the  whole  system  is  wrong,  but 
simply  that  there  is  or  may  be  some  slight  or  occasional  dif- 
ference in  the  rates  charged  upon  some  one  article  in  propor- 
tion to  its  value,  bulk,  or  weight,  when  compared  with  anoth- 
er, that  inflicts  no  substantial  wrong  upon  any  one,  and  is 
one  of  the  mere  incidents  of  the  service  by  this  method  of 
transportation.  To  show  that  some  one  article  of  freight  in 
a  class  is  charged  a  much  higher  or  lower  relative  rate  than 
it  ought  to  be  charged  when  compared  with  another  in  that  or 
some  other  class  may,  under  all  the  circumstances,  establish 
the  result  that  a  mistake  has  been  made  in  its  classification 
that  amounts  to  an  unjust  discrimination. 

In  grouping  articles  together  in  a  class  for  the  purpose  of 
fixing  rates  upon  these  articles  several  considerations  are 
usually  deemed  by  the  carrier  of  a  very  controlling  nature. 
Among  these  may  be  mentioned  bulk  and  space  occupied, 
value,  hazardous  and  extra  hazardous  freight,  liability  to 
waste  or  injury  in  transit,  weight,  or  the  like.  Upon  such 
articles  as  dynamite,  nitro-glycerine,  gunpowder,  and  all 
other  explosives  a  higher  rate  is  charged  than  upon  other 
articles  of  similar  value,  weight,  and  size  that  are  not  explo- 
sives, on  account  of  the  risk  connected  with  their  transporta- 
tion, arising  particularly  in  the  event  of  serious  accident. 
In  one  case  there  is  little,  if  any,  risk  to  the  carrier  that  the 
article  transported  will  be  destroyed  in  case  of  accident,  or 
that,  being  destroyed  itself,  it  will  also  contribute  to  the  de- 
struction of  other  freight ;  while  in  the  other  case  there  is 
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very  great  risk ;  in  case  of  serious  accident,  explosives  will 
not  only  be  destroyed,  but  will  contribute  to  the  destruction 
of  other  larger  quantities  of  freight.  This  is  one  illustration. 
Another  is  that  freight  which  occupies  a  great  deal  of  space 
must  to  some  extent  be  charged  for  that  space ;  or,  if  it 
be  freight  of  very  great  value,  it  is  deemed  that  a  higher  rate 
may  be  charged  upon  it  than  if  it  be  freight  of  very  little 
value,  on  account  of  the  responsibility  connected  with  the 
service  performed  and  the  corresponding  benefit  conferred  to 
the  owner  of  the  freight  by  its  transportation  ;  or,  if  it  be 
freight  that  is  liable  to  waste  or  injury  in  transit,  then  a 
higher  rate  may  be  charged  for  its  transportation  than  upon 
an  article  of  similar  value  not  liable  to  any  waste  or  injury 
in  transit  in  consequence  of  the  risk,  care,  and  responsibility 
assumed  by  the  carrier. 

As  the  freight  rates  of  a  railroad  are  laid  for  the  purpose 
of  obtaining  revenue  from  its  operation,  it  is  but  just  and 
fair  that  they  should  be  so  distributed  upon  the  different  ar- 
ticles transported,  as  far  as  this  can  be  done,  so  as  to  bear 
upon  all  with  relative  equality.  This  being  true,  the  consid- 
erations to  which  we  have  referred  as  influencing  carriers  in 
making  these  rates  are  just  in  themselves,  although  their  ap- 
plication to  different  articles  of  freight  is  frequently,  difficult 
and  must  unavoidably  require  the  exercise  of  great  care  to 
avoid  occasional  unjust  discrimination. 

It  is  upon  these  general  principles  that  defendant  in  this 
case  justifies  the  difference  in  the  classification  and  corres- 
ponding rate  made  between  common  soap  and  "  soap  pow- 
der "  or  "  Pearline."  Its  defense  is  that  because  of  the 
greater  value  of  Pearline  over  common  soap  and  the  greater 
liability  of  Pearline  to  damage  in  case  of  accident,  that, 
therefore,  it  is  justified  in  making  this  difference  in  the  rate. 
We  are  satisfied  from  the  evidence  that  in  case  of  serious  ac- 
cident  while  being  transported,  as  by  collision  of  cars  or  by 
exposure  to  rain.or  water  consentient  upon  such  collision, 
that  in  either  event  Pearline,  being  a  soap  powder,  would  be 
Bubjecl  to  much  greater  damage  and  injury  than  common 
soap.  I1  .  i  i  re  was  a  serious  collision  it  would  be  scattered 
into  a  masfl  of   powder,  and  then   if   it   should  become  wet  it 
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would  be  ruined,  or  if  from  any  cause  it  should  become  damp 
it  would  be  greatly  injured.  This  would  not  be  the  case  with 
common  soap.  It  is  very  true  that  the  evidence  shows  no 
instance  where  this  company  or  any  other  company  has  sus- 
tained any  loss  arising  from  accident  in  the  transportation 
of  Pearline  ;  but  this  does  not  prove  that  there  is  not  such 
greater  risk  in  the  transportation  of  Pearline  over  common 
soap  in  case  of  a  serious  accident.  We  say  serious  accident 
because  it  is  not  every  accident  that  would  necessarily,  or 
even  probably,  cause  this  injury  or  damage  to  Pearline.  A 
considerable  percentage  of  accidents  might  occur  to  a  train 
without  injuring  Pearline  more  than  soap ;  but  serious  acci- 
dent to  the  car  in  which  Pearline  and  soap  were  being  trans- 
ported, resulting  in  the  crushing  of  the  car  and  of  the  arti- 
cles in  the  car,  would  probably  result  in  much  damage  to 
Pearline  without  inflicting  any  such  corresponding  injury  on 
common  soap.  Such  serious  accidents  are  of  course  not 
common  occurrences,  but  nevertheless  they  do  sometimes 
happen  and  are  liable  to  occur.  We  think,  from  the  charac- 
ter of  the  two  articles,  which  were  exhibited  in  evidence  be- 
fore us  and  also  from  other  evidence,  that  there  would  be 
much  greater  risk  in  the  event  of  serious  accident  resulting 
from  the  transportation  of  Pearline  than  common  soap. 

We  find  from  the  evidence  that  Pearline  is  about  twice  the 
market  price  of  common  soap,  and  this  is  a  circumstance  de- 
serving of  consideration.  The  very  great  difference  in  )he 
value  and  also  the  risk  in  case  of  serious  accident  in  the 
transportation  of  Pearline,  as  compared  with  common  soap, 
would  seem  to  indicate  that  there  is  ground  for  a  reasonable 
difference  between  the  freight  rates  on  these  two  articles. 
Whether  the  difference  made  between  them  in  the  classifica- 
tions and  freight  rates  of  the  Southern  Railway  and  Steam- 
ship Association  is  altogether  reasonable  is  another  question. 
We  do  not  find  that  the  evidence  justifies  the  full  difference 
made  between  them  by  the  special  rate  of  the  Southern  Rail- 
way and  Steamship  Association,  although  it  does  in  large 
part.  Pearline  is  shown  by  the  evidence  to  be  an  article 
that  is  competitive  with  common  soap,  and  is  used  for  the 
same  purposes,  and  care  should  therefore  be  exercised  not  to 
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make  the  rate  upon  it  practically  prohibitory  or  greatly 
onerous.  The  evidence  shows  it  to  be  an  article  of  general 
use.  It  seems  to  us  that  a  reasonable  rate  for  Pearliue 
would  be  to  place  it  in  the  fifth  class  of  the  Southern  Eail- 
Avay  and  Steamship  Association,  by  which  it  would  have  to 
pay  a  rate  of  60  cents  per  hundred  pounds  from  New  York 
to  Atlanta,  instead  of  73  cents,  as  it  is  now  required  to  do  by 
being  in  the  fourth  class.  This,  it  appears  to  us,  under  all 
the  circumstances,  would  be  more  relatively  just  and  reason- 
able. Alter  all,  a  classification  is  but  a  means  of  arriving  at 
a  rate.  The  statute  requires  the  rate  to  be  reasonable,  tak- 
ing fairly  into  consideration  every  circumstance,  condition 
and  service  performed  in  its  transportation  and  relatively 
with  other  rates.  The  mere  method  of  arriving  at  what  is  a 
reasonable*rate  is  a  matter  of  far  less  consequence  than  that 
the  rate  itself  should  be  reasonable  and  relatively  just. 

We  have  carefully  considered  the  classifications  and  rates 
of  the  other  associations  in  evidence  for  the  purpose  of  com- 
parison. The  trunk  line  classification  makes  no  difference 
whatever  between  soap  powder  and  common  soap,  and  this 
is  true  of  the  Texas  classification,  the  classification  of  the 
Sunset  route  and  the  Western  classification.  But  while  this 
is  deserving  of  much  consideration,  and  such  it  has  received 
at  our  hands,  yet  it  does  not  satisfy  us,  upon  the  grounds 
above  stated,  as  shown  in  the  evidence  in  this  case,  that 
there  is  not  such  a  difference  between  the  two  that  warrants 
the  rate  we  have  named.  We  have  had  occasion  to  observe 
heretofore,  and  again  repeat,  that  the  conditions  of  trans- 
portation are  in  some  respects  very  different  in  different 
parts  of  the  country.  According  to  the  evidence  this  freight 
reaching  Atlanta  from  the  seaboard  is  transported  from  New 
York  by  far  the  greater  portion  of  the  distance  by  sea, 
and  while  this  is  to  that  extent  a  cheaper  route  from  New 
York  to  Savannah,  or  from  New  York  to  Charleston,  yet  the 
liability  of  a  powder  like   Pearline  to  injury  on  that  part  of 

tin-  route  from  exposure  to  water  or  damp  in  case  of  accident 

might  well  be  greater  than  if  the  transportation  was  by  all 
rail.  Ii<  sides,  there  is  more  of  extra  handling  and  additional 
risk  from    that   cause.     To   cover  tiiat  kind  of  transportation 
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the  classification  and  freight  rates  of  the  Southern  Railway 
and  Steamship  Association  from  New  York  to  Savannah  are 
largely  made.  We  are  obliged  to  know,  and  do  know,  that 
most  of  the  freight  from  New  York  transported  over  the  East 
Tennessee,  Virginia  and  Georgia  railway  comes  by  way  of 
the  ocean  to  Norfolk,  and  is  taken  from  there  south  and  west 
by  rail ;  so  that  as  to  this  the  same  considerations  could  well 
apply  which  we  have  named  in  the  case  of  the  Southern 
Railway  and  Steamship  Association.  This  is  true  also,  of 
transportation  from  New  York  by  the  Sunset  or  Southern 
Pacific  route,  which  is  by  sea  to  New  Orleans.  In  the  trans- 
portation covered  by  these  classifications  there  is  as  to  a  pow- 
der, like  Pearline,  united  in  greater  degree  the  risks  incident 
to  collision,  water  and  dampness,  and  extra  handling  than  if 
the  transportation  was  all  rail.  On  the  other  han^.  the  trans- 
portation of  the  trunk  lines  proper  is  all  rail.  The  transport- 
ation of  the  Western  Association  is  also  all  rail.  These  in- 
volve different  conditions  of  transportation,  and  when  com- 
parison is  attempted  to  be  made  of  these  respective  classifi- 
cations and  rates  these  different  conditions  cannot  be  ignored. 
By  the  trunk  line  classification  the  rate  is  lower  on  soap  and 
Pearline  than  it  is  by  the  classification  of  the  Southern  Kail- 
way  and  Steamship  Association,  while  the  rate  by  the  Texas 
classification  is  considerably  higher  than  either.  These  re- 
sults are  defined  and  explained  by  the  defendant  as  arising 
upon  the  different  circumstances  under  which  the  service  is 
rendered,  being  in  the'  case  of  the  trunk  lines  through  a 
much  more  populous  territory  and  having  a  greater  volume 
of  freight  as  accounting  for  their  cheaper  rates,  and  through 
a  more  sparsely  settled  country  and  having  less  volume  of 
business,  in  the  case  of  the  Southern  Railway  and  Steam- 
ship Association  and  the  Texas  classification,  as  account- 
ing for  their  higher  rates.  Without  now  going  into  an 
extended  examination  of  these  differences  of  conditions 
as  they  exist  in  the  case  of  these  different  associations, 
which  is  unnecessary,  in  the  view  we  take  of  the  case,  we 
recognize  that  there  is  quite  a  sufficient  difference  in  their 
conditions  to  make  any  attempted  comparison  between  ther: 
rates  of  very  little  value  in  this  particular  case  upon  the 
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grounds  we  have  named.  If  the  transportation  from  New 
York  to  Atlanta  was  all  rail,  then  we  should  say  that  the 
relative  difference  between  the  rate  on  Pearline  and  common 
soap  ought  not  to  be  more  than  about  50  per  cent.,  as  we 
have  above  shown  in  the  case  by  the  classifications  of  the 
Southern  Railway  and  Steamship  Association  on  distances 
of  from  1  to  500  miles,  which  evidently  refers  to  shipments 
by  ail  rail,  but  the  extra  risks  and  handling  to  Pearline  of  its 
coming  a  great  portion  of  the  way  by  sea  may,  we  think, 
justify  the  increased  relative  difference  in  rate. 

The  defendant  relies  upon  the  fact  that  it  has  been  sus- 
tained in  its  classifications  as  to  Pearline  and  common  soap 
by  the  honorable  railroad  commissions  of  Georgia  and  Ala- 
bama. We  have  given  a  very  high  and  respectful  considera- 
tion to  thl  action  of  these  honorable  and  respected  tribunals 
when  offered  in  evidence  before  us  ;  but,  as  in  the  case  of 
Reed  and  Evans  against  the  Oregon  Railway  and  Navigation 
Company,  in  manuscript,  where  a  recommendation  of  the 
honorable  railroad  commission  of  Oregon  was  relied  upon  by 
the  petitioners  as  sustaining  their  view  of  the  case,  we  said 
that  we  did  not  know  what  was  the  evidence  before  that 
tribunal  which  induced  it  to  arrive  at  the  result  it  did,  and 
were  constrained  to  be  governed  by  the  evidence  before  us, 
under  the  statute,  in  a  matter  relating  to  Interstate  Com- 
merce. So  also  we  have  to  be  influenced  by  the  same  con- 
siderations in  the  case  now  before  us  ;  besides,  we  feel  satis- 
fied from  the  evidence  before  us  that  the  difference  between 
this  "  special  rate  "  and  the  class  rates  was  not  before  either 
of  those  tribunals.  At  least,  the  evidence  does  not  show  that 
it  was. 

The  defendant  is  not  responsible  for  the  rates  made  at 
Shreveport,  Little  Rock,  and  Fort  Smith  ;  for,  as  we  have  al- 
ready shown,  each  of  these  points  is  beyond  its  terminus, 
and  the  rates  made  there  are  made  by  the  Trunk  Line  Asso- 
ciation, the,  Texas  Association,  and  the  Western  Association. 

The  order  of  the  Commission  is  that  the  defendant  must 
cease  to  charge  a  rate  of  73  cents  per  hundred  pounds  on 

J*. tarline  from  New  York  to  Atlanta,  and  that  said  rate  must 
w>t  exceed  GO  cents  per  hundred  pounds  for  said  service,  and 
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that  the  difference  in  the  rate  upon  Pearline  and  common 
soap  must  not  exceed  the  difference  between  the  relative 
amounts  of  60  cents  per  hundred  pounds  for  Pearline  and  33 
cents  per  hundred  pounds  for  common  soap  when  trans- 
ported over  its  line,  coming  from  New  York  and  going  to  At- 
lanta. As  to  these  articles  when  transported  over  its  line  as 
and  between  other  points  involving  interstate  traffic,  and  at 
points  where  the  classifications  of  the  Southern  Railway  and 
Steamship  Association  apply,  the  relative  differences  between 
the  rates  upon  them  as  above  stated  for  distances  of  from  100 
to  500  miles  by  the  classification  of  the  Southern  Railway 
and  Steamship  Association,  all  rail,  must  be  maintained, 
namely,  per  100  pounds  : 


100  miles. 
500     "     . 


SOAP   POWDER. 

COMM«N    SOAP. 

32  cents. 

20  cents. 

49      " 

38     " 

The  discrimination  made  by  the  "  special  rate  "  of  the 
Southern  Railway  and  Steamship  Association  between  Pearl- 
ine and  common  soap  to  the  extent  herein  indicated  is  unjust 
and  must  be  discontinued ;  and,  while  common  soap  is  in  its 
sixth  class,  Pearline  must  be  placed  in  its  fifth  class. 
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W.  B.  FAKEAE  &  COMPANY :„ Petitioners,  v.  THE  EAST 
TENNESSEE,  VIRGINIA  &  GEOEGIA  RAILWAY 
COMPANY  AND  THE  NOEFOLK  &  WESTERN 
RAILROAD  COMPANY,  Defendants. 

Heard  January  11th,  1888— Decided  February  15th,  1888. 

I.  The  local  rates  from  Dalton  to  Knoxville,  Johnson  City  and  Bristol  on 
lumber  are  not  shown  to  be  unreasonable. 

II.  The  joint  rates  on  lumber  from  Dalton  to  Roanoke  and  Lynchburg  are 
shown  to  be  unreasonable  upon  the  grounds  and  for  the  reasons  sot 
forth  in  the  report  and  opinion  of  the  Commission. 

III.  As  a  rule  in  the  transportation  of  freight  by  railroads  whilo  the  aggre- 
gate charge  is  continually  increasing  the  further  the  freight  is  carried, 
therate,per  ton  per  mile  is  constantly  growing  less  all  the  time,  making 
the  aggregate  charge  less  in  proportion  every  hundred  miles  after  the 
first,  arising  out  of  the  character  and  nature  of  the  service  performed, 
and  the  cost  of  the  service  ;  and  thus  staple  commodities  and  merchan- 
dise are  enabled  to  bear  the  charges  of  this  mode  of  transportation  from 
and  to  the  most  distant  portions  of  the  country. 

The  Act  to  Regulate  Commerce  so  far  from  throwing  hampering  restrictions 
or  obstacles  in  the  way  of  the  operation  of  this  salutary  rule,  gives  it  all 
the  benefit  and  aid  of  its  sanction  and  safeguards  by  providing  that  the 
carrier  shall  be  entitled  to  receive  a  reasonable  compensation  for  tho 
service  performed  upon  open  published  rates,  against  which  no  competi- 
tor can  take  advantage  by  allowing  shippers  secret  rebates  and  draw- 
backs in  order  to  get  the  business. 

IV.  In  the  nature  of  things  joint  rates  on  long  hauls  usually  are,  and  as  a 
rule  should  be,  lower  in  proportion  to  distance  than  local  rates  on  short 
hauls  of  the  same  commodity. 

No  counsel  for  petitioners. 

W.  M.  Baxter,  Esq.,  counsel  for  defendants. 

KErORT  AND  OPINION  OF  THE   INTERSTATE  COMMERCE  COMMISSION. 

I  *>  1 1  ago  ,  Commiss-ioner : 

The  complaint  in  this  proceeding  is  against  the  reason- 
ablenesa  and  justice  of  the  lumber  rates  of  the  East  Tennes- 
see, Virginia  and  Georgia  Railway  Company  from  Dalton,  in 
the  State  of  Georgia,  to  Knoxville,  in  the  Htate  of  Tennessee, 
and  from  Dalton  to  Johnson  City  and  Bristol,  which  last  two 
named  points  are  in  the  State  <>f  Tennessee,  and  from  Dalton 
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to  Roanoke  and  Lynchburg,  which  last  two  named  points  are 
in  the  State  of  Virginia. 

The  complaint  avers  that  petitioners  reside  at  Dalton  and 
are  largely  interested  in  the  lumber  and  building  business, 
and  have  been  for  the  past  twenty  years,  and  are  obliged  to 
ftse  the  East  Tennessee,  Virginia  and  Georgia  railway  and 
the  Norfolk  and  "Western  railroad  to  market  their  products. 
The  complaint  states  that  the  rates  now  charged  by  these 
railroads  for  transporting  the  lumber  of  petitioners  from 
Dalton,  to  Knoxville,  Bristol,  Roanoke,  and  Lynchburg  are 
as  follows: 

To  Knoxville,  7  cents  per  100  pounds. 
To  Bristol,  11  cents  per  100  pounds. 
To  Eoanoke,  22  cents  per  100  pounds. 
To  Lynchburg,  22  cents  per  100  pounds. 

The  complaint  states,  in  effect,  that  prior  to  the  enactment 
of  the  Act  to  Regulate  Commerce,  approved  February  4, 
1887,  these  rates  were  as  follows  from  Dalton : 

To  Knoxville,  6  cents  per  100  pounds. 
To  Johnson  City,  11J  cents  per  100  pounds. 
To  Bristol,  11  cents  per  100  pounds. 
To  Eoanoke,  18  cents  per  100  pounds. 
To  Lynchburg,  18  cents  per  100  pounds. 

The  complaint  alleges  that  the  rates  now  charged  them  on 
lumber,  as  above  set  forth,  are  unreasonable,  excessive  and 
unjust,  and  have  the  effect  of  driving  them  out  of  these  mar- 
kets and  greatly  injuring  their  business. 

The  answer  of  the  East  Tennessee,  Virginia  and  Georgia 
Eailway  Company  to  the  complaint  states  that  prior  to  the 
passage  of  the  Act  to  Regulate  Commerce  its  rates  were  as 
follows : 

From  Dalton,  Georgia,  to  Knoxville,  Tenn.,  per  100  pounds, 
seven  (7)  cents  local,  six  (6)  special. 

From  Dalton,  Ga.,  to  Bristol,  Tenn.,  per  100  pounds,  elev  u 
(11)  cents  local,  ten  (10)  cents  special. 
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From  Dalton,  Ga.,  to  Roanoke,  Va.,  per  100  pounds,  twenty- 
two  (22)  cents. 

From  Dalton,  Ga.,  to  Lynchburg,  Va.,  per  100  pounds, 
seventeen  (17)  cents. 

That  since  the  passage  of  the  Act  to  Regulate  Commerce 
its  rates  have  been  as  follows : 

From  Dalton,  Ga.,  to  Knoxville,  Tenn.,  per  100  pounds, 
seven  (7)  cents. 

From  Dalton,  Ga.,  to  Bristol,  Tenn.,  per  100  pounds,  eleven 
(11)  cents. 

From  Dalton,  Ga.,to  Roanoke,  Va.,  per  100  pounds, 'twenty- 
two  (22)  cents. 

From  Dalton,  Ga.,  to  Lynchburg,  Va.,  per  100  pounds, 
twenty-two  (22)  cents. 

That  both  prior  to  the  enactment  of  the  Act  to  Regulate 
Commerce  and  since  its  enactment  the  rates  from  Dalton, 
Ga.,  to  Roanoke  and  Lynchburg,  Va.,  have  been  joint  rates 
between  the  East  Tennessee,  Virginia  and  Georgia  Railway 
Company  and  the  Norfolk  and  Western  Railroad  Company  ; 
that  the  only  changes  the  respondent  lias  made  in  its  rates 
since  the  enactment  of  the  Act  to  Regulate  Commerce  have 
been  that  it  has  abolished  the  special  rates  that  were  given 
from  Dalton,  Ga.,  to  Knoxville  and  Bristol,  Tenn.,  and  that 
so  far  as  the  joint  rates  between  respondent  and  the  Norfolk 
and  Western  railroad  are  concerned  it  has  placed  Lynch- 
burg, Va.,  upon  the  same  basis  as  Roanoke,  Va.,  the  rate 
now  being  22  cents  per  hundred  pounds  on  lumber  to  each 
of  these  points  from  Palton,  Ga.;  that  as  the  former  joint 
rate  from  Dalton,  Ga.,  to  Lynchburg,  Va.,  was  in  conflict 
with  the  provisions  of  the  Act  to  Regulate  Commerce,  re- 
spondent, in  obedience  to  the  provisions  of  that  law,  together 
with  the  Norfolk  and  Western  railroad,  "increased  the  rate 
from  Dalton,  Ga.,  to  Lynchburg,  Va.,  so  that  it  should  not  be 
less  than  the  rate  from  Dalton,  Ga.,  to  Roanoke,  Va. ;  that 
prior  to  the  enactment  of  the  Act  to  Regulate  Commerce  the 
rate  t"  Lynchburg,  Va.,  was  forced  upon  respondent  and  the 
Norfolk  and  Western  railroad  in  order  fco  allow  its  patrons  to 
compete  in  tin     Lmchburg  market  with  lumber  coming  from 
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other  sections  of  Virginia  and  North  Carolina  ;  and  the  rate 
to  Lynchburg  from  Dalton  was  made  with  a  view  of  develop- 
ing the  lumber  product  along  the  line  of  respondent's  rail- 
road ;  that  the  Act  to  Regulate  Commerce  having  made  any 
such  purpose  unlawful,  respondent,  in  obedience  to  the  pro- 
visions of  the  statute,  withdrew  said  rate  of  seventeen  cents 
per  hundred  pounds  on  lumber  from  Dalton,  Ga.,  to  Lynch- 
burg, Va.;  that  its  own  rates  and  the  joint  rates  between  the 
Norfolk  and  Western  railroad  and  itself  are  reasonable  and 
just,  and  that  petitioners  have  no  just  ground  for  complaint; 
that  none  of  its  rates,  either  separate  or  joint,  are  larger  for 
the  shorter  than  for  the  longer  distance  over  the  same  line, 
the  shorter  being  included  in  the  longer  distance  ;  and  hav- 
ing made  these  statements,  the  respondent  denies  every  other 
material  allegation  in  petitioner's  complaint  which  has  not 
hereinbefore  been  admitted. 

The  answer  of  the  Norfolk  and  Western  Railroad  Com- 
pany states  that  the  freight  rates  from  Dalton,  Ga.,  to  points 
on  and  beyond  the  Norfolk  a»d  Western  railroad  are  by  the 
usage  between  connecting  railroads,  and  especially  by  agree- 
ment between  the  East  Tennessee,  Virginia  and  Georgia  rail- 
way and  the  Norfolk  and  Western  railroad  made,  are  quoted 
and  applied  by  and  under  the  authority  of  the  East  Tennes- 
see, Virginia  and  Georgia  Railway  Company  as  the  initial 
line  at  interest ;  that  a  due  regard  for  the  requirements  of 
and  a  compliance  with  the  Act  to  Regulate  Commerce  neces- 
sitated a  revision  of  rates  from  that  group  of  stations  on  the 
East  Tennessee,  Virginia  and  Georgia  railway  in  the  vicinity 
of  Rome  and  Chattanooga,  of  which  Dalton,  Ga,,  is  one,  im- 
mediately after  the  law  became  operative,  and  in  said  revis- 
ions advances  in  various  total  rates  to  Virginia  points  be- 
came necessary,  among  which  rates  those  on  lumber  were  in- 
cluded ;  that  the  complainant's  allegation  that  rates  on  lum- 
ber from  points  in  North  Carolina  to  Lynchburg  or  Roanoke 
are  lower  than  from  Dalton  is  in  some  cases  true,  but  in  such 
case  the  Norfolk  and  Western  railroad  is  the  acceptor  and 
not  the  maker  of  the  rates,  which  rates  are  in  no  case  greater 
for  the  shorter  than  for  the  longer  haul  over  the  same  line, 
in  the  same  direction,  because  the  business  does  not  origi- 


484  INTERSTATE    COMMERCE   COMMISSION   REPORT. 

• 

nate  on  its  line,  and  it  is  a  fact  that  the  business  coming  from 
North  Carolina  points  moves  over  the  Norfolk  and  Western 
railroad  in  different  directions  from  that  coming  from  Dalton 
and  under  dissimilar  conditions,  and  that  the  competition  of 
markets  to  which  your  complainant  objects  is  a  commercial 
condition  not  within  the  province  of  the  Norfolk  and  West- 
ern railroad  to  judge  of  or  to  remedy,  being  the  delivering 
line  at  interest  in  the  transportation,  and  concerning  itself 
primarily  in  the  matter  of  the  rates  employed  by  either  of 
the  initial  lines  at  interest  to  see  that,  as  the  traffic  is  inter- 
state business,  conformity  is  had  with  the  law,  which  it  re- 
spectfully submits  and  hereby  certifies  to,  is  to  its  knowledge 
and  belief,  fully  done. 

Upon  due  notice  thereof  to  the  respective  parties  this  case 
was  set  down  to  be  heard  by  the  Commission  on  the  lltli 
day  of  January,  1888,  at  its  office,  in  the  city  of  Washington. 
On  that  day  the  defendant  railroad  companies  appeared  be- 
fore the  Commission  by  their  counsel,  William  M.  Baxter, 
Esq.,  of  Knoxville,  and  Augustus  Pope,  Esq.,  general  freight 
agent  of  the  Norfolk  and  Western  Railroad  Company,  but 
the  petitioners  failed  to  appear,  either  by  themselves  or 
counsel,  while  still  insisting  on  their  complaint. 

The  controversy  being  one  relating  to  the  reasonableness 
and  justice  of  the  rates  charged  upon  a  standard  article  of 
freight  of  general  and  necessary  consumption  in  all  parts  of 
the  country  arising  upon  the  face  of  the  tariffs  of  the  defend- 
ant railroad  companies,  after  the  examination  of  these  it  oc- 
d  to  the  Commission  that,  with  the  aid  obtained  from  an 
informal  conference  with  the  counsel  and  general  freight 
agent  then  present,  this  contention  might  at  that  time  be  dis- 
posed of  without  further  delay  and  expense  to  the  parties. 
Accordingly  this  informal  conference  was  then  had,  and  after 
hi  aring  and  considering  all  the  statements,  suggestions,  and 
mi.  nls  of  counsel  and  the  general  freight  agent,  the  Com- 
mission suggested  to  them  that  in  its  opinion  the  rate  upon 
lumber  i<>  Roanoke,  Ya.,  from  Dalton,  (la,.,  over  the  line  of 
the  East  Tennessee,  Virginia  and  Georgia  railway  and  the 

Norfolk    and  Western    railroad    OUght  not  to  exceed  eighteen 

cents  per  hundred  pounds. 
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The  Commission  was  then  requested  by  the  said  counsel 
and  general  freight  agent  to  suspend  any  further  action  and 
announcement  in  this  matter  for  a  period  of  two  weeks,  until 
T.  S.  Davant,  general  freight  agent  of  the  East  Tennessee, 
Virginia  and  Georgia  Kailway  Company,  at  Knoxville,  Tenn., 
could  prepare  and  furnish  to  the  Commission  a  statement  of 
facts  and  figures  in  opposition  to  the  complaint.  A  month 
having  elapsed  without  hearing  from  Mr.  Davant,  the  Com- 
mission deems  it  proper  to  now  dispose  of  this  case  without 
further  delay. 

The  Commission  finds  the  material  facts  involved  in  this 
controversy,  from  the  petition  and  answers  and  the  tariffs 
and  joint  contracts  of  said  railroad  companies  on  file  with 
us,  to  be  in  substance  as  follows  : 

The  East  Tennessee,  Virginia  and  Georgia  Bailway  Com- 
pany embraces  in  its  system  several  valuable  and  important 
railroad  lines  in  the  States  of  Tennessee,  Georgia,  and  Ala- 
bama, with  its  chief  terminal  points  at  Bristol,  Tenn.,  Mem- 
phis, Tenn.,  Meridian,  Miss., .and  Brunswick,  Ga.  Dalton, 
Ga.;  Knoxville,  Johnson  City,  and  Bristol,  each  in  Tennes- 
see, are  situated  upon  its  line.  Roanoke  and  Lynchburg, 
each  in  Virginia,  are  situated  on  the  line  of  the  Norfolk  and 
Western  railroad. 

The  present  local  tariff  rates  of  the  East  Tennessee,  Vir- 
ginia and  Georgia  Bailway  Company  in  force  on  lumber 
from  Dalton  to  Knoxville,  a  distance  of  110  miles,  are  7  cents 
per  hundred  pounds  ;  from  Dalton  to  Johnson  City,  216 
miles,  are  10£  cents  per  hundred  pounds,  and  from  Dalton  to 
Bristol,  241  miles,  are  11  cents  per  hundred  pounds.  From 
Dalton  to  Boanoke,  a  distance  of  391J  miles,  the  joint  rates 
of  the  East  Tennessee,  Virginia  and  Georgia  railway  and  the 
Norfolk  and  Western  railroad  are  22  cents  per  hundred 
pounds,  and  from  Dalton  to  Lynchburg,  445  miles,  the  joint 
rates  are  23  cents  per  hundred  pounds. 

Prior  to  the  enactment  of  the  Act  to  Begulate  Commerce 
the  rates  of  the  East  Tennessee,  Virginia  and  Georgia  Bail- 
way  Company  on  lumber  from  Dalton  to  Knoxville  were  7 
cents  local  and  6  cents  per  hundred  pounds  special,  and  from 
Dalton  to  Bristol  per  hundred  pounds  were  10  cents  special 
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and  11  cents  local.  The  joint  rates  of  the  East  Tennessee, 
Virginia  and  Georgia  Railway  Company  and  the  Norfolk  and 
Western  Railroad  Company  on  lumber  from  Dalton  to  Roan- 
oke were  22  cents  per  hundred  pounds,  and  from  Dalton  to 
Lynchburg  were  17  cents  per  hundred  pounds. 

The  changes  made  in  the  lumber  rates  of  these  two  rail- 
roads since  the  enactment  of  the  Act  to  Regulate  Commerce 
consist  in  abolishing  the  above  special  rates  and  in  increas- 
ing the  rate  from  Da] ton  to  Lynchburg  from  17  cents  to  22 
cents  per  hundred  pounds,  in  order  that  it  might  not  be  less 
for  the  greater  distance,  and  thus  violate  the  statute.  The 
previous  rate  of  17  cents  per  hundred  pounds  on  lumber 
from  Dalton  to  Lynchburg  had  been  given  with  a  view  of  de- 
veloping the  lumber  products  along  the  line  of  the  East 
Tennessee,  Virginia  and  Georgia  railway,  and  was  alsp  forced 
by  the  competition  of  lumber  coming  by  other  lines  of  rail- 
road into  the  Lynchburg  market  from  North  Carolina  and 
Virginia.  Lynchburg  and  even  Roanoke  are  nearer  to  the 
lumber-producing  region  of  North  Carolina  than  is  Dalton. 

The  East  Tennessee,  Virginia  and  Georgia  railway  and  tho 
Norfolk  and  Western  railroad  are  operated  under  joint  con- 
tracts, dated  September  27,  1881,  and  March  16,  1885,  which 
are  on  file  with  us  pursuant  to  law,  and  which  provide  for 
close  running  arrangements  and  joint  rates  over  these  lines. 
Under  these  the  Norfolk  and  Western  railroad  does  not  make 
the  rates  on  lumber  from  Dalton  to  Roanoke  and  Lynchburg, 
but  these  rates  are  made  by  the  East  Tennessee,  Virginia  and 
Georgia  Railway  Company,  and  the  Norfolk  and  Western 
Railroad  Company  only  accepts  its  share  of  the  joint  rate. 

A  careful  examination  and  consideration  of  all  the  matters 
involved  in  this  complaint  have  brought  us  to  the  conclusions 
hereinafter  stated. 

The  rates  now  in  force  on  lumber  from  Dalton  to  Knox- 
ville,  Johnson  City,  and  "Bristol  by  the  East  Tennessee,  Vir- 
ginia and  Georgia  Railroad  Company  arc  each  pates  not 
shown  to  be  unreasonable.  The  joint  rate  on  lumber  from 
Dalton  fco  Roanoke  and  Lynchburg  is  considerablj  out  of 
line  with  Hi''  local  rates  of  the  East  Tennessee,  Virginia  and 
Georgia  Railway  Company  from  Dalton  to  Knoxville,  John- 
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r*on  City  and  Bristol,  in  proportion,  considering  the  length  of 
the  haul  and  the  services  rendered. 

In  a  brief  enumeration  it  stands  thus  : 

Dalton  to  Knoxville,  110  miles,  local  rate,  7  cents  per  100  pounds. 
Dalton  to  Johnson  City,  216  miles,  local  rate,  10£  cents  per  100  pounds. 
Dalton  to  Bristol,  241    miles,  local  rate,  11    cents  per  100  pounds. 

Dalton  to  Roanoke,  391|  miles,  joint  rate,  22  cents  per  100  pounds. 
Dalton  to  Lynchburg,      445    miles,  joint  rate,  22    cents  per  100  pounds. 

It  is  a  very  familiar  rule  in  the  transportation  of  freight  by 
railroads  and  has  become  axiomatic,  that  while  the  aggregate 
charge  is  continually  increasing  the  further  the  freight  is 
carried,  yet  the  rate  per  ton  per  mile  is  constantly  growing 
less  all  the  time,  unless  there  be  exceptional  conditions  mod- 
ifying this  rule.  In  consequence  of  the  existence  of  this 
rule  the  increase  of  the  aggregate  charge  continues  to  be  less 
in  proportion  every  hundred  miles  after  the  first,  arising  out 
of  the  character  and  nature  of  the  service  performed  and  the 
cost  of  service  ;  and  thus  it  is  that  staple  commodities  and 
merchandise  are  enabled  to  bear  the  charges  of  transporta- 
tion from  and  to  the  most  distant  portions  of  our  country. 
Examples  showing  the  universality  of  this  rule  may  be  seen 
in  the  tariffs  of  railroad  companies  generally  in  the  United 
States,  where  their  length  is  sufficient  to  admit  of  its  applica- 
tion. In  the  rates  charged  between  Dalton,  Knoxville,  John- 
son City  and  Bristol,  this  rule  is  observed,  but  betAveen  Bris- 
tol and  Roanoke  and  Lynch  burgh,  in  this  continuous  haul 
from  Dalton,  it  is  not.  The  Act  to  Regulate  Commerce,  so 
far  from  throwing  hampering  restrictions  or  obstacles  in  the 
way  of  the  operation  of  this  salutary  rule,  gives '  it  all  the 
benefit  and  aid  of  its  sanction  and  safeguards  by  providing 
that  the  carrier  shall  be  entitled  to  receive  a  reasonable  com- 
pensation for  the  services  performed,  upon  open  published 
rates,  against  which  no  competitor  can  take  advantage  by  al- 
lowing shippers  secret  rebates  and  drawbacks  in  order  to  get 
the  business. 

The  rates,  too,  betwreen  Bristol  and  Roanoke  and  Lynch- 
burg are  joint  rates,  which,  in  the  nature  of  things,  are 
usually,  and  as  a  rule  should  be,  lower  in  proportion  than 
local  rates  on  short  hauls ;  but,  in  this  instance,  instead  of 
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this  being  the  case  they  are  really  greatly  higher  in  propor- 
tion than  the  rates  between  Dalton  and  Bristol.  There  is  no 
unloading  of  cars  at  Bristol  and  no  re-handling  of  the  freight 
there.  The  car  loaded  with  lumber  at  Dalton,  uound  for 
Roanoke,  passes  Bristol  without  stoppage  or  change.  Up  to 
Bristol,  a  distance  of  241  miles  from  Dalton,  the  charge  upon 
its  freight  has  been  11  cents  per  100  pounds ;  from  Bristol  to 
Boanoke,  a  distance  of  15C^  miles,  the  charge  upon  this 
freight  is  11  cents  additional  per  100  pounds  ;  and  to  Lynch- 
burg, a  distance  of  201  miles  from  Bristol,  the  charge  upon 
this  freight  is  the  same  as  to  Boanoke,  thus  completely  re- 
versing the  rule  which  has  been  established  as  axiomatic  by 
the  experience  of  railroad  transportation  all  the  world  over 
in  the  case  of  Boanoke  and  Lynchburg,  but  most  glaringly 
in  the  instance  of  Roanoke.  AYhile  the  rate  is  joint,  it  is  in 
substantial  effect  much  the  same  as  charging  combined  local 
rates.  We  inquired  carefully  of  the  general  freight  agent  of 
the  Norfolk  and  Western  Railroad  Company  what  reason,  if 
any,  there  could  be  for  this  anomalous  rate,  and  could  learn 
of  none  that  could  sustain  or  justify  it.  A  joint  rate  of  22 
cents  per  100  pounds  upon  lumber  in  car-load  lots  from  Dal- 
ton, Ga.,  to  Boanoke  and  Lynchburg,  Va.,  is,  of  course,  un- 
der the  surroundings  of  this  traffic,  prohibitory  in  its  nature. 

It  may  be  or  it  may  not  be  that  a*fter  petitioners  are  al- 
lowed reasonable  rates  on  their  lumber  to  Boanoke  and 
Lynchburg,  still  lumber  producers  in  North  Carolina  will 
have  some  advantages  over  them,  arising  from  being  nearer 
to  Lynehburg  and  Boanoke.  "With  all  that,  and  however  it 
may  be,  we  have  nothing  to  do.  The  petitioners  are  entitled 
to  reasonable  rates,  nothing  more  and  nothing  less. 

The  conclusion  that  we  have  reached  upon  the  evidence  in 
this  case  is  that  the  joint  rates  of  2)]  cents  charged  by  the 
East  Tennessee,  Virginia  and  Georgia  Railway  Company  and 
the  Norfolk  and  Western  Railroad  Company  upon  oar-load 
lota  of  Lumber  from  Dalton,  Ga.,  to  Boanoke  and  Lynchburg, 
Va.,  ;.  h  unreasonable,  and  that  17  cents  per  100  pounds 

on  car-1  >ad  lots  of  such  Lumber  from  Dalton  to  Boanoke  and 
18  ciii.;  per  loo  pounds  on  ear-load  lots  of  such  Lumber 
!).  Lton  to  Lynchburg  would  be  reasoual 
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The  order  of  the  Commission,  therefore,  is  that  within  five 
days  after  the  receipt  of  this  order  the  defendant  companies 
must  cease  to  charge  2'2  cents  per  100  pounds  on  car-load 
lots  or  lumber  from  Dalton  to  Roanoke,  and  in  lieu  thereof 
must  charge  not  exceeding  17  cents  per  100  pounds  on  such 
car-load  lots  of  lumber  ;  and  that  within  five  days  after  the 
ipt  of  this  order  the  defendant  companies  must  cease  to 
charge  22  cents  per  100  pounds  on  car-load  lots  of  lumber 
from  Dalton  to  Lynchburg,  and  in  lieu  thereof  must  charge 
not  exceeding  18  cents  per  100  pounds  on  such  car-load  lots 
of  lumber. 

After  the  decision  of  the  case  as  above  the  petitioners 
raised  the  question  whether  they  were  not  entitled  to  have  all 
payments  made  by  them  in  excess  of  the  rate  as  now  fixed 
refunded.  The  application  for  that  purpose  was  not  granted  ; 
the  Commissioner  holding  that  its  order  changing  a  rote  was 
not  retroactive,  but  would  reduce  the  rate  from  the  time  of 
promulgation  only. 
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EIDDLE,  DEAN  AND  COMPANY,  Petitioners,  v.  THE 
PITTSBURGH  AND  LAKE  ERIE  RAILROAD  COM- 
PANY, Defendant. 

Application  Filed  February  1st,  1888.     Decided  February  15th,  1888. 

I.  Rule  stated  in  reference  to  applications  for  re-hearings. 

The  Commission  will  promptly  and  carefuily  examine  an  application  for  a 
re-hearing  with  a  view  to  the  immediate  correction  of  any  error  of  law 
or  fact  found  to  exist,  but  will  not  direct  a  re-hearing  involving  the  ex- 
pense to  parties  of  appearing  before  the  Commission  for  a  re-arguiiient, 
unless  satisfied  that  such  re-argument  might  have  the  effect  of  changing 
the  result  of  what  the  Commission  has  already  done. 

The  Statute  is  construed  as  dealing  with  the  substance  of  things,  and  as 
contemplating,  as  far  as  this  is  possible,  methods  of  procedure  that  are 
speedy  and  which  come  at  once  to  the  very  right  of  questions  arising  in 
the  transportation  of  persons  and  freight. 

II.  Where  the  relation  of  any  carrier  to  the  matter  complained  of  is  such 
that  it  is  in  whole,  or  in  part,  materially  responsible  for  the  alleged 
grievance,  and  has  direct  interest  in  any  investigation  of  the  subject- 
matter  involved,  and  the  merits  of  the  controversy  cannot  be  investi- 
gated and  determined  in  the  absence  of  such  carrier  as  a  party,  then 
that  carrier  should  be  made  a  party  to  the  proceeding,  and  if  not  a 
party,  no  relief  can  be  had  against  it. 

III.  The  report  and  findings  of  the  Commission  upon  the  evidence  relates 
only  to  the  ascertainment  and  presentation  of  all  the  material  facts 
necessary  to  fairly  and  justly  present  the  merits  of  the  controversy,  and 
the  Commission  does  not  report  evidence  which  is  only  cumulative,  or 
which  is  immaterial,  or  irrelevant,  or  mere  details  of  evidence  already 
embraced  in  substantial  facts  stated,  upon  which  the  iindings  and  con- 
clusions of  the  Commission  are  made. 

J.  L.  Blachy  counsel  for  motion. 

REPORT    AND  OPINION   OF    THE   INTERSTATE  COMMERCE  COMMISSION 
OX  APPLICATION  OF  PETITIONEIIS  FOR  A  RE-HEAPING. 

Tiii';  Commission: 

We  have  carefully  considered  the  application  made  in  the 
brief  of  petitioners'  counsel  for  ;i  re-hearing  in  this  proceed- 
ing, and  are  constrained  to  (Jeny  it  on  the  ground  that  no 
argumenl  of  counsel  upon  the  evidence  could  change  the 
result  announced  in  our  previous  report  and  opinion  by 
which  the  petition  was  dismissed.  We  feel  it  to  be  due  to 
candor  aa  well  as  justice  to  say  that,  a  re-argument  hy  the 
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counsel  of  the  parties  upon  a  re-hearing  would  be  a  mere 
waste  of  time  in  addition  to  the  unnecessary  expense  it 
would  cause  the  parties  and  the  useless  labor  it  would  entail 
upon  their  counsel.  If,  upon  the  whole  evidence,  we  could 
see  it  was  possible  that  any  argument  of  counsel  could  change 
the  result  we  would  unhesitatingly  grant  the  application  for 
a  re-hearing. 

The  main,  controlling,  and  general  grounds  upon  which  we 
decided  to  dismiss  the  petition,  as  set  forth  in  our  report  and 
opinion,  are  not  controverted  or  questioned  in  the  applica- 
tion for  a  re-hearing,  nor,  indeed,  do  we  see  how  they  could 
be,  but  several  particulars  are  mentioned  in  which  it  is 
claimed  we  were  mistaken  in  our  findings  upon  the  evidence. 
Two  of  these  we  notice  briefly,  the  others  having  been  dis- 
posed of  in  our  previous  report  and  opinion  in  accordance 
with  the  weight  of  the  evidence. 

No  coke,  it  is  claimed,  was  shipped  in  vessels  from  Cleve- 
land or  Ashtabula,  and  this,  we  think,  is  true  upon  a  re-ex- 
amination of  the  evidence.  We  were  led  to  a  contrary  con- 
clusion in  our  report  and  opinion  by  the  following  language 
of  John  Newell,  president  of  the  Pittsburgh  and  Lake  Erie 
Bailroad  Company,  on  page  10  of  his  oral  examination,  be- 
fore us  :  "  There  has  been  a  large  demand  for  coke  for  the 
Lake  Superior  region."  Taking  this  language  in  connection 
with  all  else  that  was  said  on  this  subject  by  the  same  wit- 
ness and  the  other  evidence  in  the  proceedings  we  are  satis- 
fied in  using  it  he  really  meant  by  it  that  there  was  a  larger 
demand  for  coke  for  smelting  ore,  which  was  the  product  of 
the  Lake  Superior  mines  ;  but  that  is  wholly  immaterial. 
The  important  fact  w^as  the  unusual  demand  for  coke  and  its 
shipment  over  the  line  of  the  railroad,  and  this  remained  the 
same  whether  it  was  taken  by  vessels  at  Cleveland  and  Ash- 
tabula to  the  Lake  Superior  mines  or  not.  The  evidence 
showrs  that  this  coke  was  required  in  greater  quantities  than 
ever  before  for  smelting  ore  produced  in  the  Lake  Superior 
mines,  and  that  for  this  purpose  it  went  not  only  to  the  mills 
and  furnaces  south,  but  also  west  of  Cleveland,  as  well  as  at 
Cleveland  itself,  while  the  shipments  of  coal  during  the  same 
period  were  quite  as  large,  if  not  larger,  than  those  of  coke, 
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and  coal  was  shipped  in  immense  quantities  from  Cleveland 
and  Ashtabula  in  vessels. 

In  the  second  place,  it  is  claimed  in  the  application  for  re- 
hearing that  other  snippers  of  coal  besides  petitioners  were 
demanding  cars  for  coal  to  Buffalo  during  the  period  of 
which  they  complain.  All  the  evidence,  when  considered 
together,  upon  this  point,  evidently  refers  to  the  cars  of  the 
Lake  Shore  and  Michigan  Southern  Railway  Company,  and 
it  shows  that  a  few  such  were  furnished  at  intervals,  of  which 
petitioners  admit  in  their  petition  they  received  "  forty  cars," 
and  this  is  more  than  the  evidence  shows  that  any  other 
shipper  received  of  these  coal  cars  to  Buffalo  during  that 
period.  So  that,  upon  the  evidence,  there  was  no  unjust  dis- 
crimination against  petitioners  in  this  respect  even  b}-  the 
Lake  Shore  and  Michigan  Southern  Railway  Company ;  but, 
as  we  have  already  stated,  that  company  is  not  a  party  to 
this  proceeding.  The  complaint  is  against  the  Pittsburgh 
and  Lake  Erie  Railroad  Company,  and  there  is  no  evidence 
that  its  cars  were  going  to  Buffalo  or  were  expected  by  ship- 
pers to  go  to  Buffalo  with  coal  during  the  period  complained 
of.  The  evidence  shows  also  that  the  owners  of  these  mines 
were  quite  willing  for  their  coal  to  go  to  Cleveland  instead  of 
Buffalo,  and  that  they  were  satisfied  when  they  could  get 
theil  proportion  of  cars  to  Cleveland,  and  were  not  disposed 
to  make  any  issue  about  not  receiving  cars  to  Buffalo.  This 
is,  therefore,  wholly  immaterial  to  the  result  we  have  reached 
in  dismissing  the  petition,  except  so  far  as  it  tends  to  further 
show  that  petitioners  are  entitled  to  no  relief  upon  the  evi- 
dence  before  us. 

A  peculiarity  of  this  case  has  been  that  while  the  com- 
plaint is  made  against  tire  Pittsburgh  and  Lake  Erie  Bail- 
road  Company  the  evidence  in  support  of  it  is  mainly  di- 
I  at  the  Lake  Shore  and  Michigan  Southern  Railway 
Company  in  fin'  use  of  its  cars  over  tin;  line  of  the  Pittsburgh 
and  Lake  Erie  Railroad.  Regarding  tins  it  is  unnecessary 
to  repeat  here  what  we  have  already  said  elsewhere ;  but  it 
may  not  be  improper  for  as  to  .slate  thai  where  a  complaint 
pected  to  be  prosecuted  againsl  any  carrier  thai  carrier 
should   be  made  a.  party  to  the  complaint  and  thus  have  an 
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opportunity  to  be  heard  in  its  defense.     It  is,  however,  suffi- 
cient for  us  to  say,  that  the  evidence  makes  no  case  for  relief 
against  the  Pittsburgh  and  Lake  Erie  Railroad  Company. 
As  this  is  the  first  application  we  have  had  for  a  re-hearing, 

it  may  also  not  be  improper  for  us  to  state  in  this  connection 
as  every  one  of  our  reports  and  opinions  will  show  upon  its 
face,  that  in  every  case  before  us  our  findings  upon  the  evi- 
dence relate  only  to  the  ascertainment  of  all  the  material 
facts  necessary  to  fairly  and  justly  present  the  merits  of  the 
controversy,  and  that  to  such  facts  as  arise  from  immaterial 
or  irrelevant  evidence  we  give  them  no  place  in  our  reports 
and  opinions.  To  do  otherwise  would  be  to  make  a  book  out 
of  a  case  like  the  present,  which  contains  more  than  three 
hundred  pages  of  printed  evidence  and  equally  as  much  of 
written  manuscript,  and  would  accomplish  no  useful  or  just 
purpose  whatever. 

Where  the  delinquency  charged  is  in  the  nature  of  a  fraud, 
as  in  the  present  case,  under  the  rules  of  law  a  wide  range  is 
allowed  in  the  evidence  that  the  complainants  may,  if  they 
can,  show  the  existence  of  the  fraud,  barricaded  as  it  may  be 
by  devices,  inventions,  subterfuges,  or  pretenses,  and  it  is 
indispensable  to  truth  and  justice  that  such  latitude  should 
be  allowed.  The  party  accused  must  in  fairness  and  justice 
be  allowed  a  correspondingly  wide  latitude  in  tin1  evidence 
to  show  innocence  of  the  fraud  imputed  to  him.  A  great  mass 
of  evidence  is  the  result.  Some  of  it  is  merely  circumstantial  ; 
some  of  it  is  unavoidably  cumulative  ;  other  portions  of  it 
would  be  wholly  irrelevant  if  not  inseparably  connected  with 
some  fact  that  is  relevant ;  much  of  it  is  immaterial ;  large 
portions  of  it  are  explanatory,  and  thus  it  is  presented  in  oral 
examinations,  depositions,  and  documentary  evidence. 

Under  such  circumstances,  when  we  have  patiently  and 
laboriously  sifted  out  all  the  material  facts  necessary  to  fairly 
and  justly  present  the  merits  of  the  controversy,  with  our 
conclusions  thereon,  we  have  done  all  that  the  statute  author- 
izes or  requires  us  to  do.  The  statute  deals  with  the  sub- 
stance of  things,  and  contemplates,  as  far  as  this  is  possible, 
methods  of  procedure  that  are  speedy  and  which  come  at 
once  to  the  very  right  of  questions  arising  in  the  transport- 
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tion  of  persons  and  freight  ;  aud  while  in  its  administration 
we  will  always  cheerfully  and  carefully  examine  and  consider 
all  applications  for  re-hearings  by  a  party  to  any  proceeding 
decided  by  us  who  will  point  out  any  errors  he  may  think  we 
may  have  committed,  either  of  law  or  fact,  with  a  view  to 
their  prompt  correction,  if  found  to  exist,  yet  we  will  not  in 
any  proceeding  direct  a  re-hearing  involving  the  expense  to 
parties  of  appearing  before  us  for  a  re-argument  of  the  case 
and  the  further  consumption  of  time  on  our  part,  which  be- 
longs to  the  public,  unless  satisfied  that  such  re-argument 
might  have  the  effect  of  changing  the  result  of  what  we  have 
already  done. 

The  application  of  petitioners  for  a  re-hearing  is  denied. 
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JOHN  D.  HECK  AND  L.  J.  A.  PETEEE  v.  THE  EAST 
TENNESSEE,  VIRGINIA  AND  GEOEGIA  RAIL- 
WAY  COMPANY,  THE  KNOXYILLE  AND  OHIO 
EAILEOAD  COMPANY,  THE  EICHMOND  AND 
DANVILLE  EAILEOAD  COMPANY,  THE  EICH- 
MOND AND  WEST  POINT  TEEMINAL  AND 
WAEEHOUSE  COMPANY,  THE  COAL  CREEK 
AND  NEW  RIVEE  EAILEOAD  COMPANY. 

Heard  December  9,  1887.    Decided  February  15,  1888. 

A  railroad  company,  chartered  by  the  State  of  Tennessee,  owns  a  short  road 
wholly  in  that  State,  but  has  never  owned  any  rolling  stock  nor  operated 
its  road.  The  road  was  used  and  operated  as  a  means  of  conducting  in- 
terstate traffic  in  coal  by  companies  owning  connecting  interstate  roads. 
Held,  that  the  short  road  thus  used  is  one  of  the  facilities  and  instru- 
mentalities of  interstate  commerce,  and  the  carriers  using  it  are  subjeot 
to  the  provisions  of  the  Act  to  Regulate  Commerce. 

In  respect  to  such  traffic  the  duties  of  such  carriers  to  the  public  are  tho 
same  without  respect  to  ownership,  corporate  control,  the  authority  or 
means  of  its  construction. 

As  one  of  the  "  instrumentalities  of  shipment  or  carriage,"  it  must  be  acces- 
sible to  all  interstate  shippers  on  equal  and  reasonable  terms.  Tho 
public  cannot  be  deprived  of  this  right  by  the  separate  or  joint  action  of 
the  carriers,  and  they  cannot  be  permitted  to  use  it  for  purposes  of  dis- 
crimination between  mine  owners  on  its  line. 

Tho  claim  for  pecuniary  damages  presents  a  case  at  common  law,  in  which 
defendants  are  entitled  to  a  jury  trial. 

Messrs.  Webb  &  McClung  and  S.  F.  Phillips  for  petitioners. 
W.  M.  Baxter  and  E.  M.  Johnson  for  defendants,  the  East 
Tennessee,  Virginia  and  Georgia  Railway  Company,  and  the 
Knoxville  and  Ohio  Railroad  Company. 

J.  T.  Worthington  for  defendants,  the  Richmond  and  Dan- 
ville Railroad  Company,  and  the  Richmond  and  West  Point 
Terminal  Warehouse  Company. 

E.  JR.  Chapman  for  defendants,  the  Coal  Creek  and  New 
River  Railroad  Company. 

REPORT   AND    OPINION    OF   THE  COMMISSION. 

Morrison,  Commissioner  : 

The  complaint  against  the  defendants  is,  that  on  April  15, 
1887,  and  continually  since  then,  they  refused  to  transport 
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coal  which  up  to  that  time  they  had  transported  for  the  com- 
plainants from  their  mines  in  the  Coal  Creek  coal  field,  in  the 
State  of  Tennessee,  to  their  customers  in  North  Carolina  and 
other  States ;  that  while  so  refusing  to  carry  complainants' 
coal  the  defendants  carried  and  continued  to  carry  coal  from 
said  coal  field  since  April  15,  1887,  as  they  did  before,  for 
other  miners  and  shippers  ;  that  in  respect  of  the  traffic  in 
coal  the  defendants  unjustly  discriminate  against  the  com- 
plainants and  refuse  to  afford  them  the  reasonable  and  equal 
advantages  for  forwarding  coal  afforded  to  others.  Com- 
plainants ask  that  their  rights  as  shippers  of  coal  may  be 
secured  to  them  by  order  of  this  Commission,  and  that  large 
pecuniary  damages  may  be  awarded  to  them  which  they 
claim  for  their  alleged  losses  by  non-shipment  of  their  coal. 

The  Coal  Creek  and  New  River  Railroad  Company,  an- 
swering separately,  denies  that  it  discriminates  unjustly  or 
at  all  against  the  complainants  ;  denies  that  it  refused  to  af- 
ford them  any  facilities  afforded  to  other  shippers  of  coal  on 
the  line  of  defendant's  road  ;  and  denies  that  it  refused  the 
use  of  its  track  to  the  plaintiffs  by  the  stoppage  of  the  rim- 
ing thereon  of  engines  and  carsof  other  companies  except  by 
general  refusal  which  applied  to  any  and  all  use  road 

or  track.  It  alleges  that  any  use  of  said  track  subsequent  to 
such  general  refusal  has  been  under  an  arrangement  open 
.alike  to  all  shippers,  ami  that  no  application  has  been  made 
by  complainants  for  any  arrangement. 

The  East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany and  the  Knoxville  and  Ohio  Railroad  Company,  two 
of  the  defendant  companies,  jointly  answering,  demy  the  ex- 
istence  of  any  facts  which  gives  the  right  to  or  makes  it  the 
duty  of  said  last-named  company  to  operate  the  road  of  said 
Coal  Creek  and  New  River  Company  as  against  its  consent 
and  express  orders;  deny  that  they  or  either  , of  them  have 
.ver  managed  or  controlled  said  Coal  Creek  and  New  River 
road  «>)•  run  cars  or  engines  over  it  at  any  time,  except  by  its 
i  ^quiescence  and  authority.  They  aver  that  subject  to  sa<-h 
acquiescence  the  Knoxville,  and  Ohio  Railroad  Company 
re  ran  its  engines  and  cars,  and  engines  and  ears  un- 
der Lis  control,  over  the  line  of  said  Coal  Creek  and  New 
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River  road  to  accommodate  coal  miners  on  the  line  thereof, 
for  which  service  a  switching  charge  was  made  ;  that  such 
service  was  discontinued  on  all  of  its  road  by  order  of  said 
Coal  Creek  and  New  River  Company,  and  with  its  authority 
and  acquiescence  restored  on  so  much  of  its  road  as  extends 
to  the  mine  of  the  Excelsior  Coal  Company,  and  within  one- 
fourth  mile  of  complainants'  mine.  And  except  as  above 
stated  these  defendants  deny  every  other  allegation  of  com- 
plainants and  denyv  jurisdiction  of  the  Commission  to  enter- 
tain the  complaint. 

The  other  defendants,  the  Richmond  and  Danville  Rail- 
road Company  and  the  Richmond  and  West  Point  Terminal 
and  Warehouse  Company,  each  for  itself,  makes  general 
denial  of  all  that  is  alleged  against  them  or  either  of  them 
in  the  complaint  which  on  the  hearing  is,  by  consent  of  par- 
ties, dismissed  as  to  the  two  defendants  last  named. 

From  the  testimony  of  witness  and  the  uncontroverted 
statements  made  in  the  complaint  and  answers  thereto,  the 
facts  are  found  to  be  as  follows  : 

.  The  complainants,  under  the  firm  name  of  Heck  &  Petree, 
were,  from  January  1,  1886,  to  April  15,  1887,  engaged  in 
mining  and  selling  coal  in  the  Coal  Creek  coal  field  in  An- 
derson and  Campbell  counties,  in  the  State  of  Tennessee, 
and  in  shipping  coal  from  said  coal  field  over  the  roads  of 
defendants  to  markets  and  customers  in  North  Carolina  and 
other  States.  On  and  after  April  15, 1887,  said  railroad  com- 
panies refused  to  take  or  ship  over  their  roads  any  coal  of 
said  firm. 

The  mine  of  said  firm  is  one  of  several  mines  located  on 
the  line  of  the  Coal  Creek  and  New  River  Railroad  Com- 
pany's road,  and  coal  shipped  from  the  mine  of  said  firm  to 
market  must  be  carried  over  said  last-named  road  to  the 
Knoxville  and  Ohio  road,  over  it  to  its  junction  at  Knoxvillo 
with  the  East  Tennessee,  Virginia*  and  Georgia  road,  over 
said  last-named  road  and  its  connections  to  the  place  of  des- 
tination. The  only  outlet  or  means  of  reaching  markets  for 
coal  mined  in  said  Coal  Creek  coal  field  is  over  the  line  of 
the  Knoxville  and  Ohio  railroad. 

The  Coal  Creek  and  New  River  Railroad  Company  is  a 
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corporation  chartered  by  the  State  of  Tennessee.  It  owns  a 
road  or  track  three  miles  long,  but  never  owned  cars  or  other 
rolling  stock,  nor  operated  its  road.  The  rolling  stock  used 
on  its  road  was  and  is  owned  by  the  Knoxville  and  Ohio 
[Railroad  Company,,  which  has  done  all  the  carrying  done 
on  said  Coal  Creek  and  New  River  road  from  the  time  it  was 
built  in  1880-81  up  to  April  15,  1887,  when  carrying  on  it 
was  refused  for  complainants,  but  continued  for  other  shippers. 

A  formal  order  was  issued  by  the  Knoxville  and  Ohio 
River  Railroad  Company  discontinuing  and  forbidding  fur- 
ther operations  on  the  Coal  Creek  and  New  River  railroad 
on  and  after  April  15,  1887 ;  operations  by  said  Knoxville 
and  Ohio  Railroad  Company  were  soon  thereafter  renewed 
on  that  part  of  said  road  extending  to  the  Excelsior  coal 
mine  and  within  one-fourth  of  a  mile  of  complainants'  mine, 
and  occasional  transfers* were  made  over  the  entire  road ; 
but  all  transportation  was  refused  to  complainants,  who  had 
orders  for  large  quantities  of  coal,  which  they  offered  for 
shipment  over  defendants'  roads. 

The  East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany and  the  Knoxville  and  Ohio  Railroad  Company  are 
■separate  corporations,  but  their  roads  are  part  of  the  same 
system  and  are  under  substantially  the  same  management. 
The  former  owns  more  than  half  of  the  capital  stock  of  the 
latter,  and  the  latter  owns  nearly  one-half  the  capital  stock, 
and  (together  with  parties  interested  in  its  own  road)  owns  a 
controlling  interest  in  the  capital  stock  of  the  Coal  Creek  and 
New  River  Railroad  Company.  The  three  companies  were 
and  are  in  accord  and  have  acted  in  concert  in  the  refusal  to 
carry  complainants1  coal  on  the  15th  day  of  April,  1887,  and 
from  then  until  now. 

The  Knoxville  and  Ohio  road  extends  from  its  junction 
with  the  Easl  Tennessee,  Virginia  and  Georgia  road  at  Knox- 
ville northwardly  to  the*  Kentucky  State  line,  and  reaches 
said  coal  field  al  Coal  Creek  station  from  which  a  "Y"-shaped 
switch  extends  into  said  coal  field  and  connects  with  said 
Coal  Creek  and  New  River  road. 

Said  coal  field  is  about  <  Lghi  miles  in  extent  along  the  face 
of  Cumberland  mountain  fronting  to  the  southeast.    A  largo 
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and  considerable  tract  in  the  northeast  part  of  said  coal 
field  is  and  was  before  said  Coal  Creek  and  New  Kiver  rail- 
road was  built,  owned  by  John  M.  Heck,  lessor  of  com- 
plainants, while  another  large  tract  further  to  the  north- 
east was  owned  by  said  John  M.  Heck  and  the  Knoxville 
and  Ohio  Railroad  Company  jointly.  The  southwest  part  of 
said  coal  field  is  owned  by  other  proprietors,  among  them 
some  of  the  officers  and  persons  interested  in  the  defendants' 
roads. 

The  "  Y  "  switch  from  Coal  Creek  station  did  not  and  does 
not  so  extend  into  said  coal  field  as  to  reach  the  part  owned 
by  said  John  M.  Heck,  and  the  said  Coal  Creek  and  New 
River  road  was  built  by  the  Knoxville  and  Ohio  Railroad 
Company  and  said  Heck  from  said  switch  to  and  along  that 
part  of  said  coal  field  owned  by  said  John  M.  Heck,  thence 
to  and  along  the  part  owned  jointly  by  him  and  Knoxville 
and  Ohio  Railroad  Company. 

John  M.  Heck  was  president  of  the  Coal  Creek  and  New 
River  Railroad  Company  from  the  time  its  road  was  built  up 
to  October,  1886,  when  he  was  succeeded  by  E.  R.  Chapman. 

When  Heck  had  been  superseded  it  was  claimed  by  the 
stockholders  and  others  interested  in  the  defendant  compa- 
nies that  during  his  presidency  he  had  used  said  road  and 
allowed  his  lessees  to  use  it  without  paying  or  causing  to  be 
paid  anything  to  said  company  for  such  use  of  its  road.  The 
action  taken  by  the  defendants  in  respect  of  the  refusal  to 
transport  the  coal  of  said  firm  was  taken  to  force  said  John 
M.  Heck  to  a  settlement  with  said  company  by  hindering  his 
lessees  in  their  mining  operations. 

On  these  ascertained  facts  it  is  insisted  on  behalf  of  the 
Coal  Creek  and  New  River  Railroad  Company  that  it  is  not 
a  common  carrier  and  that  its  road  is  not  any  part  of  a  line 
for  continuous  carriage  from  one  State  or  Territory  to  another 
State  or  Territory.  # 

This  view  is  apparently  based  on  the  fact  that  the  road  of 
this  company  is  wholly  in  the  State  of  Tennessee,  from  which 
the  company  derives  its  corporate  existence  ;  that  it  owns  no 
engine  or  cars,  has  not  operated  and  does  not  of  itself  oper- 
ate its  road. 
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It  is  true  that  coal  taken  over  its  road  lias  been  drawn  by 
the  engines  and  carried  in  the  cars  of  the  other  defendants, 
but  for  all  practical  purposes  the  road  of  this  defendant  is  as 
much  a  part  of  the  continuous  line  over  which  coal  from 
plaintiffs'  mine  goes  to  market  as  is  the  "  Y  "  switch  which 
connects  this  road  with  the  roads  of  the  other  defendant 
companies.  In  the  history  of  its  construction  and  of  its  use 
it  was  always  treated  as  a  part  of  the  continuous  line,  and 
one  of  the  instrumentalities  by  which  the  coal  from  this  mine 
in  Tennessee  was  expected  to  reach  and  did  reach  the  mar- 
kets in  the  other  States. 

If  this  road  is  one  of  the  means  by  which  commerce  in  coal 
is  carried  on  between  Tennessee  and  other  States  as  an  in- 
strumentality of  interstate  commerce-,  its  duties  to  the  public 
under  the  Act  to  Eegulate  Commerce  in  respect  to  such 
traffic,  are  the  same,  withgut  respect  to  its  owmership,  corpor- 
ate control,  the  authority  or  means  of  its  construction. 

By  the  first  section  of  the  Act  to  Eegulate  Commerce  the 
term  "  railroad  "  is  made  to  include  "  all  the  road  in  use  by 
any  corporation  operating  a  railroad,  whether  owned  or 
operated  under  contract,  agreement,  or  lease,"  and  the  term 
transportation  is  made  to  include  "  all  instrumentalities  of 
shipment  or  carriage." 

This  road  has  been  operated  by  the  Knoxville  and  Ohio 
Company  from  the  time  it  was  built.  This  has  boon  done, 
as  alleged  in  defendants'  answer,  by  agreement  or  contract, 
since  April  14,  1887.  Presumably  it  was  so  done  before.  This 
would  seem  to  bring  this  road  within  the  reason  of  the  pro- 
visions of  the  Act  to  Eegulate  Commerce  relating  to  lines  for 
continuous  carriage  from  a  State  or  Territory  to  another  State 
or  Territory,  and  make  it,  in  connection  with  the  roads  of 
the  other  defendants,  a  part  of  such  a  line. 

Yet,  in  the  view  we  take  of  this  case,  the  relief  asked  by 
complainants  is  not  dependent  upon  this  Coal  Creek  and 
New  River  Company  being  a  common  carrier,  or  upon  its 
road  beinga  part  of  a  line  for  continuous  carriage  to  otherStates. 

Whatever   else   this    road   may  or  may  n<»i    !»<>,  it   is  one  of 

means  and  facilities  for  shipment  to  and  over  lines  from 
complainants'   and  other  mines   in  Tennessee  to  market  in 
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other  States.  It  is  one  of  the  "instrumentalities  of  shipment 
or  carriage  "  included  in  the  term  transportation,  to  which 
the  Act  to  Regulate  Commerce  applies.  As  such  it  must  be 
open  aud  accessible  alike  to  all  shippers  and  on  equal  and 
reasonable  terms.  This  is  a  right  belonging  to  the  public  of 
which  it  cannot  be  deprived  by  the  separate  act  or  control  of 
any  one  of  the  defendants,  nor  by  the  act  of  any  or  all  of 
them  combined. 

The  other  defendant   companies  insist  that  they  have  no 
control  over  the  Coal  Creek  and   New  River  Company  and 
deny  that  they  have  any  legal  right  to  operate  or  owe   any 
duty  to  the  public  which  require  them,  or  either  of  them,  to 
operate  its  road  without  the  consent  and  against  the  express 
orders  of  said  Coal  Creek  and  New  River  Company.    Neither 
denying  nor  admitting  their  legal  obligation  to   do   so  they 
aver  readiness  to  carry  coal  over  said  road  with  the  acquies- 
cence of  the   said  New  River  Company,  which  acquiescence 
they  claim  to  have  had  in  all  the  carrying  done  over  its  road. 
This  road  is  included  in  the  term  "  railroad "  or  the  term 
"transportation,"  or  both,  as  defined  in  the  Act  to  Regulate 
Commerce,  when  the   defendants  are   permitted  to  make  use 
of  and  to  control  it  for  their  own  purposes  they  have  no  legal 
right  in  doing  so  to  refuse  impartial  accommodation.     That 
such   refusal  would  subject  it  to  responsibility  to  the  State 
laws  is  not  questioned,  and  whether  the  company  as  owner  of 
the  road  would  be  subject  to  the  jurisdiction  of  this  Commis- 
sion is  therefore  not  important.     The  East  Tennessee,  Vir- 
ginia and  Georgia   Company  operating  its  own  line  and  the 
line   of  the   Knoxville   and  Ohio  Company,  is   an  interstate 
road,   and  the  traffic  in   question  is  interstate  traffic ;   this 
short  road  is  made  use  of  by  the  other  roads  as  a  mere  facility 
to  such  traffic.     They  cannot  be  permitted  to  make  use  of  it, 
or   any  part  of  it,  for  the  purposes  of  discrimination  as  be- 
tween  the   mine   owners  upon   it.     The   attempt   to    shelter 
themselves  behind  the  action  of  the*  owners  of  the  short  road 
is   but  a  pretense.     The  interstate  roads  control  the  other, 
and  they  cannot  be  allowed  to  abuse  that  control  to  oppress 
the  public  or  any  part  of  it. 

The  "  Y  "  switch  to  the  coal  field  did  not  and  does  not  ex- 
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tend  as  far  up  as  the  mine  of  complainants  on  the  coal  lands 
owned  by  the  lessor,  separately  or  jointly,  with  the  defend- 
ants' Knoxville  and  Ohio  Company.  To  reach  these  lands 
their  owners,  Heck  and  the  Knoxville  and  Ohio  Railroad 
Company,  built  the  New  River  road.  Previous  to  October, 
1886,  Heck  was  president  of  the  New  River  Company.  The 
ICnoxville  and  Ohio  Company  operated  the  Coal  Creek  and 
New  River  Company's  road  until  April  15,  1887,  for  all  ship- 
pers, and  since  then  for  all  except  complainants.  Since  it  was 
built,  new  mines  have  been  opened  and  investments  made  for 
the  development  of  mines,  in  view  of  the  transportation 
which  this  road  afforded  and  of  which  it  is  a  necessary  part. 
It  is  neither  good  faith  nor  legally  right  to  deny  its  use  to 
the  sole  purpose  of  its  construction. 

The  misunderstanding  and  disagreement  between  Heck 
and  the  stockholders  or  others  interested  in  the  defendants' 
roads  has  furnished  a  pretext  for,  but  does  not  justify  the 
illegal  act  of  defendants  in  refusing  to  transport  the  coal  of 
complainants,  which  was  done  to  bring  Heck  to  terms.  The 
public,  of  which  the  complaining  firm  is  a  part,  cannot  wTait 
for  its  rights  while  stockholders  or  persons  interested  in  the 
defendant  companies  adjust  their  accounts  or  settle  their  dif- 
ferences. 

The  complainants  and  other  miners  on  the  line  of  said  Coal 
Creek  and  New  River  road  are  entitled  to  have  their  coal  car- 
ried over  it  to  its  connecting  road  and  thence  to  destination. 

The  claim  for  pecuniary  damages  made  by  complainants 
was  not  entertained  on  the  hearing,  because  it  presents  a 
at  common  law  in  which  the  defendants  are  entitled  to  a 
jury  trial. 

It  is  therefore  found  that  the  conduct  of  the  defendants  in 
failing  and  refusing  to  receive  coal  for  interstate  transportation 
when  tendered  by  complainants,  was  in  contravention  of  the 
isions  of  the  Act  to  Regulate  Commerce;  and  it  is  Or- 
el that  said  defendants  and  each  of  them  forthwith  cease 
and  desist  from  such  failure  and  refusal,  and  henceforward 
ive  and   forward  coal  when  so  offered  for  transportation 

,y  pari,   of   the    line   of    said  Coal  Creels    and    Now   River 

railii  mable,  and  equal  terms. 
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GEORGE  RICE  v.  THE  LOUISVILLE  AND  NASHVILLE 
RAILROAD  COMPANY. 

THE  SAME  COMPLAINANT  v.  THE  ST.  LOUIS,  IRON 
MOUNTAIN  AND  SOUTHERN  RAILWAY  COMPANY. 

THE  SAME  COMPLAINANT  v.  THE  MOBILE  AND  OHIO 
RAILROAD  COMPANY. 

THE  SAME  COMPLAINANT  v.  THE  CINCINNATI..  NEW 
ORLEANS  AND  TEXAS  PACIFIC  RAILWAY  COM- 
PANY. 

THE  SAME  COMPLAINANT  v.  THE  CINCINNATI,  NEW 
ORLEANS  AND  TEXAS  PACIFIC  EAILWAY  COM- 
PANY  AND  THE  ALABAMA  GREAT  SOUTHERN 
RAILWAY  COMPANY. 

THE  SAME  COMPLAINANT  v.  THE  MISSISSIPPI  AND 
TENNESSEE  RAILROAD  COMPANY. 

THE  SAME  COMPLAINANT  v.  THE  NEWPORT  NEWS 
AND  MISSISSIPPI  VALLEY  COMPANY  AND  THE 
LOUISVILLE,  NEW  ORLEANS  AND  TEXAS  RAIL- 
ROAD  COMPANY. 

THE  SAME  COMPLAINANT  v.  THE  NEWPORT  NEWS 
AND   MISSISSIPPI   VALLEY  COMPANY   AND  THE 
ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

THE  SAME  COMPLAINANT  v.  THE  ILLINOIS  CENTRAL 
RAILROAD  COMPANY. 

Hearing  for  taking  Testimony  Nov.  21  to  28,  1887.     Hearing  for  Argument 
January  16,  17,  18,  1888.     Decided  February  23,  1888 . 

When  for  a  special  traffic,  e.  g. ,  the  transportation  of  petroleum  oils — a  car- 
rier provides  rolling  stock  for  one  method,  but  does  not  provide  it  for 
another  for  which  it  publishes  rates,  but  the  shippers  are  expected  to 
provide  the  same,  the  terms  on  which  such  rolling  stock  is  to  be  pro- 
vided should  be  uniform  and  be  published  with  the  rate  sheets,  and  can- 
not lawfully  be  left  to  be  the  subject  of  bargain  and  of  different  terms  In 
the  case  of  different  shippers. 

It  is  properly  the  business  of  a  carrier  by  railroad  to  supply  the  rolling  stock 
for  the  freights  he  offers  or  proposes  to  carry  ;  and  if  the  diversities  anil 
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peculiarities  of  traffic  are  such  that  this  is  not  always  practicable,  and 
consignors  are  allowed  to  supply  it  for  themselves,  the  carrier  must  not. 
allow  its  own  deficiencies  in  this  particular  to  be  made  the  means  of 
putting  p-1  unreasonable  disadvantage  those  who  make  use  iu  the  same 
traffic  of  the  facilities  it  supplies. 

When  two  methods  for  the  transportation  of  an  article  of  merchandise  are 
nominally  offered  by  the  carrier,  for  only  one  of  which  it  offers  rolling 
stock,  and  for  the  other  of  which  the  shipper  must  supply  his  own  roll- 
ing stock  at  considerable  expense,  it  cannot  be  said  that  the  resort  to 
the  latter  "by  the  shipper  is  so  far  a  matter  of  choice  that  he  has  no  con- 
cern with  the  charges  for  transportation  in  the  other  mode.  The  man 
of  small  means  being  compelled  to  make  this  choice  by  reason  of  the 
carrier's  failure  to  supply  rolling  stock  for  the  other  mode,  has  a  right 
to  insist  that  the  charges  by  transportation  in  the  two  modes  shall  be 
relatively  just  and  equal. 

"When  oi1  ,- ;  ti  ansported  in  tanks  permanently  affixed  to  car  bodies,  the  tank 
is  to  be  i  tnsidered  as  part  of  the  car;  and  for  oil  transported  therein 
the  :■  transportation  should  be  the  same  by  the  hundred  pounds 

that  the  carrier  charges  for  transportation  between  the  same  points  of 
bar:  I  with  like  oil  and  taken  in  car-load  lots.     The  carrier  is 

guilty  oi  unjust  discrimination  if  the  shipper  in  barrels  is  charged  a 
high  :r  rate. 

Neither  I  he  fact  that  the  shipper  in  the  one  case  supplies  the  rolling  stock, 
nor  red  fact  which  is  not  found  sustained — that  for  the  tanks 

there  is  a  greater  probability  of  return  loads,  nor  the  further  alleged 
fact  that  with  barrel  shipments  there  are  greater  risks  to  the  carrier's 
property  and  that  which  it  carries,  can  justify  imposing  upon  the  barrel 
shipments  the  greater  burden. 

Under  this  rule  the  carrier  will  be  at  liberty,  and  will  be  expected  to  mako 
to  the  owner  of  tank  cars  a  reasonable  allowance  for  their  use. 

When  •  it  question  is  raised  by  the  pleadings  in  a,  case,  the  de- 

ten  [nation  of  which  will  affect  others  quite  as  much  as  the  parties  be- 
for  i mission,  but  the  parties  give  their  attention  almost  exclu- 

sive; -  to  '  bher  questions,  and  neither  by  the  evidence  nor  in  argument 
suppb  the  Commission  with  the  information  to  enable  it  to  be  under- 
sti  termined,  the  Commission  will  decline  to  decide  it,  and 

I,  .  pai  ties  to  bring  it  forward  again  as  they  may  he  advised. 

A.  /)  Follett,  W.  B.  Loomis,  J.  Randolph  Tucker,  and 
Franklin  B.  Gowen,  for  complainant. 

Edi  ■  i  d  Baxter  and  L.  II.  Nolle,  for  defendant  L.  &  N.  E. 
ft.  Co. 

Jol  iS.Bl  ••'/•,  for  defendant  St.  L.,  I.  M.  &  S.  fty.  Co. 

R  L.  Ru     //,  for  defendant  M.  &  0.  R.  R.  Co. 

Edward  Colston  and  Charles  M.  Oi8tt  for  defendants  C.  N. 
O.  &  i.  P.  Ry.  Qo.i  &  Ala.  G.  8.  ft.  ft.  Co. 
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Holme*  Cummins,  for  defendants  N.  N.  &  M.  Co.  &  L.  N. 
O.  &  T.  R'y.  Co. 

If.  1).  Money,  for  defendants  Miss.  &  Tenn.  R.  R.  Co.  & 
111.  Cent.  11.  K.  Co. 

OPINION   OF   THE    COMMISSION. 

Co  OLE  Y,  Chairman  : 

The  questions  at  issue  in  these  cases  are  to  some  extent 
identical,  and  where  not  the  same,  are  so  far  similar  that  it 
was  deemed  practicable  by  the  parties  that  they  should  all 
be  tried  together.  They  have  accordingly  been  so  tried,  the 
evidence  being,  by  consent,  taken  in  the  case  first  entitled, 
but  received  and  applied  in  each  of  the  others,  so  far  as  it 
was  found  to  be  applicable.  The  principal  grievance  com- 
plained of  is  that  the  defendant  companies  discriminate 
against  the  complainant  in  their  charges  for  the  transporta- 
tion of  petroleum  oil,  but  the  rates  for  the  transportation  of 
the  oil  in  barrels,  which  is  the  method  made  use  of  by  com- 
plainant, are  also  alleged  to  be  excessive,  and  in  some  eases 
a  violation  of  the  fourth  section  of  the  Act  to  Regulate  Com- 
merce is  complained  of.  The  petition  'n  the  case  first  enti- 
tled, after  setting  out  the  line  of  the  defendant's  road  and  the 
cities  and  other  points  reached  thereby,  proceeds  to  say  : 

"  That  one  of  the  important  duties  of  said  Louisville  and 
Nashville  Railroad  Company  is  the  transportation  of  refined 
illuminating  petroleum  oil  (mostly  produced  and  manufac- 
tured in  the  States  of  Pennsylvania  and  Ohio)  from  Cincin- 
nati, Ohio,  and  Louisville,  Kentucky,  to  the  afore-named 
cities  and  other  points  on  the  said  carrier's  said  lines  of  rail- 
road in  the  said  several  states  and  other  states  into  and 
through  which  said  carrier's  railroad  lines  pass. 

"  That  such  oil  is  an  article  of  extensive  commerce  and  of 
prime  necessity  to  the  people  reached  by  said  carrier's  rail- 
road lines,  and  that  in  the  transportation  of  such  oil  by  said 
carrier  two  prevailing  methods  are  employed,  one  by  means 
of  box  cars,  carrying  the  oil  in  barrel  packages,  and  the 
other  by  iron  tank  cars,  generally  holding  100  barrels  and 
upwards,  built  and  used  for  that  express  purpose. 

"  And  said  complainant  further  says  that  he  is  engaged  at 
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Marietta,  Ohio,  and  in  that  vicinity  in  the  business  oi  pro- 
ducing, manufacturing,  and  dealing  in  such  petroleum  oils, 
and  shipping  the  same  to  various  markets  in  the  Southern 
and  Western  States  of  this  country;  that  he  has  large  capi- 
ta] invented  in  this  business  and  extensive  facilities  therefor, 
and,  but  for  the  acts  of  said  carrier  hereinafter  complained 
of,  would  produce  and  sell  man]  thousands  more  barrels  of 
such  oil  than  now  ;  that  many  of  his  principal  markets  for 
aid  manufacture  are  in  the  territory  reached  and  trav- 
ersed l>\  waid  carrier's  system  of  railways  ;  that  it  is  abso- 
lutely essential  to  the  continued  existence  ;ui<!  success  of  his 
said  business  that  he  should  have  rates  and  facilities  both 
reasonable  in  themselves  and  equally  as  favorable  as  those 
accorded  to  bis  competitors  for  the  transportation  of  said 
products  to  such  markets,  many  of  which  can  only  be  reached 
by  said  carrier's  roads  and  none  of  which  can  be  reached  a,s 
conveniently  or  cheaply  by  any  other  means,  if  said  com- 
plainant ;s  accorded  reasonable  and  just  rales  by  said 
carrier. 

"Complainant  further  states  that  the  Standard  Oil  (lorn- 
,  ,  a  corporation  organized  and  existing  in  and  under  the 
Jaws  of  the  State  of  Kentucky,  is  a  verj  extensive  dealer  in 

and    shipper    of    such    petroleum    oils,    and     is    Ids   (duel'   and 

almost  sole  competitor  for  the  sale  thereof  in  the  aforesaid 
markets." 

''And  said  complainant  further  stales  that  said  carrier  has 

been   guilty  of  violation  of  the  provisions  of  the  Act  of  Con- 

of  the  United  States  of  America   entitled  'An  Act  to 

Regulate  Commerce/ approved    February  4,  L887,  and  which 

took  effect  April  -r>,  L887,  in  the  following  particulars,  to  wit: 

"  I'm!  charge.  By  making  charges  for  services  to  be  ren- 
dered by  said  carrier  in  the  transportation  of  such  as  afore- 
miid    from   Cincinnati,  Ohio,  and   said   Louisville,  Kentucky, 

to    poinl  ■    On  the  said  carrier's  said    railroad   lines  in  the  said 

ntates  other  than   Ohio  and   Kentucky,  which  were  in  them- 
tijusl  and  unreasonably    bigh. 
"I  ruler  tl  ge*  the  complainant  makes  the  following 

s. pec ili i -a lions,  each  and  all  of  which  are  rale;,  per  LOO  pounds 

d  company  on   M;i)  9,  L887,  and  as 
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complainant  is  informed  and  believes  and  so  alleges,  ever 
since  that  day  for  services  to  be  rendered  by  said  company' 
in  the  transportation  in  barrel  packages  in  car-load  ship- 
ments of  such  oils  from  said  Louisville,  Kentucky,  to  the  re- 
spective destinations  named,  each  and  all  of  which  destina- 
tions are  points  reached  by  the  lines  of  railroad  owned, 
leased,  and  operated  by  said  railroad  company,  and  each  and 
all  of  which  rates  complainant  alleges  to  be  unreasonable 
and  unjust. 

"1.  Mobile,  Ala.,  30  cents. 

"  2.  New  Orleans,  La.,  30  cents. 

"  3.  Montgomery,.  Ala.,  45  7-10  cents. 

"  4.  Selma,  Ala.,  45  7-10  cents. 

"  5.  Birmingham,  Ala.,  45  7-10  cents. 

"  6.  Nashville,  Tenn.,  18f  cents. 

"  7.  Memphis,  Tenn.,  15  cents. 

"  8.  Clarksville,  Tenn.,  16  3-10  cents. 

"  9.  All  other  points  reached  by  said  lines  of  railroad  lo- 
cated in  states  other  than  Kentucky,  the  rates  of  which  ap- 
pear in  the  statement  of  rates  required  by  said  Act  of  Con- 
gress and  on  file  with  said  Commission,  and  each  and  all  of 
which  rates  complainant  alleges  to  be  unreasonable  and  un- 
just. Complainant,  under  said  charge,  also  makes  the  fol- 
lowing specifications,  each  and  all  of  which  are  the  rates  per 
100  pounds  charged  by  said  railroad  company  for  the  trans- 
portation of  such  oils  in  barrel  packages,  in  car-load  ship- 
ments from  Cincinnati,  Ohio,  to  the  respective  destinations 
named,  each  and  all  of  which  are  points  reached  by  the  lines 
of  the  railroad  owned,  leased,  and  operated  by  defendants, 
and  are  in  states  other  than  the  state  of  Ohio,  which  rates 
appear  on  the  tariff  sheets  of  defendant,  furnished  by  it  to 
complainant  May  9,  1887,  as  showing  its  rates  then  in  force, 
and  which  rates  complainant  is  informed  and  believes  and 
alleges  have  ever  since  been  in  force,  each  and  all  of  which 
rates  complainant  alleges  to  be  unreasonablv  high  and  unjust. 

"  10.  Nashville,  Tenn.,  25  cents. 

"  11.  Decatur,  Ala.,  50  cents. 

"  12.  Birmingham,  Ala.,  59  cents. 
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"  13.  Calera,  Ala.,  59  cents. 

"  14.  Montgomery,  Ala.,  59  cents. 

"  15.  Selma,  Ala.,  59  cents. 

"  1G.  Pensacola,  Fla.,  45  cents. 

"17.  Mobile,  Ala.,  39  cents. 

"  18.  New  Orleans,  La.,  39  cents. 

"  Second  charge.  Complainant,  for  a  second  charge  against 
defendant,  alleges  that  defendant  has  ever  since  April  5, 1887, 
charged  complainant  for  services  to  be  rendered  by  the  de- 
fendant in  the  transportation  of  snch  oils  for  complainant 
from  said  Cincinnati,  Ohio,  to  points  in  states  other  than 
Ohio  reached  by  the  lines  of  railroad  owned,  operated,  and 
leased  by  defendant,  and  from  Louisville,  Kentucky,  to  points 
in  states  other  than  Kentucky  reached  by  said  lines  of  rail- 
road, a  greater  compensation  than  it  charged  said  Standard 
Oil  Company  of  Kentucky  for  like  and  contemporaneous  ser- 
vices rendered  and  to  be  rendered  by  defendant  for  said  com- 
pany in  the  transportation  of  such  oils  for  said  company, 
said  company  being  sometimes  consignee  thereof  and  some- 
times consignor  thereof,  and  sometimes  both  consignee  and 
consignor  thereof  from  said  Cincinnati,  Ohio,  to  said  points 
in  states  other  than  Ohio,  and  from  said  Louisville,  Ken- 
tucky, to  said  points  in  states  other  than  Kentucky,  all  of 
said  transportation,  both  for  complainant  and  said  Standard 
Oil  Company, being  under  substantially  similar  circumstances 
and  conditions. 

"Under  the  above  charge  complainant  makes  the  follow- 
ing specifications  : 

"  1.  The  following  is  a  statement  of  the  rate  per  one  hundred 
pounds  charged  by  defendant  on  May  9,  1887,  and  ever  since 
to  complainant  and  to  said  Standard  Oil  Company  of  Ken- 
tucky for  lie  transportation  of  such  oils  from  Louisville, 
Kentucky,  to  tin;  respective  destinations  named: 

ION'.  to  GEORGE  BIOB.  TO  STANDARD  oil.  00. 

Montgomery,  Ala 45  7-10  cents.  80  cents. 

Bolma,  Ala -15  7-10     "  80 

Birmingham,  Ala 45  7-10     "  80       " 

Nashville,  Tenn i*:;  "  15 

■ 15  "  \:l\      " 
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"  2.  The  following  is  a  statement  of  the  rate  per  one  hun- 
dred pounds  charged  by  defendant  on  May  9, 1887,  and  ever 
since  to  complainant  and  said  Standard  Oil  Company  of 
Kentucky,  respectively,  for  the  transportation  of  such  oils 
from  Cincinnati,  Ohio,  to  the  respective  destinations  named. : 

DESTINATION.  TO  GEORGE  RICE.  TO  STANDARD  OIL  CO. 

Decatur,  Ala 50cenU.  4i>  cents. 

Birmingham,  Ala 59  "  47  " 

Calera,  Ala 59  "  47  " 

Montgomery,  Ala 59  "  47  " 

Selma,  Ala 59  "  47  " 

Pensacola,  Fla 45  "  40  " 

Mobile,  Ala 39  "  34  " 

New  Orleans,  La 39  "  34  " 

"  3.  Defendant  has  in  all  its  charges  to  complainant  for 
services  rendered  and  to  be  rendered  by  it  in  the  transporta- 
tion of  oils  for  him  over  its  said  lines  of  railroad  charged 
him  for  the  entire  actual  weight  of  such  oils,  while  defendant 
has  in  many  instances,  too  numerous  to  mention  without  un- 
duly encumbering  the  record,  since  April  5,  1887,  charged 
said  Standard  Oil  Company  for  services  rendered  it  or  to 
be  rendered  by  it  for  said  Standard  Oil  Company  in  trans- 
portation of  oils  over  its  said  lines  of  railroad  for  much  less 
than  the  actual  weight  of  such  oils. 

"  4.  The  freight  rate  charged  by  defendant  to  complainant 
ever  since  April  5,  1887,  for  the  transportation  of  such  oils  in 
barrel  packages,  car-load  shipments,  owner's  risk,  from  Louis- 
ville, Kentucky,  to  Huntsville,  Alabama,  is  37  cents  per  100 
pounds,  including  the  weight  of  barrels,  which  is  the  rate  for 
such  transportation  appearing  in  the  tariff  sheet  of  defendant 
in  force  ever  since  April  5,  1887,  yet  about  May  1,  1887,  a 
car-load  of  oil,  containing  66  barrels  of  oil,  weighing,  includ- 
ing barrels,  24,750  pounds,  was  delivered  by  said  Standard 
Oil  Company  to  defendant  at  Louisville,  Kentucky,  to  be 
transported  to  Huntsville,  Alabama.  Said  oils  were  consigned 
to  Halsey  Bros.,  at  Huntsville,  Alabama,  who  were  the  agents 
at  said  place  of  said  Standard  Oil  Company  and  competitors 
in  business  at  said  point  with  complainant.     Said  oils  were 
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transported  from  Louisville,  Kentucky,  to  Huntsville,  Ala- 
bama, and  the  charge  made  by  defendant  for  such  transport- 
ation was  $68.07,  or  27^-  cents  per  100  pounds. 

"  Third  charge.  Complainant,  for  a  third  charge  against 
defendant,  says- that  the  defendant  in  its  rates  charged  by  it 
for  services  rendered  and  to  be  rendered  by  it  for  the  trans- 
portation of  said  oils  for  complainant  and  said  Standard 
Oil  Company  from  Cincinnati,  Ohio,  to  points  reached  by  de- 
fendant's said  lines  of  railroads  in  states  other  than  Ken- 
tucky, has,  since  April  5,  1887,  uniformly  made  and  given 
undue  and  unreasonable  preferences  and  advantages  to  said 
Standard  Oil  Company  of  Kentucky  and  to  certain  localities 
on  its  lines  of  railroad,  and  has  subjected  complainant  and 
certain  localities  on  its  lines  of  railroad  to  undue  and  unre- 
sonable  prejudices  and  disadvantages." 

"  Under  the  above  charge  complainant  makes  the  follow- 
ing specifications  : 

"1.  Complainant  here  repeats  under  this  eh  arge  specification 
No.  1  under  the  second  charge  of  his  complaint,  and  alleges 
that  the  differences  in  the  circumstances  surrounding  tlio 
shipments  of  said  George  llice  and  said  Standard  Oil  Com- 
pany, and  that  any  differences  to  defendant  in  the  cost  and 
expense  and  convenience  of  transportation  of  such  oils  of 
said  George  Rice  and  said  company,"  respectively,  and  any 
differences  between  the  circumstances  under  which  said 
George  Rice  and  said  company,  respectively,  ship  their  oils 
justifying  any  difference  in  rate,  if  there  be  any,  are  small 
and  insignificant  in  comparison  with  the  differences  in  the 
rates  so  charged  thorn,  respectively. 

"Complainant  here  repeats  under  this  charge  specification 
No.  2  Tinder  the  second  charge  of  Ins  complaint,  and  alleges 
that  the  differences  in  rates  therein  appearing  are  not  meas- 
ured by  any  differences  in  tin'  circumstances  surrounding  the 
shipments  of  said  George  Kiev;  and  said  Standard  Oil  Com- 
pany, and  that  any  differences  to  defendant  in  the  cost  and 
expense  and  convenience  of  transporting  such  oils  for  said 
:ind  said  company,  respectively,  and  any  differences  be- 
tween fche  circumstances  under  which  said  Rice  and  said 
company,  respectively,  ship  their  oils  justifying  any  differ- 
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ence  in  rate,  if  there  be  any,  are  small  and  insignificant  in 
comparison  with  the  differences  in  the  rates  charged  them, 
respectively." 

"  Complainant  is  informed  and  believes  and  therefore 
states  that — 

"  3.  Defendant  owns  a  number  of  tank  cars,  as  hereinbe- 
fore described,  and  furnishes  the  same  to  the  said  Standard 
Oil  Company  for  its  use  in  transporting  oil  shipped  by  said 
company  from  Cincinnati,  Ohio,  to  points  reached  by  defend- 
ant's said  lines  of  railroad  in  States  other  than  Ohio,  and 
from  Louisville,  Kentucky,  to  points  reached  by  defendant's 
said  lines  of  railroad  in  States  other  than  Kentucky,  but  re- 
fuses to  furnish  the  same  to  said  George  Rice  for  his  use  in 
transporting  oil  from  said  Cincinnati,  Ohio,  and  Louisville, 
Kentucky,  to  such  points  in  States  other  than  Ohio  and 
Kentucky." 

"  4.  Defendant  in  its  freight  rates  for  the  transportation  of 
such  oils  from  Cincinnati,  Ohio,  to  points  reached  by  defend- 
ant's said  lines  of  railroad  in  States  other  than  Ohio,  and 
from  Louisville,  Kentucky,  to  points  reached  by  defendant's 
of  railroad  in  States  other  than  Kentucky  almost 
uniformly,  since  April  5,  1887,  has  charged  a  higher  rate  per 
100  pounds  for  oil  transported  by  it  in  barrel  packages,  in 
car-load  shipments,  owner's  risk,  than  it  charged  per  100 
pounds  for  such  oils  transported  by  it  at  the  same  time  be- 
tween the  same  points  contained  in  tank  cars,  owner's  risk, 
while  at  no  time  has  there  been  any  difference  between  the 
cost,  expense,  and  convenience  of  transporting  said  oil  by 
said  two  methods  or  any  circumstances  justifying  a  difference 
of  rate  between  said  two  methods  of  transportation  which 
even  approximated  the  differences  in  defendant's  freight 
rates  for  transportation  by  said  two  methods  any  differ- 
ences between  the  cost,  expense,  and  convenience  to  defend- 
ant of  transportation  by  said  two  methods,  or  any  circum- 
stances justifying  a  difference  in  rate  between  said  two 
methods  being  slight  and  insignificant  compared  with  the 
differences  in  rate  between  said  two  methods  actually  made 
by  defendant.  Complainant  ships  his  oils  over  defendant's 
lines  of  railroad  exclusively  in  barrel  packages,  while  said 


512  INTERSTATE    COMMERCE    COMMISSION   REPORTS. 

Standard  Oil  Company  ships  its  oil  over  defendant's  lines  of 
railroad  almost  exclusively  in  tank  cars. 

"5.  Defendant's  freight  rates  per  100  pounds  for  the  trans- 
portation of  such  oils  from  Louisville,  Kentucky,  to  the  fol- 
lowing destinations  are  the  same  whether  the  oil  is  carried 
in  barrel  packages  or  in  tank  cars  : 

Mobile,  Ala,  Jackson,  Miss. 

New  Orleans,  La.  Jackson,  Tenn. 

Meridian,  Miss.  Vicksburg,  Miss. 

:'  While  defendant's  freight  rates  per  100  pounds  for  the 
transportation  of  such  oils  from  Louisville,  Kentucky,  to 
nearly  all,  if  not  all,  the  other  points  reached  by  defendant's 
lines  of  railroad  in  States  other  than  Kentucky  are  much 
higher  for  oils  carried  in  barrel  packages  than  for  oils  car- 
ried in  tank  cars." 

"  6.  Defendant's  freight  rates  per  100  pounds  for  the  trans- 
portation of  such  oils  from  Cincinnati,  Ohio,  to  Nashville, 
Tennessee,  and  Mobile,  Alabama,  are  the  same  whether  the 
oil  is  carried  in  barrel  packages  or  in  tank  cars,  whilst  the 
defendant's  freight  rates  per  100  pounds  for  the  transporta- 
tion of  such  oils  from  Cincinnati,  Ohio,  to  nearly  all,  if  not 
all,  the  other  points  reached  by  defendant's  lines  of  railroad 
in  States  other  than  Ohio  are  much  higher  when  the  oils  are 
carried  in  barrel  packages  than  when  the  oils  are  carried  in 
tank  cars." 

"  7.  Defendant  has,  since  April  5,  1887,  charged  for  the 
transportation  of  oils  from  Cincinnati,  Ohio,  and  from  Louis- 
ville, Kentucky,  to  Birmingham,  Alabama,  Calera,  Alabama, 
Montgomery,  Alabama,  and  Selma,  Alabama,  the  same  freight 
rates  in  all  cases  to  each  of  said  localities,  although  by  de- 
fendant's line  of  road  Baid  Calera  is  'X\  miles  farther  from 
said  Cincinnati  and  said  Louisville  than  said  Birmingham, 
and  said  Montgomery  is  63  miles  farther  from  said  Cincin- 
nati and  Baid  Louisville  than  said  Calera,  and  said  Selma  is 
50  miles  farther  from  Baid  Cincinnati  and  Baid  Louisville  than 
laid  Montgomery;  and  oils  transported  i>.\  defendant  from 
(  incinnati,  Ohio,  or  Louisville,  Kentucky,  to  said  Selma  aw 
sarried  by  it  through  Baid  Birmingham,  said  Cal- 
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era,  and  said  Montgomery,  and  the  distance  from  said  Cin- 
cinnati to  said  Selma  over  defendant's  line  of  road  is  650 
miles,  and  the  distance  from  said  Louisville  to  said  Selma 
over  defendant's  line  of  road  is  540  miles." 

"  Fourth  charge.  Complainant,  for  a  fourth  charge  against 
defendant,  says  that  defendant  has,  since  April  5,  1887, 
charged  and  received  for  the  transportation  by  it  of  such 
oils  from  Cincinnati,  Ohio,  and  Louisville,  Kentucky,  to 
points  reached  by  defendant's  said  line  of  railroad  in  States 
other  than  Ohio  and  Kentucky  a  greater  compensation  in 
the  aggregate  for  a  shorter  than  for  a  longer  distance  over 
the  same  line  in  the  same  direction,  the  shorter  being  includ- 
ed within  the  longer  distance,  such  oils  being  a  like  kind  of 
property  in  all  cases  and  such  transportation  being  under 
substantially  ihe  same  circumstances  and  conditions." 

"  Under  the  above  charge  complainant  makes  the  following 
specification  :  The  rate  charged  by  defendant  for  the  trans- 
portation of  such  oils  in  barrel  packages  in  car-load  ship- 
ments from  Cincinnati,  Ohio,  to  and  from  Louisville,  Ken- 
tucky, to  destinations  named  below,  with  the  distances  of 
each  destination  from  the  place  of  shipment  over  defendant's 
said  line  of  railroad,  are  as  follows : 

"  From  Cincinnati,  Ohio  : 

DESTINATION.  DISTANCE.  KATE  PER  100  POUNDS. 

New  Orleans,  La 921  miles.  39  cents. 

Birmingham,  Ala 504     "  59       " 

Mobile,  Ala 780     "  32      " 

"  From  Louisville,  Kentucky  : 

DESTINATION.  DISTANCE.  RATE  PER  100  POUNDS. 

New  Orleans,  La 811  miles.-  35  cents. 

Birmingham,  Ala 594     "  52       " 

Mobile,  Ala 780     "  35      " 

"  Said  complainant  further  alleges  that  the  aforesaid  dis- 
criminations against  him  in  rates  and  the  aforesaid  unreas- 
onably high  and  unjust  rates  charged  him  have  had,  and  as 
he  believes  were  designed  to  have,  the  effect  to  give  to  the 
Standard  Oil  Company  an  almost  complete  monopoly  of  the 
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traffic  in  such  oils  at  the  points  reached  by  said  defendants' 
lines  of  railroad,  and  to  exclude  said  complainant's  products 
from  nearly  all  of  said  points,  and  that  such  discriminations 
and  charges,  as  complainant  is  informed  and  believes  and 
therefore  states,  have  been  made  by  said  defendant  at  the 
dictation  of  said  Standard  Oil  Company,  and  he  states  that 
by  reason  of  the  premises  he  has  been  largely  injured  in  his 
business  and  has  lost  large  profits  that  he  otherwise  would 
have  realized ;  that  his  facilities  in  all  other  respects  than 
for  said  transportation  during  all  the  time  since  April  5, 1887, 
have  been  ample  for  the  transaction  of  a  large  and  profitable 
business  in  the  sale  of  said  oils  in  said  markets,  and  that 
but  for  the  premises  he  would  have  prosecuted  such  busi- 
ness to  the  limits  of  his  facilities  with  great  profit  to  him- 
self. • 

"  Your  said  complainant  therefore  prays  that  your  Honor- 
able Commission  will  proceed  to  inquire  into  tne  matters 
hereinbefore  complained  of  and  ascertain  and  find  the  facts 
with  respect  to  the  alleged  violation  of  the  said  act  of  Con- 
gress, and  the  extent  to  which  said  complainant  has  been  in- 
jured and  is  entitled  to  reparation,  and  report  the  same  with 
your  conclusions  and  recommendations  according  to  law; 
and  further  that  your  Honorable  Commission  will  notify  said 
defendant  to  cease  and  desist  from  such  violations,  and  make 
such  reparation,  and  will  take  such  further  action  as  is  law- 
ful and  proper  in  the  premises." 

The    petition  was    duly  verified    and  was   filed   July    22, 

1887. 

The  answer  of  defendant  is  also  given  in  full,  with  the 
omission  only  of  formal  averments  and  such  recitals  as  are 
not  necessary  to  an  understanding  of  the  issues  made.  De- 
fendant "admits  that  in  the  transportation  of  said  oil  to 
some,  if  not  all,  of  aforesaid  towns  and  cities  two  methods 
are  employed  one  by  means  of  box  cars,  carrying  oil  in  bar- 
rel packages,  the  other  by  iron  tank  cars,  generally  holding, 
not  one  hundred,  but  sixty  barrels  of  over  that  amount. 

Further  answering,  defendant  says  it  does  Qot  know  but 
believes  thai  complainant  Rice  is  engaged  at  Marietta,  Ohio, 
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or  iii  that  vicinity  in  the  business  of  producing,  manufactur- 
ing, and  dealing  in  petroleum  oils,  and  in  shipping  the  same 
to  various  markets  in  the  Southern  and  Western  States  of 
this  country,  but  whether  he  has  large  capital  or  what  amount 
of  capital  he  has  invested  in  said  business,  or  whether  he 
has  extensive  facilities  or  what  facilities  he  has  therefor  de- 
fendant does  not  know,  nor  can  he  speak,  for  his  belief  or 
otherwise,  but  it  denies  that  but  for  the  alleged  acts  of  this 
defendant  in  complainant's  said  bill  complained  of  he  would 
produce  or  sell  many  thousand  more  or  any  more  barrels  of 
such  oil  than  he  now  produces  and  sells.  Defendant  admits 
that  many  of  complainant's  principal  markets  for  his  said 
manufactures  are  in  the  territory  reached  and  traversed  by 
this  defendant's  system  of  railways ;  that  it  is  absolutely  es- 
sential to  the  continued  existence  and  success  of  his  said 
business,  that  he  should  have  rates  and  facilities  both  reas- 
onable in  themselves  and  equally  as  favorable  under  similar 
circumstances  and  conditions  as  those  accorded  to  his  com- 
petitors for  the  transportation  of  said  products  to  such  mar- 
kets, and  defendant  admits  that  many  of  them  can  only  be 
reached  by  defendant's  roads,  but  it  denies  that  none  of  said 
markets  can  be  as  conveniently  or  cheaply  reached  by  any 
other  means  if  complainant  is  accorded  reasonable  and  just 
rates  by  this  defendant.  Defendant  admits  that  the  Stand- 
ard Oil  Company  is  a  corporation,  incorporated  and  organ- 
ized under  the  laws  of  Kentucky,  and  that  it  is  a  very  exten- 
sive dealer  in  and  shipper  of  such  petroleum  oil,  and  defend- 
ant believes  that  said  Standard  Oil  Company  is  the  chief 
competitor  of  complainant  for  the  sale  thereof  in  the  afore- 
said markets. 

"  For  answer  to  the  first  charge  made  in  complainant's  bill 
and  specifications  thereunder,  defendant  says  : 

"  (1.)  It  is  not  true,  and  it  denies  that  it  has  been  guilty  oi 
any  violations  of  the  provisions  of  the  act  of  Congress  of  the 
United  States  entitled  "An  Act  to  Regulate  Commerce,"  ap- 
proved February  4,  1887,  either  by  making  charges  for  ser- 
vices to  be  rendered  by  it  as  common  carrier  in  the  transport- 
ation of  oil  from  Cincinnati,  Ohio,  or  Louisville,  Kentucky, 
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to  points  on  its  railroad  lines  in  States  other  than  the  States 
of  Ohio  or  Kentucky,  or  in  any  other  manner. 

"  (2.)  It  admits  that  on  May  9,  1887,  and  ever  since  that 
time  for  services  to  be  rendered  by  it  in  the  transportation  in 
barrel  packages,  in  car-load  shipments,  of  petroleum  oil  from 
Louisville  aforesaid  to  Mobile,  Ala.;  New  Orleans,  La.; 
Montgomery,  Ala.;  Selma,  Ala.;  Birmingham,  Ala.;  Nash- 
ville, Tenn.;  Memphis,  Tenn.,  and  Clarksville,  Tenn.,  its 
charges  were  the  respective  prices  set  out  in  complainant's 
bill  of  complaint,  and  it  also  admits  that  each  one  of  said 
towns  is  reached  by  its  lines  of  road  and  the  South  and 
North  Alabama  railroad,  except  Selma,  Ala.,  which  cannot  be 
reached  thereby,  but  defendant  says  it  is  not  true  and  it  de- 
nies that  said  rates  or  any  of  them  are  unreasonably  high  or 
unjust. 

"  (3.)  Defendant  denies  that  the  rate  or  rates  to  all  other 
points  or  to  any  point  reached  by  its  lines  of  railroad,  located 
in  any  State  other  than  Kentucky,  fixed  by  it  in  its  schedule 
required  by  law  to  be  and  which  has  been  tiled  with  the 
Honorable  Commission  are  or  is  unreasonable  or  unjust. 

"  (4.)  It  admits  that  the  following  rates  per  100  pounds  for 
shipment  of  petroleum  oil  in  barrel  packages,  car-load  ship- 
ments, from  Cincinnati,  Ohio,  to  the  following  points  in 
States  other  than  Ohio  are  the  rates  which  appear  on  its 
tariff  sheets  furnished  by  it  to  complainant  on  May  9,  1887, 
as  the  rates  then  in  force,  and  they  are  rates  which  are  now 
in  force,  to  wit : 

"Nashville,  Tenn.,  25  cents. 
"  Decatur,  Ala.,  50  cents. 
"  Birmingham,  Ala.,  59  cents. 
"Calera,  Ala.,  59  cents. 
"Montgomery,  Ala.,  59  cents. 
Li  Selma,  Ala.,  59  cents. 
"Pensacola,  Pla.,  46  cents. 
"Mobile,  Ala.,  39  cents. 
"New  Orleans,  La.,  39  cents. 

"  Except  that  the  rate  furnished  for  shipment  to  Nashville, 

T<  mi.,  was  28J  instead  of  25  cents;  thai  t<>  Pensacola  was  10 
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cents  instead  of  45  cents ;  that  to  New  Orleans  and  that  to 
Mobile  was  34  cents  each  instead  of  39  cents  ;  and  defend- 
ant admits  that  all  of  said  points  are  reached  by  its  lines  of 
road,  except  Seima,  and  except  all  points  between  Decatur 
and  Montgomery,  Ala.,  which  cannot  be  thus  reached,  but 
defendant  says  it  is  not  true  and  it  denies  that  said  rates  or 
any  of  them  are  unjust  or  unreasonably  high. 

"  For  answer  to  the  second  charge  made  in  complainant's 
bill  and  the  specifications  thereunder  defendant — 

"  (1.)  Denies  that  it  has  at  any  time  since  April  5,  1887, 
charged  complainant  for  services  to  be  rendered  by  this  de- 
tendant  in  the  transportation  of  such  oils  to  points  in  States 
other  than  Ohio  reached  by  its  lines  of  railroad,  or  from 
Louisville,  Ky.,  to  points  in  States  other  than  Kentucky 
reached  by  said  lines  of  railroad,  a  greater  compensation 
than  it  charged  said  Standard  Oil  Company  of  Kentucky  for 
like  and  contemporaneous  services  rendered  or  to  be  render- 
ed by  this  defendant  for  said  company  in  the  transportation 
of  such  oils  for  said  company  from  said  Cincinnati,  Ohio,  or 
from  Louisville,  Ky.,  to  said  points  or  any  of  them  in  States 
other  than  Kentucky,  and  denies  that  the  shipments  re- 
ferred to  by  complainant  in  his  said  bill  were  made  for  him 
and  for  said  Standard  Oil  Company  under  substantially  sim- 
ilar circumstances  or  conditions. 

"  (2.)  It  admits  that  the  rate  per  100  pounds  charged  by  it 
to  complainant  on  Ma}^  9,  1887,  and  ever  since  for  the  trans- 
portation of  such  oil  from  Louisville,  Ky.,  to  the  respective 
destinations  named  in  complainant's  bill  is  the  rate  given 
therein,  to  wit : 

"  To  Montgomery,  Ala.,  45  7-10  cents  ;  Selma,  Ala.,  45  7-10 
cents  ;  Birmingham,  Ala.,  45  7-10  cents  ;  Nashville,  Tenn., 
18 J  cents ;  Memphis,  Tenn.,  15  cents,  and  that  on  some  oil 
shipped  by  it  during  that  time  for  the  Standard  Oil  Company 
defendant  charged  from  Louisville  to  said  respective  points 
per  100  pounds  the  following  rates,  as  stated  in  complain- 
ant's bill,  to  wit : 

"  To  Montgomery,  30  cents  ;  to  Selma,  30  cents  ;  to  Bir- 
mingham, 30  cents ;  to  Nashville,  15  cents,  and  to  Memphis, 
12J  cents. 
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"  (3.)  It  further  admits  that  its  rate  to  complainant  on 
May  9,  1887,  and  ever  since,  for  shipments  of  oil  from  Cin- 
cinnati, Ohio,  to  the  following  points,  per  100  pounds,  were 
the  rates  stated  in  complainant's  bill,  to  wit : 

"  To  Decatur,  Ala.,  50  cents ;  to  Birmingham,  Ala.,  59 
cents  ;  Calera,  Ala.,  59  cents  ;  Montgomery,  Ala.,  59  cents ; 
Selma,  Ala.,  59  cents ;  to  Pensacola,  Fla.,  45  cents ;  to  Mo- 
bile, Ala.,  39  cents,  and  to  New  Orleans,  La.,  39  cents,  with 
the  exception  that  the  charge  was  and  is  from  Cincinnati  to 
Pensacola  40  cents,  instead  of  45  cents,  and  to  Mobile  and  to 
New  Orleans  each  34  cents,  instead  of  39  cents;  and  the  de- 
fendant further  admits  that  during  said  time  it  was  shipping 
some  oil  for  the  Standard  Oil  Company  from  Cincinnati  to 
aforesaid  towns  at  the  following  rates  per  100  pounds,  to 
wit :  To  Decatur,  46  cents ;  to  Birmingham,  47  cents ;  to 
Calera,  47  cents  ;  to  Montgomery,  47  cents ;  to  Selma,  47 
cents  ;  to  Pensacola,  40  cents ;  to  Mobile,  34  cents  ;  to  New 
Orleans,  34  cents,  except  .that  to  Birmingham,  since  May  11, 
1887,  the  rates  have  been  a  little  less  than  47  cents  per  100 
pounds.  But  defendant  denies  that  in  its  said  rates  for  ship- 
ment for  the  Standard  Oil  Company  and  for  complainant 
from  Cincinnati  and  from  Louisville,  respectively,  to  afore- 
said respective  towns  or  any  of  them,  it  discriminated  in 
favor  of  the  Standard  Oil  Company  or  against  complainant, 
or  that  by  said  rates,  shipped  under  the  circumstances  that 
said  oils  were  respectively  shipped,  defendant  charged  com- 
plainant per  100  pounds  a  greater  compensation  than  it 
charged  said  Standard  Oil  Company. 

"  Defendant  says  that  all  the  rates  for  shipments  for  com- 
plainant made  so  as  aforesaid  from  Cincinnati  and  from 
Louisville,  respectively,  to  aforesaid  respective,  towns  were 
made  for  shipments  in  barrel  packages  and  car-load  ship- 
ments, and  all  of  tlie  rates  for  shipments  for  the  Standard 
nji  Company  so  as  aforesaid  from  Cincinnati  and  from 
Loui  mile,  respectively,  to  said  respective  towns  were  made 
for  shipments  in  tank  cars,  cost  of  transportation  or  the 
shipment  and  risk  of  which  is  much  less  than  the  cost  of 
•  portation  or  shipment  and  the  risk  of  a  like  quantity  of 
oil  in  barrels;  thai  the  rate  paid  or  fco  be  paid  as  aforesaid 
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by  complainant  for  such  shipments  is  the  same  rate  per  100 
pounds,  neither  greater  nor  less  than  was  and  is  by  defend- 
ant charged  to  and  paid  by  the  Standard  Oil  Company  for 
shipments  of  oil  in  barrel  packages,  car-load  shipments,  at 
the  same  time  and  from  and  to  the  same  points  that  said 
shipments  for  complainant  were  made  ;  and  defendant  also 
states  that  at  the  same  rates  charged  the  Standard  Oil  Com- 
pany for  the  shipments  of  its  oil  so  as  aforesaid  in  tank  cars 
from  Cincinnati  and  from  Louisville,  respectively,  to  said 
several  respective  towns  complainant  could  have  shipped,  as 
Le  well  knew,  his  oil  in  like  kind  of  tank  cars  at  any  time  on 
or  after  the  9th  day  of  May,  1887,  and  the  same  rates  as 
aforesaid  were  offered  him  and  published  in  defendant's  sched- 
ules of  rates  furnished  the  honorable  Interstate  Commission. 

"  (4.)  Defendant  admits  that  in  its  shiprftent  of  oil  in  bar- 
rels for  complainant  it  has  charged  or  intended  to  charge 
him  for  the  actual  weight  of  such  oils,  and  it  has  also  charged 
or  intended  to  charge  in  its  shipments  of  oil  in  barrels  for 
the  Standard  Oil  Company  for  the  actual  weight  of  such  oils, 
and  it  denies  that  it  has  in  any  shipment  of  oil  in  barrels 
made  any  difference  in  this  respect  between  oil  shipped  for 
complainant  and  oil  shipped  for  the  Standard  Oil  Company. 

"  Defendant  says  that  as  to  the  shipment  of  oil  in  tanks 
for  the  Standard  Oil  Company  and  everybody  else  the  same 
is  not  and  never  has  been  weighed,  but  the  quantity  con- 
tained in  the  tanks  is  estimated  at  a  certain  number  of 
pounds,  and  it  inay  be  true  that  in  some  shipments  for  the 
Standard  Oil  Company  that  estimates  were  below  the  actual 
weight,  but  the  same  quantity  of  oil  could  have  been  shipped 
in  the  same  manner  at  the  same  price  by  complainant. 

"  (5.)  Defendant  denies  that  about  May  1,  1887,  it  trans- 
ported or  contracted  to  transport  a  car-load  containing  60 
barrels  of  oil  and  weighing  24,750  pounds,  or  any  other 
weight,  from  Louisville,  Ky.,  to  Huntsville,  Ala.,  for  the 
Standard  Oil  Company,  for  $68.07,  or  27^  cents  per  100 
pounds  ;  at  least,  no  record  of  such  shipment  can  be  found 
on  defendant's  books. 

"  For  answer  to  the  third  charge  made  in  complainant's, 
bill  and  the  specifications  thereunder,  defendant — 
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"  (1.).  Denies  that  in  its  rates  charged  by  it  for  services 
rendered  or  to  be  rendered  by  it  for  the  transportation  of 
said  oils  for  complainant  and  the  said  Standard  Oil  Company 
from  Cincinnati,  Ohio,  to  points  or  any  point  reached  by  de- 
fendant's line  of  railroads  in  states  other  than  Ohio  and  Ken- 
tucky it  has,  since  April  5,  1887,  uniformly  or  at  all  made  or 
given  undue  or  unreasonable  preferences  or  advantages  to 
said  Standard  Oil  Company  or  to  certain  or  any  localities  on 
its  lines  of  railroad,  nor  has  it  subjected  complainant  or  cer- 
tain or  any  localities  on  its  lines  of  railroad  to  undue  or  un- 
reasonable prejudices  or  disadvantages. 

"  (2).  Defendant  says,  in  reference  to  the  difference  in 
rates  to  complainant  and  Standard  Oil  Company,  respect- 
ively, appearing  in  specifications  No.  1  and  No.  2,  under  the 
second  charge  iti  complainant's  bill  of  complaint,  it  denies 
that  said  differences  are  not  measured,  but  avers  that  they 
are,  by  the  differences  in  circumstances  surrounding  these 
shipments,  respectively  ;  and  defendant  denies  that  the  dif- 
ference to  it  in  the  cost  and  expense  and  convenience  of 
transportation  of  such  oils  for  complainant  and  the  Standard 
Oil  Company,  respectively,  or  that  the  difference  between  the 
circumstances  under  which  complainant  and  said  company, 
respectively,  ship  their  oils  do  not,  but  it  avers  that  they  do 
justify  the  difference  in  rates  made  to  said  parties,  respect- 
ively, and  it  denies  that  they  are  either  small  or  insignificant 
in  comparison  with  the  differences  in  the  rates  so  charged  ; 
and  defendant  says  that  said  rates  so  made  for  the  shipment 
of  the  oils  for  the  Standard  Oil  Company  were  made  for 
shipment  of  oil  to  be  made  in  large  and  regular  shipments  in 
iron  tank  cars,  which  tank  cars  were  to  be  furnished  and  the 
cars  kepi  in  repair  by  said  Standard  Oil  Company  free  of  ex- 
pense to  defendant,  which  oil  was  never  on  defendant's 
premises  and  there  at  its  risk,  and  by  which  cars  defendant 
was  furnished  with  return  loads,  while  the  rates  thus  made  to 
complainant  were  made  in  reference  to  the  shipment  of  <>il  in 
barrel  packages,  in  small  quantities  and  irregular  shipment, 
to  If  received  and  loaded  by  defendant  at  its  expense,  and 
held  ;d  its  risk  while  on  its  premises,  and  the  cars  used  for 
ipments  were  thus  greatly  injured  and  rendered  of 
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less  value  to  defendant  for  general  purposes  and  were  re- 
turned usually  empty,  so  that,  as  this  defendant  believes  and 
charges,  the  circumstances  and  conditions  under  which  the 
shipments  of  oil  for  the  Standard  Oil  Company  were  made 
were  so  dissimilar  from  the  circumstances  and  conditions  un- 
der which  the  oil  for  complainant  was  shipped  as  to  justify 
and  authorize  the  difference  in  rates  to  said  Standard  Oil 
Company  and  to  complainant  made  so  as  aforesaid. 

"  (3.)  Defendant  says  it  is  not  true  and  it  denies  that  it 
owns  or  ever  did  own  any  tank  cars,  or  that  it  ever  furnished 
to  said  Standard  Oil  Company  such  cars,  or  that  it  refuses  or 
ever  refused  to  furnish  such  cars  to  complainant,  or  that  he 
ever  applied  for  such  ;  but  defendant  says  if  complainant  had 
applied  for  such  cars  he  would  have  been  refused  for  the 
reason  that  defendant  did  not  and  does  not  own  or  have  such 
cars. 

"  (4.)  Defendant  admits  that  it  has  since  April  5,  1887,  in 
its  freight  rates  charged  a  higher  rate  per  100  pounds  for 
transportation  of  oil  in  barrels  than  for  oil  in  tanks,  except 
when  the  competition  with  water  lines  and  railroads  or  com- 
petition between  markets  or  products  has  forced  a  reduction 
in  rates  on  oil  in  barrels  to  the  same  or  nearly  the  same  rates 
charged  upon  oil  in  tank  cars  ;  but  it  is  not  true  and  defend- 
ant denies  that  the  difference  between  the  cost,  expense,  and 
convenience  of  transportation  of  oil  by  the  two  methods  has 
been  out  of  proportion  to  the  difference  between  the  rates  by 
the  two  methods,  and  denies  in  said  difference  in  expense, 
cost,  and  convenience  is  slight  or  insignificant,  but,  on  the 
contrary,  defendant  avers  that  they  were  so  great  as  to  justify, 
as  it  believes,  the  difference  in  rates  charged. 

"  (5.)  Defendant  admits  that  complainant  ships  in  barrels 
all  the  oils  he  ships  over  this  defendant's  lines  of  railroad, 
but  it  is  not  true  and  it  denies  that  the  Standard  Oil  Com- 
pany ships  in  tank  cars  almost  all  the  oil  which  it  ships  over 
defendant's  lines  of  railroad.  Defendant  says  that  said  Stand- 
ard Oil  Company  since  April  5,  1887,  has  shipped  over  its 
lines  of  railroad  in  barrel  packages,  car-load  shipments,  a 
much  greater  quantity  of  oil  than  complainant  has,  and  at 
tne  same  price  from  and  to  the  same  points,  and  it  has  ship- 
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ped  over  its  lines  of  railroad  during  that  period  about  twice 
as  much  oil  in  barrels  as  it  has  shipped  in  tank  cars. 

"  (6.)  Defendant  admits  that  the  rate  of  transportation  of 
oil  from  Louisville  to  the  following  destinations  are  the  same 
whether  the  oil  is  carried  in  barrel  packages  or  in  tank  cars, 
to  wit  :  Mobile,  Ala.,  Meridian,  Miss.,  Jackson,  Tenn.,  New 
Orleans,  La.,  Jackson,  Miss.,  Vicksburg,  Miss.,  and  that  the 
rates  are  the  same  for  shipments  from  Cincinnati  to  Nash- 
ville, Tenn.,  and  Mobile,  Ala.,  and  such  is  true,  not  as  a  mat- 
ter of  choice  of  this  defendant,  but  because  the  competition 
with  water  lines,  directly  and  indirectly,  at  said  points,  or 
competition  with  railroad  lines  or  between  markets  or  pro- 
ducts reduced  the  rates  for  shipment  of  oil  to  these  points  to 
the  regular  rates  of  shipment  of  oil  in  tank  cars. 

"  (7.)  Defendant  admits  that  since  April  5,  1887,  it  has 
charged  for  the  transportation  of  oils  from  Cincinnati  and 
from  Louisville  to  Birmingham,  Ala.,  Calera,  Ala.,  Mont- 
gomery, Ala.,  and  Selma,  Ala.,  the  same  freight  rate  in  all 
cases  to  each  of  said  points,  and  that  the  distance  from  Cin- 
cinnati and  Louisville  by  its  road  is  to  Calera  33  miles 
greater  than  to  Birmingham,  and  to  Montgomery  is  Go  miles 
greater  than  to  Calera,  and  that  oils  transported  over  its  lines 
of  road  from  Cincinnati  or  Louisville  to  Montgomery  are 
carried  through  Birmingham  and  Calera,  but  not  through 
Selma,  nor  is  Selma  on  defendant's  lines  of  railroad  ;  but  said 
rates  were  not  ^nade  nor  are  they  controlled  by  this  defend- 
ant. The  same  are  fixed  and  regulated  by  the  competition 
with  water-ways  and  railroad  lines  over  which  defendant  had 
and  has  no  control,  and  are  in  and  of  themselves  fair,  just, 
and  reasonable. 

"For  answer  to  the  fourth  charge  made  in  complainant's 
bill  and  the  specifications  thereunder  defendant — 

"(1.)  Denies  that  it  has  since  April  5,  1887,  charged  or 
received  for  the  transportation  by  it  of  such  oils  from  Cin- 
cinnati or  from  Louisville,  to  ^points  reached  by  its  lines  of 
railroad  in  states  other  than  Ohio  and  Kentucky,  a  greater 
compensation  in  the  aggregate  for  a  shorter  than  a,  longer 
distance  on  the  same  line  in  the  same  direction,  where  the 
shorter  was  included  within  the  longer  distance,  ami  whose 
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transportation  being  under  substantially  the  same  or  similar 
circumstances  and  conditions. 

"  (2.)  Defendant  admits  that  the  charges  made  by  it  for 
shipments  of  oil  from  Cincinnati  and  from  Louisville  to  the 
various  points  set  out  in  complainant's  bill  under  this  charge, 
and  the  distance  to  each  of  said  points  from  Cincinnati  and 
Louisville,  respectively,  is  as  given  by  complainant  in  its  first 
and  second  specifications  uruler  the  fourth  charge  in  his  bill, 
with  the  exception  that  the  rate  from  Cincinnati  to  New 
Orleans  should  be  34  cents  per  100  pounds  and  to  Mobile 
the  same,  and  the  distance  from  Louisville  to  Mobile  is  670 
miles,  and  the  rates  should  be  from  Louisville  to  New 
Orleans,  30  cents  per  100  pounds,  to  Birmingham  45  7-10, 
and  to  Mobile' 30  cents,  but  defendant  says  that  said  respect- 
ive shipments  to  said  several  points  were  made  under  the 
very  dissimilar  circumstances  and  conditions  as  aforesaid, 
justifying  and  authorizing,  as  it  believes,  the  different  rates 
charged  to  the  different  places  as  aforesaid. 

"  (3.)  Defendant  denies  that  any  of  the  alleged  discrimina- 
tions against  complainant,  or  the  alleged  unreasonably  high 
and  unjust  charges  against  him  set  out  in  his  bill -of  com- 
plaint, have  had  any  effect  or  were  designed  to  affect  or  to 
give  to  said  Standard  Oil  Company  a  monopoly  of  the  traffic 
in  such  oils  at  the  points  or  any  points  reached  by  its  lines 
of  railroad,  or  to  exclude  complainant's  products  from  nearly 
all  or  any  of  aforesaid  points,  and  it  denies  th^t  such  alleged 
discriminations  or  charges,  or  both,  have  been  made  by  de- 
fendant at  the  dictation  of  the  Standard  Oil  Company,  and  it 
denies  that  by  reason  of  such  alleged  discriminations  or  such 
alleged  unjust  and  unreasonably  high  charges,  or  both,  com- 
plainant has  been  injured  in  his  business,  or  that  thereby  he 
has  lost  profits  that  he  would  otherwise  have  realized. 

;'  Whether  complainant  in  all  other  respects  than  for  said 
transportation  during  all  or  any  of  the  time  since  April  5, 
1887,  has  had  ample  facilities  o»  what  facilities,  it  has  had  for 
the  transaction  of  a  large  or  a  profitable  business  in  the  sale 
of  said  oils  in  said  markets,  or  that  but  for  said  alleged  un- 
just and  unreasonable  charges  and  alleged  unjust  discrimina- 
tions complainant  would  have  prosecuted  such  with  profit  to 
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himself,  defendant  does  not  know  and  cannot  state  from  its 
belief  or  otherwise." 

All  the  other  petitions  were  filed  simultaneously  with  the 
one  above  mentioned — that  is  to  say,  July  22,  1887, 

The  pleadings  in  the  other  cases  it  is  deemed  sufficient  to 
present  in  brief  synopsis. 

The  petition  against  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  charges  that  defendant  violates  the  Act  to 
Regulate  Commerce — 

I.  By  making  charges  for  services  to  be  rendered  in  the 
transportation  of  petroleum  oils  from  St.  Louis,  Mo.,  to 
points  on  its  line  in  the  State  of  Arkansas  which  in  them- 
selves are  unreasonably  high. 

II.  By  having,  ever  since  April  5,  1887,  charged  complain- 
ant for  services  to  be  rendered  by  defendant  in  the  transpor- 
tation of  such  oils  for  complainant  from  St.  Louis,  Mo.,  to 
points  in  other  states  a  greater  compensation  than  it  has 
charged  the  Waters-Pierce  Oil  Company  of  Missouri  for  like 
and  contemporaneous  services. 

III.  By  having,  since  April  5,  1887,  in  its  charges  for  the 
transportation  of  such  oils,  uniformly  given  undue  and  un- 
reasonable preferences  and  advantages  to  said  Waters-Pierce 
Oil  Company  of  Missouri,  and  subjected  complainant  to  un- 
due and  unreasonable  prejudice  and  disadvantage. 

The  answer  of  this  defendant  meets  the  charges  with  full 
and  specific  denial. 

In  the  case  against  the  Mobile  ami  Ohio  Railroad  Com- 
pany tin1  issue  was  so  far  narrowed  by  a  stipulation  of  the 
parties  hereinafter  given  as  to  render  unnecessary  any  state- 
ment of  the  pleadings  in  this  place. 

• 

In  the  case  against  fche  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway  Company  the  charges  are  that  defendant  has 
violated  tin'  provisions  of  the  Act  to  Regulate  Commerce 

1.  By  making  charges  for  services  to  be  rendered  »..  'in? 
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transportation  of  petroleum  oil  from  Cincinnati,  Ohio,  to 
points  on  its  road  in  other  states  than  Ohio  which  in  them- 
selves were  unjust  and  unreasonably  high. 

II.  By  charging  complainant  for  services  to  be  rendered 
in  the  transportation  of  petroleum  oil  a  greater  compensation 
than  it  charged  the  Standard  Oil  Company  of  Kentucky  for 
like  and  contemporaneous  services. 

III.  By  having  in  its  rates  charged  for  services  rendered 
and  to  be  rendered  for  the  transportation  of  said  oils  for  com- 
plainant and  said  Standard  Oil  Company  of  Kentucky,  uni- 
formly made  and  given  undue  and  unreasonable  preferences 
and  advantages  to  said  Standard  Oil  Company,  and  subjected 
complainant  to  undue  and  unreasonable  prejudice  and  disad- 
vantage. 

The  answer  meets  the  charges  with  a  full  and  specific 
denial. 

The  petition  against  the  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Company,  joined  with  the  Alabama 
Great  Southern  Railroad  Company,  charges  a  violation  of 
the  said  Act  to  Regulate  Commerce — 

I.  By  making  charges  for  services  to  be  rendered  in  the 
transportation  of  petroleum  oil  in  themselves  unjust  and  un- 
reasonably high. 

II.  By  having  in  the  rates  charged  for  services  rendered 
and  to  be  rendered  in  the  transportation  of  petroleum  oil  for 
complainant  and  the  Standard  Oil  Company  of  Kentucky, 
respectively,  uniformly  made  and  given  undue  and  unreason- 
able preference  and  advantage  to  said  Standard  Oil  Company 
and  subjected  complainant  to  undue  and  unreasonable  preju- 
dice and  disadvantage. 

III.  By  having  charged  for  the  transportation  of  petro- 
leum oil  from  Cincinnati  to  points  reached  by  defendants' 
roads  a  greater  compensation  in  the  aggregate  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  in  the  same  di- 
rection, the  shorter  being  included  in  the  longer  distance,  anc\ 
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the  transportation  being  under  substantially  the   same  cir- 
cumstances and  conditions. 

Defendants  meet  the  first  and  second  charges  by  denial, 
and  they  also  deny  that  since  the  expiration  of  the  order  of 
relief  made  on  their  behalf  on  the"  19th  day  of  April,  1887, 
they  have  made  the  greater  charge  for  the  shorter  haul  of  the 
same  property  in  the  same  direction,  the  shorter  being  in- 
cluded in  the  greater  distance. 

The  petition  against  the  Mississippi  and  Tennessee  Kail- 
road  Company  charges  violation  of  the  Act  to  Regulate  Com- 
merce by  making  charges  for  the  transportation  of  petroleum 
oils  from  Memphis,  Tenn.,  to  Grenada,  Miss.,  which  are  in 
themselves  unreasonably  high. 

The  answer  justifies  the  charges. 

The  petition  against  the  Newport  News  and  Mississippi 
Valley  Company  and  the  Louisville,  New  Orleans  and  Texas 
Railway  Company  charges  violation  of  the  Act  to  Regulate 
Commerce  : 

I.  In  making  charges  for  services  rendered  and  to  be  ren- 
dered by  defendants  in  the  transportation  of  petroleum  oils 
from  Louisville,  Ky.,  to  Vicksburg,  New  Orleans,  and  other 
points  which  in  themselves  are  unjust  and  unreasonably  high. 

II.  By  having  uniformly  since  April  5,  1887,  made  and 
given  undue  and  unreasonable  preference  and  advantage  to  the 
Standard  Oil  Company  of  Kentucky,  and  subjected  complain- 
ant to  undue  and  unreasonable  preference  and  disadvantage. 

The  defendants  answer  separately  with  specific  denial. 

The  petition  against  the  Newport  News  and  Mississippi 
Valley  Company  and  the  Illinois  Central  Railroad  Company 
charges  a  violation  of  the  Act  to  Regulate  Commerce — 

I.  By  making  charges  for  services  rendered  and  to  be  ren- 
dered by  defendants  in  the  transportation  of  petroleum  oil 
from  Louisville,  Ky., and  points  on  their  lines  in  other  States 
which  were  in  themselves  unjust  and  unreasonably  high. 
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II.  By  having  in  the  rates  charged  by  them  for  services 
rendered  and  to  be  rendered  for  complainant  and  for  the 
Standard  Oil  Company  of  Kentucky  uniformly  made  and 
given  undue  and  unreasonable  preference  and  advantage  to 
said  Standard  Oil  Company  and  subjected  the  complainant 
to  undue  and  unreasonable  prejudice  and  disadvantage. 

The  charges  are  fully  met  and  denied  by  the  answers. 

The  petition  against  the  Illinois  Central  Railroad  Com- 
pany charges  a  violation  of  said  Act  to  Regulate  Commerce  : 

I.  By  making  charges  for  services  to  be  rendered  in  the 
transportation  of  petroleum  oils  from  Cairo,  in  the  State  of 
Illinois,  to  points  on  its  line  of  railroad  in  other  States,  which 
were  in  themselves  unjust  and  unreasonably  high. 

II.  By  having,  since  July  9,  1887,  charged  and  received 
for  the  transportation  of  petroleum  oils  from  Cairo,  111.,  to 
points  reached  by  defendant's  line  of  railroad  in  other  States 
a  greater  compensation  in  the  aggregate  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in  the  same  direc- 
tion, the  shorter  being  included  in  the  longer  distance,  ami 
the  transportation  being  under  substantially  the  same  cir- 
cumstances and  conditions. 

The  answer  denies  the  first  charge,  and  denies  that  the 
greater  charges  made  for  shorter  than  for  longer  hauls  over 
the  same  line  in  the  same  direction  are  made  under  substan- 
tially similar  circumstances  and  conditions. 

Such  were  the  issues  made  in  the  several  cases. 

The  testimony  upon  which  the  cases  have  been  submitted 
was  taken  in  the  main  on  oral  examination  of  witnesses  at 
the  public  sessions  of  the  Commission,  and  the  fullest  oppor- 
tunity was  given  for  bringing  out  all  the  facts.  The  officers 
of  the  defendant  companies  connected  with  the  freight  de- 
partments of  their  roads,  respectively,  were  examined,  and 
the  workings  of  the  roads,  so  far  as  concerns  this  particular 
article  of  traffic  were  fully  gone  into,  with  the  purpose  on 
the  part  of  the  Commission  to  ascertain,  if  possible,  not  only 
whether  any  of  the  defendants  had  been  guilty  of  unlawful 
discrimination   against  the  complainant  in   the   particulars 
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charged,  but  also  whether  the  general  course  of  the  defend- 
ants in  respect  to  the  transportation  of  oil  was  relatively  fair 
and  just  as  between  different  shippers,  and  also  as  between 
the  defendants  and  the  general  public. 

The  case  of  two  of  the  defendants  was,  however,  so  differ- 
ent as  to  make  them  stand  altogether  apart  from  the  main 
contest  which  was  made  by  the  others  and  to  which  the  evi- 
dence was  directed.  It  will,  therefore,  be  most  convenient  to 
say  in  respect  to  them,  in  this  place,  all  that  we  think  there 
is  occasion  to  say  at  this  time,  and  afterwards  to  dispose  of 
the  others  together. 

In  the  case  of  the  Mobile  and  Ohio  Railroad  Co.  counsel 
for  the  respective  parties  have  signed  and  filed  the  following 
paper : 

"  It  is  hereby  understood  and  agreed  by  and  between 
George  Eice,  complainant,  and  The  Mobile  and  Ohio  Rail- 
road Company,  defendant,  in  the  above-entitled  cause,  that 
the  complainant  makes  no  objection  to  the  rates  of  the  de- 
fendant for  transporting  coal  oil  over  its  line  of  railroad  as 
specified  and  shown  in  the  third  paragraph  of  the  answer  of 
the  defendant  to  the  petition  of  the  complainant,  except  that 
said  specification  of  rates  shows  that  the  defendant  charges 
less  for  the  transportation  of  oil  from  Cairo,  111.,  to  Mobile, 
Ala.,  than  it  does  to  points  between  Mobile,  Ala.,  and  Cairo, 
111. 

"  It  is  further  understood  and  agreed  that  the  defendants 
admits  that  its  rates  for  the  transportation  of  oil  over  its 
lines  from  Cairo,  111.,  to  Mobile,  Ala.,  are  less  than  the  rate 
for  like  transportation  of  oil  from  Cairo,  111.,  to  points  be- 
tween Cairo,  111.,  and  Mobile,  Ala. 

"It  is  further  understood  and  agreed  that  the  defendant 
claims  that  the  rate  for  the  transportation  of  coal  oil  to  Mo-. 
bile,  Ala.,  is  fixed  by  water  competition  in  connection  with 
the  shorl  rail  haul  from  New  Orleans,  La. 

"It  is  further  understood  and  agreed  that  the  defendant 
claims  thai  it  is  authorized  to  make  the  less  charge  for  trans- 
porting oil  in  eases  like  Mobile,  Ala.,  by  the  terms  of  the 
pi  .visions  of  the  fourth  section  of  the  Interstate  Commerce 
Art." 
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The  question  which  this  paper  undertakes  to  submit  to  our 
decision  concerns  other  carriers  and  their  customers  quite  as 
much  as  it  does  these  parties,  and  a  decision  upon  it  would 
he  far  reaching  in  its  consequences.  This  fact  of  itself  would 
he  ample  reason  why  we  should  proceed  cautiously  in  any 
consideration  we  should  give  it,  and  why  we  should  require 
from  a  party  raising  it  a  very  full  presentation  of  such  facts 
as  would  have  legitimate  bearing  upon  it. 

A  full  presentation  was  not  made  on  the  hearing;  the  mat- 
tin-  received  very  little  attention  and  the  facts  were  very  im- 
perfectly brought  out.  "We  could  not  intelligently  dispose  of 
the  question  on  the  facts  now  in  proof,  and  it  would  be  un- 
just to  parties  not  now  before  us  to  make  any  attempt  to  do 
so.  Under  the  circumstances,  therefore,  we  shall  make  no 
order  in  this  case,  leaving  the  parties  to  Jbring  the  subject  to 
our  attention  hereafter  as  they  may  think  they  have  occasion. 
This  disposition  of  the  case  for  the  time  being  decidesfpoth- 
ing  and  concludes  no  one. 

What  is  said  on  this  subject  is  equally  applicable  to  each 
of  the  other  causes  in  which  a  violation  of  the  long-and-short- 
liaul  rule  of  the  fourth  section  of  the  act  was  charged.  In 
none  of  the  cases  was  special  attention  given  to  this  feature 
of  the  controversy  on  the  hearing,  or  any  such  examination 
of  the  facts  gone  into  as  would  assist  the  Commission  to  safe 
judgments.  Other  charges  were  contested  sharply  and  per- 
sistently, but  this  particular  charge  was  scarcely  noticed. 
Under  such  circumstances,  if  we  were  to  pass  judgment  upon 
it,  it  would  be  necessary  to  institute  further  inquiries  and 
make  investigations  on  our  own  behalf  ;  and  this  we  think 
uncalled  for  in  this  controversy  at  this  time.  If  a  decision 
upon  it  is  deemed  important  it  may  be  assumed  the  parties, 
when  it  suits  their  convenience,  will  renew  the  subject,  and 
present  the  considerations  which  bear  upon  it  more  fully. 

The  other  of  the  two  cases  mentioned  is  that  of  the  Missis- 
sippi and  Tennessee  Railroad  Company,  in  which  the  only 
matter  put  in  issue  was  whether  the  rates  charged  upon  bar- 
rel oil  from  Memphis,  Tenn.,  to  Grenada,  Miss.,  are  reason- 
able. The  shipments  made  over  defendant's  road  are  very 
few,  and  have  been  mostly  made  by  others  than  complainant. 
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It  does  not  appear  that  others  are  complaining.  Upon  tho 
question  of  reasonableness  the  case  is  almost  entirely  with- 
out proof.  Complainant  relies  upon  the  three  facts  that  the 
rates  are  higher  than  generally  prevail  elsewhere,  that  they 
were  formerly  lower  on  this  road,  and  that  the  defendant 
now  carries  the  same  commodity  to  points  beyond  Grenada 
at  lower  rates.  The  first  two  grounds  of  objection  are  not 
very  conclusive.  It  is  probable  that  defendant  could  not 
support  a  useful  existence  if*  it  were  compelled  to  measure  its 
charges  by  those  made  by  carriers  whose  lines  command  a 
heavier  and  more  steady  business.  It  is  also  not  unlikely 
that  this  defendant  at  times  has  made  rates  it  could  not  abide 
by  permanent!}'  without  bankruptcy.  Most  of  the  railroad 
companies  of  the  country  at  some  time  or  other  have  done  so. 

The  third  ground  presents  the  same  question  which,  in  the 
case  of  the  Mobile  and  Ohio  Railroad  Company,  we  declined 
to  d%ide  without  some  showing  to  enable  us  to  see  how  the 
decision  would  affect  the  railroad  business  of  the  section. 
We  are  absolutely  without  any  such  showing  in  this  case, 
and  we  think  it  entirely  reasonable  and  proper,  therefore,  to 
decline  to  make  any  order. 

We  now  proceed  to  dispose  of  the  cases  of  the  other  de- 
fendants, and  in  doing  so  it  is  to  be  understood  that  when 
the  term  defendants  is  made  use  of  it  applies  to  those  only 
whose  cases  are  under  consideration,  and  does  not  include 
the  Mobile  and  Ohio  and  the  Mississippi  and  Tennessee 
Railroad  Companies,  or  either  of  them. 

From  the  evidence  it  appears — and  wo  find  the  fact  to  bo 
— that  there  are  two  general  methods  for  the  transportation 
of  petroleum  oil  and  its  products  by  rail,  tho  one  being  in 
barrels  holding  an  average  of  fifty  gallons,  and  the  other  be- 
ing in  large  iron  tanks  which  are  permanently  fixed  upon  flat 
cars  so  as  to  constitute  a  part  of  tho  oars  thomselves.  Sonic 
oil  is  carried  in  cans  also,  but  that  method  does  not  conic  in 
question  in  these  cases.  Tho  tanks  vary  greatly  in  size, 
some  holding  not  more  than  three  thousand  gallons,  or  sixty 
barrels,  while  others  hold  twice  that  quantity.  The  refined 
oil,  which  is  the  kind  that  constitutes  the  subject  of  contro- 
versy in  those  cases,  weighs  six  and  a  hall'  pounds  to  the  gal- 
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Ion;  the  barrels  in  which  the  oil  is  shipped  weigh  about 
seventy-five  pounds  each,  and  a  barrel  with  its  contents 
about  four  hundred  pounds.  The  tank  cars  which  are  sent 
into  the  territory  in  which  the  defendants  operate  are  all 
either  owned  by  the  shippers  themselves  or  are  procured  by 
them  from  some  other  source  than  the  railroad  companies. 
the  latter  never  having  supplied  themselves  with  rolling  stock 
for  tfie  purposes  of  this  traffic.  The  Louisville  and  Nashville 
Railroad  Company  and  the  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Company  are  severally  owners  of  the 
trucks  and  bodies  of  a  few  tank  cars,  but  even  of  these  the 
tanks  are  owned  by  the  Standard  Oil  Company  of  Kentucky  > 
so  that  they  are  not  offered  for  use  to  shippers  in  general. 

In  the  rate  sheets  which  are  published  by  the  defendant, 
rates  are  named  for  the  transportation  <$c  oil  in  barrels  and 
oil  in  tanks;  the  latter,  however,  not  to  all  points,  but  in 
general  only  to  the  points  at  which  preparations  ha^Jbeen 
made  by  a  shipper  to  receive  and  store  the  oil  shipped  by 
that  method.  In  some  cases  rates  are  named  to  points 
where  no  such  preparations  are  made  ;  the  reason  for  which, 
if  there  is  any,  has  not  been  very  clearly  explained  to  us. 
Generally  the  rate  when  the  transportation  is  in  tanks  is  by 
the  car,  but  where  it  is  in  barrels  it  is  by  the  barrel,  in  car- 
load lots,  or  by  the  hundred  pounds.  None  of  the  rate  sheets 
of  the  defendant  which  were  put  in  evidence  notified  the 
shipper  that  the  carrier  was  not  prepared  to  furnish  rolling- 
stock  for  transporting  the  oil  in  either  mode,  a  reasonable 
inference  from  the  rate  sheet  not  other  wise  explained  would 
be  that  it  was.  Thus  the  Newport  News  and  Mississippi 
Yalley  Company,  by  tariff  D  377, 'gives  rates  as  follows: 
Louisville,  Ky.,  to  Memphis,  Tenn.,  coal  oil,  car-load,  in 
barrels,  45c. ;  coal  oil  in  tanks  per  tank  car,  $25. 

If,  however,  the  owner  of  oil  at  Louisville  should  desire  to 
send  a  consignment  of  oil  in  tanks  to  Memphis,  and  should 
apply  to  have  cars  furnished  him  for  the  purpose,  he  would 
be  told  at  once  that  the  company  did  not  supply  tank  cars  to 
its  customers ;  that  if  they  desired  to  avail  themselves  of  that 
method  of  transportation  they  must  not  only  pay  the  rata  pre- 
scribed, but  they  must  also  furnish  the  company  with  the  cars. 
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This  is  obviously  a  most  important  qualification  of  the  rate 
itself;  and  if  the  shipper  must  furnish  the  car  at  his  own  ex- 
pense, the  actual  cost  to  him  of  the  transportation  will  very  much 
exceed  the  published  rate.  This,  however,  does  not  seem  to 
be  generally  expected ;  on  the  contrary,  there  seems  to  be  a 
general,  though  not  a  universal,  understanding  among  rail- 
road companies  in  the  southwest,  including  the  defendants, 
that  the  party  furnishing  a  tank  car  shall  be  paid  trackage 
for  its  use  at  the  rate  customary  among  railroad  companies, 
namely,  three-fourths  of  a  cent  a  mile  going  and  returning, 
with  the  privilege  on  the  part  of  the  railroad  company  of 
loading  the  car  with  return  freight  when  any  is  offered,  or  is 
procurable. 

One  difficulty  with  this  understanding  is  that  it  does  not 
appear  in  »the  ratej  sheets.  The  sixth  section  of  the  Act  to 
Regulate  Commerce  provides  that  "every  common  carrier 
subject  to  the  provisions  of  this  act  shall  print  and  keep  for 
public  inspection  schedules  showing  the  rates  and  fares  and 
charges  for  the  transportation  of  passengers  and  property 
which  any  such  common  carrier  has  established,  and  which 
are  in  force  at  the  time  upon  its  railroad,  as  defined  by  the 
first  section  of  this  act.  The  schedules  printed  as  aforesaid 
by  any  such  common  carrier  shall  plainly  state  the  places  up- 
on its  railroad  between  which  property  and  passengers  will 
be  carried,  and  shall  contain  the  classification  of  freight  in 
force  upon  such  railroad,  and  shall  also  staie  separately  the 
terminal  charges,  and  any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any  part  of  the  aggregate  of 
such  aforesaid  rates  and  fares  and  charges." 

The  purposed'  this  provision  is  very  manifest  and  is  well 
understood.  It  intends  that  every  person  desiring  to  avail 
himself  of  the  facilities  afforded  by  the  railroads  of  the 
country  should  be  enabled  to  tell  for  himself,  without  being 
i  fche  necessity  <>i"  calling  in  the  aid  of  any  railroad 
agenl  or  other  persons,  what  charges  he  must  pay  for  the 
transportation  of  his  person  or  liis  property,  and  also  Jiave 
in  the  published  rate  sheets  an  accurate  test  <>f  the  correct- 
ness of  any  exaction.     The  rate  sheets  introduced  by  the  de- 

J'   :i<hii;t^   in  these  cases  can  hardly  be    said  to  give  this  infor- 
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motion.  They  omit  to  give  a  rule,  regulation,  or  understand- 
ing which  has  very  important  bearing  on  the  rates,  and  they 
wholly  omit  to  notify  the  owner  of  oil  that  the  carriers  mak- 
ing them  do  not  furnish  him  with  cars  for  one  of  the  meth- 
ods of  transportation  which  in  terms  they  offer  to  him.  The 
rate  sheets,  therefore,  require  to  be  supplemented  by  other 
information,  and  it  is  from  this  fact  that  some  part  of  the 
controversy  between  these  parties  has  arisen. 

It  was  said  on  the  argument  that  the  railroad  companies 
were  under  obligation  to  furnish  tanks  no  more  than  they 
"\\rre  to  furnish  barrels;  that  tanks  and  barrels  were  only 
different  kinds  of  caskets  for  holding  the  property  which  was 
to  be  conveyed,  and  it  was  matter  of  cou*rse  that  the  shipper 
should  furnish  them  for  himself.  This  might  be  quite  true  if 
the  tank,  like  the  barrel,  was  received  from  the  consignor  and 
taken  for  delivery  to  the  consignee,  as  packages  usually  are  ; 
but  it  is  not.  It  is,  on  the  other  hand,  a  part  of  the  car 
itself,  as  much  as  are  the  sides  to  an  ordinary  box  car  ;  it  is 
provided  only  to  hold  the  oil  for  transportation,  while  the 
barrel  holds  it  both  before  and  after  shipment,  as  an  article 
of  merchandise,  and  is  bought  and  sold  with  it.  The  shipper 
in  barrels,  it  is  quite  true,  is  expected  to  deliver  his  merchan- 
dise in  that  form  of  package,  and  the  rate  bill  informs  him 
what  he  must  pay  upon  it.  The  party  proposing  to  ship  in 
tanks  does  not  receive  from  the  rate  sheets  equivalent  infor- 
mation ;  and  if  outside  the  rate  sheets  he  learns  that  he 
must  furnish,  the  tank  cars,  he  is  still  unapprised  upon  what 
terms  this  is  to  be  done,  and  must  seek  the  information  from 
the  officers  or  agents  of  the  carrier. 

But  when  he  seeks  this  information  he  learns  immediately 
that  the  matter  is  or  may  be  the  subject  of  private  negotia- 
tion, and  perhaps  of  different  terms  in  different  cases.  Thus 
the  evils  at  which  this  provision  of  the  statute  was  aimed 
make  their  appearance  immediately.  He  is  not  informed  by 
the  rate  sheets  what  he  will  be  charged  for  the  service  to  be 
rendered  him,  and  when  he  seeks  the  information  he  finds 
the  terms  are  to  be  the  subject  of  bargain  ;  but  a  bargain  im- 
plies a  difference  in  terms  in  different  cases.  We  are  not  to 
be  understood  as  finding  or  as  intimating  an  opinion  that  all 
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of  these  defendants  have  made  different  terms  in  different 
eases.  The  evidence  as  to  the  most  of  them  has  no  tendency 
to  establish  against  them  such  a  charge.  We  say  only  that 
as  they  have  not  by  their  rate  sheets  bound  themselves  to 
any  particular  terms,  the  precise  terms  must  be  fixed  in  some 
other  way.  If  any  one  carrier  has  a  definite  and  uniform 
practice  on  the  subject  it  will  not  be  chargeable  with  dis- 
crimination while  the  practice  is  followed  ;  but  uniformity  of 
practice,  while  it  shows  correct  motives,  does  not  excuse  a 
failure  to  give  full  information  to  the  public  in  the  rate  sheets. 

In  the  case  of  the  Louisville  and  Nashville  Railroad  Com- 
pany, however,  it  clearly  appears  that  the  private  arrange- 
ments made  for  the; use  of  cars  have  been  different  in  the 
case  of  different  shippers,  and  that  it  has  no  definite  rule  on 
the  subject.  The  general  freight  agent  of  that  road,  being  on 
the  stand,  was  asked  : 

"  What  do  you  charge  for  bringing  these  empty  tank  cars 
back  from  the  south  ?  What  would  you  charge  Mr.  Ric»  ?" 

Answer. -"Not  less  than  a  cent  and  a  half;  we  might 
charge  three  cents.  If  he  wished  to  make  arrangements 
with  us  now  we  should  probably  charge  him  a  cent  and  a 
half,  or  might  charge  him  three  cents.  It  would  depend  on 
the  section  of  the  country  to  which  he  wanted  to  ship." 

A  little  further  on  he  is  asked  by  a  member  of  the  Com- 
mission :  f 

"  When  these  tank  cars  go  south  do  you  take  the  risk  of 
•retting  a  load  back,  or  do  you  perform  your  contract  when 
you  take  the  oil  to  the  place  of  destination,  leaving  the  car 
there  ?  I  want  to  know  what  your  contract  covers.  You 
advertise  to  take  the  oil  for  so  much.  Docs  that  mean  simply 
delivering  the  oil  at  the  place  of  destination,  leaving  the 
>ther  party  to  get  the  par  back  V" 

Answer.  "  Our  rate  on  oil  applies  only  to  the  shipment  of 
that  oil,  fcmt  we  are  influenced  in  making  that  rate  by  flie 
prospi  'i  of  rei urn  loads." 

Question.  "If  you  get  do  return  load  is  the  expense  of 
hauling  the  empty  car  back,  if  you  choose  to  charge  it, 
charged  to  fche  shipper  ?" 
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Answer.  "  If  there  were  not  generally  return  loads  we 
would  then  insist  upon  getting  pay  for  hauling  the  car 
back  ?" 

Question.  "  You  charge  so  much  for  hauling  oil  from 
Louisville  to  Montgomery,  and  when  you  deliver  it  there 
that  completes  your  contract,  and  you  leave  the  car  there  if 
you  please  ?" 

Answer.   "  Yes,  sir." 

Question.  "  And  are  not  under  obligation  to  bring  the  car 
back  ?" 

Answer.  "  No,  sir." 

Question.  "And  then  the  bringing  the  car  back  is  matter 
of  contract  between  you  and  the  shipper  ?" 

Answer.  "Yjs.;  but  if  you  will  let  me  explain — a  great 
portion  of  the  return  loads  for  these  cars  is  furnished  by  the 
shippers  of  coal  oil.  The  shipments  of  cotton-seed  oil  are 
not  furnished  by  the  shippers  of  coal  oil,  but  the  cars  that 
earr^"  down  the  petroleum  oil  by  arrangement  with  parties 
down  there  have  the  tanks  sent  back  with  return  loads  of 
cotton-seed  oil.  I  know  of  one  case  in  which  a  firm  in 
Louisville  receiving  cotton-seed  oil  made  an  arrangement 
with  the  owners  of  forty-six  cars  to  return  them  filled  with 
cotton-seed  oil." 

Question.  "  Suppose  a  man  comes  to  you  to  make  a  con- 
tract witii  you  for  transporting  oil  to  Mobile  or  Montgomery, 
is  your  contract  performed  when  you  reach  the  destination, 
and  may  you  leave  the  car  there  ?" 

Answer.  "  Yes  ;  we  have  then  performed  our  contract  and 
may  leave  the  car  there." 

Question.  "  And  in  respect  U>  bringing  that  car  back,  it 
would  be  matter  of  arrangement  or  contract  between  you  and 
him  ?" 

Answer.  "  Yes,  sir  ;  a  separate  transaction." 
•  Question  by  counsel.  "  As  a  matter  of  fact,  whenever  they 
cannot  get  a  return  load  you  do  haul  them  back  free,  do  you 
not  ?" 

Answer.  "  T\re  have  hauled  a  few  free." 

Question.  "  Have  you  not  hauled  all  that  did  not  contain  a 
return  load  free  ?" 
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Answer.  "  We  have  hauled  free  all  that  did  come  back 
empty  for  some  time." 

Question.  "And  in  every  instance  where  there  is  no  return 
load  you  haul  back  the  empty  car  free  ?" 
^  Answer.  "Yes;  but  those  are  a  small  percentage." 

There  is  also  evidence  that  two  at  least  of  the  other  de- 
fendants are  without  a  uniform  practice  on  this  subject,  and 
the  general  freight  agent  of  another  is  not  able  to  say  how  it 
is  with  his  company  ;  but  whether  the  other  defendants  do 
or  do  not  observe  uniformity  in  their  dealings  with  this  sub- 
ject, it  is  plain  that,  in  failing  to  give  full  information  by 
publication,  abundant  opportunity  for  discriminations  is  left 
to  agents,  and  it  will  be  surprising  if  these  are  not  sometimes 
availed  of,  when,  perhaps,  the  agents  suppose  they  are  act- 
ing entirely  within  the  scope  of  their  general  authority  to 
make  contracts. 

We  are  now  to  see  whether  these  defendants  or  any  of 
them  have  been  guilty  of  the  unjust  discrimination  and  of 
the  making  of  excessive  rates  which  are  charged  against 
them. 

The  unjust  discrimination  in  the  case  of  transportation  east 
of  the  Mississippi  is  supposed  to  have  had  for  its  object  the 
giving  of  an  advantage  to  the  Standard  Oil  Company  of 
Kentucky,  and  that  in  the  case  of  transportation  wc>st  of  the 
Mississippi  to  have  been  designed  to  favor  the  Waters-Pierce 
Oil  Company  of  St.  Louis.  Both  these  companies  are  spo- 
ken of  as  Standard  Oil  companies.  It  was  testified  before  us 
that  a  controlling  interest  in  each  of  them  is  held  by  the 
Standard  Oil  Trust.  This  evidence  was  given  by  one  of  the 
trustees  of  the  Trust,  who  also  testified  that  the  capital  rep- 
resented  by  the,  Trust  was  about  ninety  million  dollars. 
Another  witness,  who  assumed  to  have  some  knowledgeon 
the  Bubject,  estimated  the  actual  cash  value  of  this  capita]  at 
one  hundred  and  fifty  millions.  Whether  the  one  estimate 
o\  lei-  is  the  correct  one,  this  is  an  immense  property  to 
be  under  the  control  <>f  eight  trustees,  .-is  this  appears  to  be. 
a     p..  number  of  prosperous  establishments  in 
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different  parts  of  the  country,  and  it  gives  an  immense  power 
which  is  capable  of  being  so  employed  as  to  put  all  competi- 
tors at  a  great  and  perhaps  ruinous  disadvantage.  It  is  of 
the  utmost  importance,  therefore,  that  the  several  railroad 
companies  which  are  patronized  by  them  should  not  only  ab- 
stain from  granting  to  those  who  wield  this  power  any  special 
and  peculiar  privileges,  but  should  as  far  as  possible  avoid 
giving  cause  for  suspicion  that  they  are  so  doing. 

It  is  but  just  to  the  defendants  in  these  cases  to  say  that 
no  evidence  was  giving  tending  to  show  that  they  had  favored 
the  Standard  Oil  Companies  specially  as  distinguished  from 
other  companies,  firms,  or  individuals  who  shipped  their  oil 
in  tank  cars  ;  for  the  discriminations  which  appeared  on  the 
hearing,  and  which  were  relied  upon  as  establislmig  the 
charges  made  in  the  complaints,  operated  not  in  favor  of  the 
Standard  Oil  Companies  alone,  but  of  all  shippers  in  tanks. 
The  Standard  Oil  Companies,  however,  were  shown  to  be 
much  the  largest  shippers  of  oil  in  this  mode,  and  therefore 
would  be  most  largely  benefited  by  discriminations  against 
the  shippers  in  barrels. 

In  making  proof  of  discriminations  charged,  reliance  was 
had  in  part  on  the  great  differences  shown  by  the  published 
rate  sheets  between  the  charges  made  for  the  transportation 
in  tanks  and  in  barrels  ;  the  latter  being  almost  invariably 
very  much  higher.  This  it  was  claimed  was  in  itself  illegal, 
not  being  justified  by  any  difference  in  cost  or  by  other  facts 
or  circumstances.  The  fact  that  a  uniform  charge  was  made 
for  the  transportation  of  tank  cars,  regardless  of  capacity, 
was  also  relied  upon  as  proof  tending  in  the  same  direction. 

In  turning  our  attention  to  this  question  of  discrimination 
we  are  at  the  outset  confronted  with  a  jurisdictional  objection 
which  is  interposed  on  behalf  of  one  of  the  defendants,  and 
which,  if  valid  on  its  behalf,  is  equally  a  protection  to  all  the 
others,  even  though  they  do  not  themselves  advance  it  in" ar- 
gument. The  objection  is  one  which  goes  to  the  lawful 
authority  of  the  Commission  to  make  inquiry  into  the  rela- 
tive equality  and  justice  of  the  rates  charged  for  the  trans- 
portation of  oil  in  barrels  and  oil  in  tanks,  respectively.    The 
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point  is  so  important  that  it  is  deemed  proper  to  state  it  in 
the  exact  words'  of  counsel. 

"This  case,"  it  is  said,  "involves  the  question  whether  the 
Act  to  Eegulate  Commerce  confers  upon  this  Commission 
jurisdiction  to  inquire  into  the  relative  reasonableness  of 
rates  which  a  common  carrier  may  have  adopted  in  good 
faith  for  transporting  the  same  traffic  in  different  modes. 

"  The  question  assumes  that  the  carrier,  in  adopting  i^ie 
different  modes  of  transportation  and  in  fixing  the  different 
rates  therefor,  has  not  acted  capriciously  or  maliciously,  but 
in  good  faith,  according  to  its  best  judgment,  with  a  view  to 
subserve  what  it  regards  its  best  interests. 

"  The  question  also  assumes  that  the  carrier  offers  the  dif- 
ferent modes  of  transportation,  with  their  corresponding 
rates,  equally  and  impartially  to  all  shippers  alike ;  that  it  is 
possible  for  the  class  of  persons  usually  engaged  in  that  par- 
ticular traffic  to  conform  to  either  of  the  modes  of  transport- 
ation, and  that  the  highest  rate  charged  for  either  mode  of 
transportation  is  'reasonable  in  and  of  itself.' 

"By  the  expression  'reasonable  in  and  of  itself  is  meant 
that  the  highest  rate  charged  by  the  carrier  is  no  more  thais 
a  reasonable  compensation  .for  transporting  the  traffic  in  the 
mode  for  which  that  rate  is  charged,  and  that  the  only  ground 
for  claiming  it  to  be  unreasonable  is  that  it  is  higher  than 
another  rate  which  is  charged  by  the  same  carrier  for  trans- 
porting the  same  traffic  at  the  same  time  between  the  same 
points,  but  by  a  different  mode  of  transportation. 

"  It  will  be  conceded  that  this  Commission  was  created  by 
the  Act  of  Congress  '  to  Regulate  Commerce  ; '  that  it  has  no 
jurisdiction  except  such  as  is  conferred  by  that  act,  and  that 
its  jurisdiction,  so  far  as  this  question  is  concerned,  must  be 
found  in  tin;  first,  second  or  third  sections  of  said  act,  or  that 
the  jurisdiction  does  not  exist  at  all. 

"The  first  section  enacts  that  '  ;d-I  charge*  made  for  any 
rice  *    '::'     shall  be  reasonable  and  just.' 

"This  section  does   no   more  than  announce  a  well-settled 

rule  of  the  common  law;  but  as  the  United   States,  regarded 

Government  distinct  from  the  States,  had   no  common 

wn9  it  required  an  Act  of  Congress  to  adopt  the 
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common-law  principle  into  the  law  of  the  Union  regulating 
interstate  commerce.  • 

"  But  while  the  common  law  did  require  that  all  the 
charges  of  a  common  carrier  should  be  '  reasonable,'  it  did 
not  require  that  they  should  be  equal,  even  where  the  service 
was  the  same,  nor  that  they  should  be  proj>ortioned  to  the 
service,  where  the  service  differed  in  different  cases. 

f  At  common  law,  if  the  rate  charged  A  was  reasonable  in 
and  of  itself  die  could  not  complain,  even  though  the  carrier 
might  render  precisely  the  same  service  to  B  free  of  any 
charge  whatever;  and  it  was  to  remedy  .this  defect  of  the 
common  law  that  the  English  Parliament  passed  the  act  of  8 
and  9  Vict.,  chapter  20,  known  as  the  Eailway  (Causes  Con- 
solidation Act  of  1845. 

"  The  word  'reasonable,'  as  used  in  the  first  section  of  the 
1  Act  to  Regulate  Commerce,'  is  used  in  the  same  sense  in 
which  it  was  used  at  common  law,  viz.,  reasonable  c  in  and  of 
itself,'  without  regard  to  whether  a  low  rate  was  or  was  not 
charged  for  the  same  or  a  similar  service. 

"  1  concede  that  the  Commission  may,  under  the  first  sec- 
tion, determine  whether  the  rate  upon*  coal  oil  in  barrels  is 
reasonable  or  right  '  in  and  of  itself,'  viz.,  whether  it  is  a  fair 
compensation  for  that  particular  mode  of  carrying  coal  oil. 

"  But  I  deny  that  the  Commission  can,  under  the  first  sec- 
tion, lawfully  declare  the  rate  upon  barrels  to  be  unreason- 
able merely  because  a  lower  rate  is  charged,  upon  tanks,  even 
though  the  Commission  should  find  that  the  difference  in 
rates  is  greater  than  the  difference  in  the  cost,  <fcc,  of  the  two 
modes  of  transportation. 

"I  admit  that  where  different  rates  are  charged  the  Com- 
mission may,  under  the  second  section  of  the  act,  determine 
whether  the  rates  are  charged  for  services  which  are  '  like 
and  contemporaneous,'  and  whether  they  are  rendered  under 
substantially  similar  circumstances  and  conditions,  but  I 
deny  that  the  Commission  has  any  power  under  the  first  sec- 
tion to  declare  that  a  rate  is  not  reasonable  merely  because  it 
is  higher  than  another  rate  charged  by  the  same  carrier  for 
a  different  service,  even  though  both  services  may  be  rendered 
under  substantially  similar  circumstances  find  conditions. 


"  Ami  re  difference  of  rates 
violation   or  sections   2   and 
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♦ 

"  I  also  admit  that  where  different  rates  are  charged,  the 
Commission  may,  under  the  third  section,  determine  whether 
such  difference  in  rates  '  makes  or  gives  any  undue  or  unreas- 
onable preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any  particular  de- 
scription of  traffic,'  but  I  demy  chat  the  Commission  has  any 
power,  under  ihefrst  section,  to  declare  that  a  rate  open  to 
all  persons  is  not  reasonable  merely  because  it  gives  an  £U 
vantage  to  the  person  who  accepts  it  over  another  person 
who  voluntarily  selects  a  different  mode  of  transportation  for 
which  a  higher  rate  is  charged. 

)s  may  in  many  cases  constitute  a 
d   3,   but  it   can  never  constitute 
a  violation  of  section  1  of  the  act. 

"  It  matters  not  how  great  the  difference  between  two  rates 
may  be,  it  can  never  amount  to  a  violation  of  section  1  if  the 
higher  rate  is  '  in  and  of  itself  reasonable  andjustj—i.  e.,  only 
a  fair  compensation  for  the  service  for  which  that  particular 
rate  is  charged. 

"  The  fact  that  sections  2  and  3  of  the  act  give  to  the  Com- 
mission ample  powers  in  regard  to  differences  in  rates  is 
strongly  persuasive  that  section  1  was  intended  to  be  con- 
fined to  the  reasonableness  of  rates.1' 

In  support  ofth  vi<  \vs  cases  are  cited,  and  particularly 
Nicholson  v.  Great  Western  R.  R.  Co.,  1  Nev.  &  Mao.,  148,  and 
Great  Western  R.  R.  Co.  v.  McCarthy,  29  Amer.  and  Eng.  11. 
E.  Cas.,  87. 

The  question  thus  presented  is  one  of  considerable  impor- 
tance, and  it  is  forcibly  and  ingeniously  argued  in  an  elabo- 
rate brief.  It  is  seen  that  it  assumes  at  the  outset  "that 
the  different  modes  of  transportation  with  the  corresponding 
rates  are  offered  equally  and  impartially  to  al]  shippers  alike; 
thai  it  is  possible  for  the  class  of  pel-sous  usually  engaged  in 
rim:  particular  traffic  to  conform  to  either  of  the  modes  of 
transportation,  and  thai  the  highest  rate  charged  for  either 
mod<   of  transportation  is  reasonable  in  and  of  itself." 

This  assumption   makes  the   resort  to  the  one  method   of 
portatioD   rather  fchan  the  other  a  matter  purely  of  vol- 
untary choice  on  Dm   pari  of  the  shipper,  and  if  the  argu- 
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mcnt  is  correct  in  further  assuming  that  the  two  methods  are 
equally  open  to  all  who  usually  engage  in  the  business,  it 
may  justly  be  urged  with  very  great  force  that  the  party  re- 
sorting to  the  one  is  by  the  choice  itself  precluded  from  rais- 
ing any  question  of  relative  reasonableness  by  comparing  the 
rates  he  chose  with  the  lesser  rates  he  might  have  chosen, 
but  did  not.  It  is  conceded  in  the  statement  of  the  question 
that  no  two  hinds  of  traffic  are  in  question,  but  only  one  kind 
of  traffic  conducted  in  different  ways.  The  merchandise  in 
question  is  a  single  or  identical  article,  and  the  purpose  of 
the  transportation  is  to  deliver  the  commodity  to  consignees 
whose  competition  in  the  sale  of  it  will  be  wholky  unaffected 
by  the  method  in  which  it  has  been  brought  to  them. 
Whether  it  has  come  in  barrels  or  in  tanks  is  immaterial 
when  the  owner  offers  it  in  market ;  he  can  place  no 
higher  price  upon  it  in  the  one  case  than  the  other.  It  is 
therefore  obvious  that  if  a  heavier  burden  is  laid  upon  one 
method  of  transportation  than  is  imposed  upon  the  other,  it 
must  under  ordinary  circumstances,  be  impossible  for  those 
who  adopt  the  first  method  to  succeed  in  the  competition 
when  they  meet  the  others  in  the  same  markets.  Their  in- 
terest, therefore,  in  the  charges  which  are  made  to  their  com- 
petitors is  obvious.  Unreasonably  low  charges  to  their  com- 
petitors would  be  as  fatal  to  their  success  as  unreasonably 
high  charges  to  themselves. 

The  most  important  question  that  arises  upon  the  assump- 
tions made  as  the  basis  for  this  argument  is,  whether  there 
are  in  fact  two  different  modes  of  transportation  which  are 
offered,  with  their  corresponding  rates,  equally  and  impar- 
tially to  all  shippers  alike,  and  which  it  is  possible  for  the 
class  of  persons  usually  engaged  in  the  traffic  freely  to  choose 
between.  If  no  such  offer  is  in  fact  made  we  have  no  occa- 
sion to  follow  the  reasoning  of  the  argument. 

Unless  we  wholly  misapprehend  the  real  situation,  when 
the  rate  sheets  of  these  defendants  are  presented  to  the  class 
of  persons  usually  engaged  in  the  traffic,  the  assumption  thai 
two  different  modes  of  transportation  are  offered  to  then 
equally  and  impartially  is  baseless.  No  one  of  these  de- 
fendants offers  two  modes  of  transportation  in  the  same  sense 
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in  which  it  offers  its  facilities  for  transportation  to  shippers 
of  other  commodities.  Each  of  them  supplies  rolling  stock 
for  one  method  only,  and  that  one  is  shown  to  be  the  method 
on  which,  by  their  rate  sheets,  the  heaviest  burdens  are  im- 
posed. No  such  choice  is  given  to  adopt  the  other  mode  as 
would  be  implied. from  the  language  used  in  stating  the  ques- 
tion ;  on  the  contrary,  an  applicant  for  that  method  of  trans- 
portation would  be  told  he  must  furnish  his  own  rolling  stock ; 
and  this  means  very  much  more  than  might  seem  to  be  indi- 
cated by  this  statement ;  it  means,  if  he  would  make  his  busi- 
ness a  success,  that  he  shall  supply  himself  with  a  very  con- 
siderable number  of  cars,  costing  perhaps  $700  each,  and 
that  he  shall  also  have  stationary  tanks  at  the  points  to  which 
his  shipments  are  to  be  made.  The  cost  of  the  necessary 
terminal  facilities  which  he  must  supply  for  himself  we  have 
no  means  from  the  evidence  in  these  cases  of  comparing  with 
the  cost  of  making  provision  for  the  storage  of  barrels  by 
one  who  adopts  that  method.  It  was  testified  that  the  ter- 
minal facilities  of  the  Standard  Oil  Company  of  Kentucky  at 
Selma,  Ala.,  cost  about  two  thousand  dollars,  and  at  New 
Orleans  about  twenty  thousand.  The  -vice-president  of  the 
Waters-Pierce  Oil  Company  estimates  the  average  cost  of 
putting  up  stationary  tanks  to  accommodate  tank  shipments, 
including  side  tracks,  etc.,  to  be  from  $1,000  to  $50,000,  ac- 
cording to  the  requirements  of  the  station,  except  at  St. 
Louis,  where  he  estimates  it  at  $250,000.  It  is  obvious,  we 
think,  from  the  facts  stated,  that  instead  of  the  defendants 
offering  two  methods  of  transportation  which  are  open  to  the 
acceptance  of  all,  they  offer  only  one  which  is  so  open.  The 
other  is  offered  on  such  terms  that  it  can  by  possibility  be 
accepted  only  by  parties  who  can  control  a  considerable  capi- 
tal, and  who  will  supply  for  themselves  an  important  part  of 
the  means  of  transportation,  and  also  supply  terminal  facili- 
ties. The  man  of  small  means  who  adopts  the  method  of 
transportation  in  barrels  cannot-  be  said  to  do  so  of  choice 
when  the  failure  of  the  carrier  to  supply  for  the  other  the 
customary  means  of  transportation  compels  him  t<>  do  so. 
It  w.-is  said  on  the  argument  that  this  compulsion  was  Dot 

the  fault  of  the  carriers,  since  it  resulted  from  the  man's  own 
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circumstances  ;  and  it  was  very  justly  remarked  that  it  is  not 
the  business  of  carriers  to  relieve  against  inequalities  in  the 
pecuniary  condition  of  those  who  give  thtem  business.  This 
is  perfectly  true.  If  one  man  can  pay  the  extra  charge  which 
is  made  for  being  transported  in  a  palace  car  and  chooses  to 
do  BO,  the  fact  constitutes  no  ground  for  complaint  on  the 
part  of  another  man  who,  by  reason  of  want  of  means  to  pay 
for  the  like  accommodation,  is  compelled  to  ride  in  the  com- 
mon car.  "When  the  carrier  provides  accommodations  for  all 
and  offers  them  impartially,  he  stands  blameless  as  to  those 
whose  circumstances  preclude  acceptance  ;  but  that  is  not 
the  case  we  have  before  us.  The  carriers  do  not  provide  ac- 
commodations for  the  two  methods  of  transportation;  they 
provide  them  for  one  method  only,  and  in  doing  so  they  fall 
short  of  what,  in  respect  to  all  other  kinds  of  traffic,  is  prac- 
tically the  universal  custom.  It  is  from  this  fact  that  the 
oppression  complained  of  in  these  cases  springs.  The  car- 
riers offer  no  choice  to  their  customers  ;  they  fail  to  provide 
for  the  general  use  of  all  who  may  desire  it  the  rolling-stock 
for  transporting  in  the  way  which  they  say  is  most  profit- 
able to  themselves,  this  very  large  traffic,  but  they  give  to 
theMealers  who  will  perform  this  duty  for  them  rates  so  fa- 
vorable as  to  put  those  who  adopt  the  only  method  the  car- 
riers provide  at  such  disadvantage  as  to  preclude  successful 
competition. 

It  does  not  seem  to  us  either  just  or  plausible  to  say  under 
such  circumstances  tlrat  the  person  whose  o^l  is  carried  in 
barrels  has  voluntarily  chosen  that  method,  and  has  no  con- 
cern with  the  charges  imposed  on  his  competitor  who  adopted 
the  other.  He  is,  on  the  contrary,  vitally  concerned  with 
those  charges,  and  if  his  own  are  not  to  be  gauged  in  some 
degree  by  them,  he  may  be  ruined  in  his  business  without 
redress,  even  though  the  charges  he  pays,  when  considered 
by  themselves,  may  seem  not  unreasonable. 

But  it  is  further  seen  that  the  whole  argument  on  this 
branch  of  the  case  is  rested  by  counsel  on  the  proposition 
that  the  charges  made  on  transportation  of  oil  in  barrels  are 
reasonable  in  and  of  themselves  ;  if  they  are  found  not  to  be, 
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the   jurisdictional    difficulty   which   is    suggested    need    not 
further  occupy  our  attention. 
• 

It  is  to  he  regreted  that  we  are  not  more  clearly  shown  in 
the  argument  presented  on  this  point  how  we  may  determine 
when  rates  are,  and  when  they  are  not,  in  and  of  themselves, 
reasonable.  When  a  limitation  of  power  depends  upon  facts 
there  ought  to  be  no  question  what  facts  are  to  be  considered, 
since  otherwise  the  limitation  is  likely  to  be  the  subject  of 
continual  dispute,  and  may  possibly  be  exceeded,  even  when 
the  intention  is  to  observe  it  with  due  care  :  and  especially 
when  such  a  limitation  depends  upon  a  pecuniary  charge 
being  reasonable  or  the  reverse,  the  tests  of  what  is  reasona- 
ble ought  to  be  such  as  not  only  can  be  easily  applied,  but  as 
in  themselves  are  open  to  no  controversy. 

Counsel  has  defined  the  expression  "  reasonable  in  and  of 
itself  "  to  mean  "  a  reasonable  compensation  for  transporting 
the  traffic  in  the  mode  for  which  the  rate  is  charged  ;"  but 
the  definition  throws  little  or  no  light  upon  the  question  how 
this  reasonable  compensation  is  to  be  measured  and  deter- 
mined. 

It  is  sometimes  contended,  though  not  by  the  carriers 
themselves,  that  we  may  measure  the  reasonableness  of 
charges  by  the  cost  of  transportation.  These  defendants  will 
not  contend  that  that  is  a  proper  test,  for  their  whole  practice 
is  against  measuring  their  charges  by  the  cost.  It  may  cost 
no  more  to  carry  a  box  of  silk  weighing  100  pounds  than  a 
bale  of  refuse  rags  of  like  weight,  but  the  charge  will,  per- 
haps, be  several  times  as  great,  and  the  carrier  justifies  the 
discrimination  by  showing  that  equal  rates  on  both  would 
put  transportation  of  the  less  valuable  article  out  of  the 
question.  Like  discriminations  are  made  everywhere ; 
property  is  classified  with  a  purpose,  among  other  things, 
to  make  tin-  most  valuable  kinds  pay  most  largely  for  the 
service  performed.  This  is  a,  wise,  if  not  a  necessary  policy, 
and  as  the  railroads  adopt  it  universally  they  are  fairly  es- 
topped from  claiming  that  from  cost  alone  it  can  be  deter- 
mined wlnilirr  charges  are  in  and  of  themselves  reasonable. 

A   better  test,  it  is  sometimes  said,  may  be  found  in  the 


GEORGE  RICE  Y.  LOUISVILLE  &  NASHVILLE,  ETC.,  It.  R.  COS.    545 

value  of  the  service  to  the  owner  of  the  property  carried. 
Some  articles  must  be  carried  at  low  rates  because  the  traffic 
will  bear  110  higher,  and  therefore  the  low  rates  are  all  the 
service  is  worth.  Other  articles,  though  it  may  cost  no  more 
to  carry  them,  may  justly  be  charged  much  higher  rates.  The 
effect  of  transportation  upon  market,  value  is  taken  into  ac- 
count by  carriers  in  making  rates,  and  it  is  insisted  on  their 
behalf  that  this  is  neither  unreasonable  nor  unjust ;  but  it  is 
very  obvious  that  if  rates  as  to  their  reasonableness  are  to  be 
measured  by  the  standard  of  what  the  service  is  worth  to  the 
owner  of  the  property,  it  is  impossible,  when  considering  the 
value  of  the  service  in  transporting  a  particular  kind  of 
property  bj  one  method,  to  leave  out  of  view  the  charges  im- 
posed for  transporting  the  like  property  by  another  method, 
which  for  any  reason  is  limited  to  a  part  only  of  the  carrier's 
customers.  Whether  the  service  to  the  -owner  in  carrying  by 
one  method  shall  be  worth  much,  or  be  of  no  value  whatever, 
may  depend  altogether  on  the  charges  which  are  made  to 
others  for  carrying  by  the  other  method. 

But  the  proposition  that  we  may  determine  absolutely  what 
rates  are  in  and  of  themselves  reasonable  on  a  consideration 
exclusively  of  the  particular  traffic  by  itself,  is  antagonistic 
to  the  whole  railroad  practice  of  the  country,  and  would  not 
for  a  moment  be  accepted  and  acted  upon  by  any  committee 
of  rate-makers.  Rates  are  never  made  in  that  way ;  but  in- 
stead thereof  property  is  classified,  and  the  whole  field  is 
surveyed  with  a  view  to  the  establishment  of  such  charges  as 
shall  be  relatively  proper  and  just,  as  near  as  circumstances 
will  admit  of  their  being  made  so.  There  is  not  a  railroad 
company  in  the  country  with  a  business  of  any  considerable 
magnitude  that  could  justify  each  of  its  rates  by  itself  with- 
out taking  its  general  traffic  into  account,  or  without  its  be- 
ing allowed  to  show  how  excessive  competition  at  one  point 
or  in  one  traffic  had  forced  higher  rates  elsewhere  that  might 
otherwise  be  reasonable,  or  how,  on  the  other  hand,  good  re- 
turns from  one  traffic  which  the  traffic  can  bear  without  be- 
ing oppressed,  permit  of  very  low  rates  to  some  other  traffic 
which  otherwise  might  be  unprofitable.  Thus  the  railroad 
practice  appears  to  be  to  treat  those  rates  as  reasonable  in 
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and  of  themselves  which,  on  a  consideration  of  the  whole 
field  of  operations,  it  is  seen  that  the  carrier  can  afford  to 
accept,  and  which  at  the  same  time  the  owner  of  the  prop- 
erty can  afford  to  pay,  because  they  are  not  in  excess  of  what 
the  service  is  worth  to  him;  but  in  fixing  upon  rates  it  is 
specially  important,  if  not  absolutely  necessary,  to  have 
something  like  uniformity  in  the  rates  upon  articles  which 
are  of  like  kind  and  value  and  which  supply  the  same  de- 
mand, since  otherwise  those  which  are  made  to  bear  the 
heavier  rate  would  be  driven  out  of  the  market. 

This  being  the  method  whereby  reasonable  rates  are  cus- 
tomarily determined,  we  have  no  occasion  to  discuss  the 
soundness  of  the  position  taken  by  counsel,  that  if  a  rate  is 
reasonable  in  and  of  itself  the  Commission  cannot  require  it 
to  be  changed-  We  do  not  question  the  proposition  of  coun- 
sel that  Congress  has  not  conferred  upon  the  Commission 
the  authority  to  force  a  change  of  reasonable  rates.  By  the 
Act  to  Regulate  Commerce  the  Federal  Legislature  intended 
to  be  just  to  the  carriers  as  well  as  to  do  justice  to  the  gen- 
eral public;  and  we  agree  that  it  has  not  authorized  their 
rates  to  be  changed  against  their  will  when  in  themselves  the 
rates  are  just  and  reasonable.  If,  therefore,  it  shall  be  found 
that  the  charges  made  by  these  defendants  for  the  transporta- 
tion of  oil  in  barrels  are  in  themselves  just  and  reasonable 
no  order  will  be  made  by  this  Commission  for  their  altera- 
tion; but  in  determining  their  reasonableness  we  shall  con- 
sider ourselves  not  only  at  liberty  but  absolutely  required  to 
keep  in  view  the  disparity  which  'is  shown  to  exist  between 
them  and  the  rates  which  the  same  companies  charge  upon 
fche  same  article  of  merchandise,  when  they  receive  and  trans- 
port it  in  cars  furnished  by  shippers  themselves.  That  dis- 
parity has  an  inevitable  and  very  important  bearing  upon 
fli.  question  of  reasonableness;  j>riin</  facie  it  is  unjust,  be- 
cause it  is  oppressive,  and  the  defendants  are  fairly  called 
upon  io  exhibit  good  reasons  for  it. 

Thii    fi(  w  <>f  the  case  also  renders  it  unnecessary  for  us,  in 
[deling  fche  evidence  adduced   in  support  of  the  coin 
plaints,  to   distinguish   as   between   that  which  is  offered    to 
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prove  excessive  rates  on  barrel  shipments  and  that  which  i3 
given  to  show  unjust  discrimination.  Whatever  evidence 
tends  to  show  that  the  rates  on  barrel  shipments  are  unreas- 
onable because  too  greatly  in  excess  of  the  charges  made  on 
tank  shipments,  will  also  in  like  degree  tend  to  show  that  in 
making  rates  on  barrel  and  tank  shipments,  respectively,  the 
defendants  were  guilty  of  unjust  discrimination.  This  is 
self-evident. 

On  the  hearing  the  defendants  entered  upon  a  justification 
of  their  rates,  and  it  was  planted  by  them  on  several  distinct 
grounds.     These  we  may  summarize  as  follows : 

I.  Those  who  have  their  property  sent  in  tanks  furnish  the 
rolling  stock  for  the  purpose,  and  save  the  carriers  the  neces- 
sity and  the  expense  of  supplying  it. 

II.  This  method  of  transportation  exposes  the  carrier  to 
less  risks  of  losses  by  fire  and  of  damage  to  other  property 
transported  by  it.  .         « 

III.  It  is  more  profitable  to  the  carrier,  because  the  proba- 
bility of  a  return  load  is  greater,  and  also  because  the  load 
of  a  car  may  be  greater,  and  the  carrier  neither  loads  nor 
unloads  the  property  nor  furnishes  store  room  for  it. 

Each  of  these  grounds  of  justification  deserves  and  must 
receive  some  attention  at  our  hands. 

I.  The  fact  that  the  owner  supplies  the  rolling  stock  when 
his  oil  is  shipped  in  tanks,  in  our  opinion,  is  entitled  to  lit- 
tle weight  when  rates  are  under  consideration.  It  is  prop- 
erly the  business  of  railroad  companies  to  supply  to  their 
customers  suitable  vehicles  of  transportation  {Railroad  Co.  v- 
Pratt,  22  Wall.,  123,  133)  and  then  to  offer  their  use  to  every- 
body impartially.  If  the  varieties  of  traffic  are  such  and 
their  requirements  of  rolling  stock  so  numerous  and  diversi- 
fied that  this  becomes  impracticable  or  burdensome,  so  that 
the  aid  of  their  customers  becomes  essential  or  convenient, 
the  supply  obtained  by  their  assistance  cannot  with  any  jus- 
tice be  utilized  by  the  carrier  in  such  manner  as  to  establish 
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discriminations  which  would  otherwise  be  inadmissible.  The 
carrier  has  no  right  to  l^ire  rolling  stock  and  then  allow  it  to 
be  used  exclusively  by  one  class  of  persons  on  such  terms  as 
will  drive  out  of  business  those  who  are  compelled  to  use  its 
own  rolling  stock  in  a  competitive  traffic.  This,  however,  is 
precisely  what  takes  place  in  this  traffic  if  the  rates  for  the 
transportation  in  barrels  are  considerably  in  excess  of  those 
which  are  charged  for  the  transportation  in  tanks.  The  tank 
cars  which  are  furnished  to  the  carrier  by  shippers,  whether 
the  use  is  paid  for  or  not,  ought  properly  to  be  held  for  the 
use  of  all ;  but  if  this  is  found  impracticable,  it  is  very  cer- 
tain and  very  obvious  that  proprietorship  of  the  car  for  the 
use  of  which  the  carrier  pays,  as  it  generally  does,  can  fairly 
entitle  the  owner  to  no  special  consideration  in  the  making 
oi  rates.  He  has  an  advantage,  arising  from  his  ownership, 
in  being  able  to  control  the  use;  but  that  circumstance  can 
be  ho  reason  for  extending  to  him  exceptionable  considera- 
tion which  will  make  the  advantage  specially  oppressive  to 
competitors.  It  is,  on  the  otherrhand,  a  very  forcible  reason 
why  the  carrier  should  see  to  it  that  its  patrons  who  are 
forced  to  make  use  of  such  facilities  as  it  provides  for  them 
shall  not  find  its  own  want  of  proper  rolling  stock  made  a 
ground  of  discrimination  against  them.  On  this  point  the 
misapprehension  of  the  situation  is  very  apparent  in  some  of 
the  arguments  which  have  been  made  for  the  defense.  The 
complainant,  it  is  said,  asks  the  railroad  companies  to  relieve 
him  from  the  consequences  of  his  own  lack  of  capital  to 
carry  on  his  business  to  the  best  advantage.  He  cannot 
choose  the  best  method,  because  that  method  requires  a 
large  outlay  in  capital.  His  competitor  in  business  can 
choose  it,  and  it  is  for  that  reason  that  complainant  is 
driven  out  of  the  market.  He  must  blame  his  want  of 
capital,  it  is  said,  and  not  the  railroad  companies,  for  his 
failure. 

X  statement  of  the  situation  differing  a  little  from  this  will 

nearly  present  the  actual  facts.     The  railroad  company 

not  having  supplied  itself  with  the  necessary  rolling  stock  to 

enable  one   branch  of  its  traffic  to  be  carried   on  in  the  way 

.     t  advantageous  to  those  who  engage  in  it,  suffers  parties 
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who  have  the  capital  which  will  enable  them  to  supply  the 
defect  to  put  cars  of  their  own  upon  the  road,  for  the  use  of 
which  it  pays,  and  at  the  same  time  gives  to  such  parties  the 
exclusive  use  of  what  they  supply,  and  also  such  preferential 
rates  on  the  merchandise  carried  for  them  as  will  put  success- 
ful competition  quite  out  of  the  question.  It  is  not  the  lack 
of  capital  to  carry  on  the  business  that  then  proves  fatal,  but 
it  is  the  lack  of  capital,  in  addition  to  what  is  needed  in  the 
business,  to  supply  rolling  stock  to  the  railroad  company  for 
his  use.  It  would  be  the  height  of  injustice  for  the  carrier 
to  make  such  a  lack  a  ground  for  discrimination  in  rates,  and 
then  to  say  that  the  party  suffering  from  it  had  no  reason 
for  complaint  since  the  rates  whichtire  named  are  offered  to 
all.  The  offer  is  exclusive  in  fact,  whatever  it  may  be  in 
terms  or  in  theory. 

If  a  carrier  of  passengers  were  to  make  a  uniform  rate  of 
three  cents  a  mile  to  all  who  rode  in  the  cars  it  provided, 
but,  being  deficient  in  rolling  stock,  were  to  allow  owners  of 
private  cars  to  fill  them  witl*  passengers  at  two  cents  a  mile 
and  be  paid  for  the  use  of  the  cars  in  addition,  we  should 
not  expect  any  one  to  attempt  a  defense  of  the  discrimina- 
tion based  upon  the  ground  that  the  rates  were  equally  open 
to  all,  and  that  if  one,  by  reason  of  lack  of  capital  to  supply 
himself  with  a  private  car,  was  unable  to  take  the  benefit  of 
the  most  favorable  rate,  he  should  blame  his  fortune  for  it, 
not  the  common  carrier.  The  wrong  in  such  a  case  would  be 
as  plain  as  it  would  be  gross ;  but  such  a  discrimination  in 
the  carriage  of  persons  would  be  far  less  injurious  than  a 
similar  discrimination  in  the  transportation  of  property  :  the 
one  would  involve  a  small  sum  of  money  only ;  the  other 
might  be  destructive  to  a  business.  We  hold,  therefore,  that 
the  fact  that  one  consignor  furnishes  a  car  for  hire  to  the 
railroad  company  for  the  transportation  of  his  oil  is  no  ground 
whatever  for  a  discrimination  in  rates  in  his  favor  against 
another  consignor  who  must  ship  in  the  cars  the  carrier  sup- 
plies. It  may  be  a  reason  for  limiting  to  himself  the  use  of 
the  car  he  furnishes,  but  the  discrimination  cannot  justly  or 
lawfully  go  any  further. 

II.  The  fact  that  transportation  in  barrels  exposes  the  car- 
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rier  to  more  risks  than  does  transportation  in  tanks  seems  to 
be  most  relied  upon  to  support  the  discrimination  made  in 
rates,  and  it  was  very  strongly  urged  on  the  argument.  The 
risks  are,  first,  of  accidental  fires  in  consequence  of  leakage 
from  barrels,  and  second,  of  injury  to  other  property  arising 
from  its  being  affected  by  petroleum  odors.  Considerable 
evidence  was  given  to  show  that  leakage  from  barrels  was 
constant  and  in  warm  weather  very  great,  and  that  trains  and 
warehouses  were  specially  exposed  to  accidental  fires  in  con- 
sequence. On  the  other  hand,  there  was  evidence  that  the 
risks  are  greatest  when  the  oil  is  transported  in  tanks ;  the 
greatest  risks  being  from  collisions,  which  might  break  up 
and  empty  the  tanks  an#  expose  the  whole  vicinity,  while 
barrels  might  for  the  most  part  or  altogether  escape  break- 
age. Persons  entitle  to  speak  as  experts  differed  very  widely 
in  their  testimony  on  this  point,  but  Mr.  Brundred,  the  man- 
ager of  the  tank  line  which  is  operated  on  the  Pennsylvania 
roads,  and  who  testified  to  having  kept  careful  statistics  cover- 
ing a  considerable  period  of  tin#e,  showed  by  these  that  the 
risks  from  either  mode  of  transportation  were  small,  but  were 
least  when  the  transportation  was  in  barrels.  Possibly  his 
experience  may  have  been  somewhat  exceptional;  but  we 
are  not  satisfied  from  the  evidence  that  there  is  any  such 
greater  risk  from  fires  when  the  oil  is  conveyed  in  barrels  as 
can  justify  a  difference  in  rates.  The  risk  from  injury  to 
other  property  is  something,  but  not  serious.  Oil  in  barrels 
is  transported  in  cars  which  when  not  used  for  that  purpose 
are  employed  in  the  transportation  of  live  stock,  lumber,  iron 
on;,  or  other  articles  not  subject  to  injury  from  the  odors, 
and  when  taken  in  car-load  lots  is  loaded  and  unloaded  by 
the  shipper  elsewhere  than  in  the  company's  warehouses. 
With  proper  care,  therefore,  injury  to  other  property  ought 
very  Beldom  to  happen. 

ill.  The  greater  probability  of  finding  return  loads  for  the 
-  is  much  relied  on.     The  return  Loads  areeither  turpen- 
tine or  cotton-seed  oil.     The  turpentine  region  is  reached  by 
.;  iffle  of  the  roads,  but  not  by  ;ill ;  but  on   those  same  roads 
ire  [umber,  Iron,  and  other  heavy  articles  to  be  transported 
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in  the   direction   opposite  to  that  in  which  the  oil  is  taken, 
and  which  would  constitute  very  suitable  loading  for  the  cars 
in  which   oil  in   barrels  is  carried  southward.     It  is  a  very 
pregnant  fact  as  bearing  on  relative  rates  in  this  region  that 
Mr.  Virgil  Powers,  the  Commissioner  of  the  Southern  Kail- 
way  and  Steamship  Association,  and  Mr.  Charles  A.  Sindall, 
the  Secretary,  both  of  whom  have  had  long  experience  in 
those  or  similar  capacities,  agree  in  opinion  that  oil  in  bar- 
rels ought  to  be  transported  as  cheaply  as  the  same  quantity 
in  tanks.     This  opinion  would   not   have  been  given  without 
good  reason  ;  and  without  doubt  the  probability  of  return 
loads  for  the  tanks  were  taken   into  account.     In  the  south- 
west cotton-seed  oil   mills  may  or  may  not  be   found  at  the 
points   to  which  oil  in   tanks  is  Taken.     If  they  are  not  the 
tank  must  return  empty  or  it  must  be  sent  elsewhere  for  a  load. 
But  we  do  not  learn  from  any  evidence  given  before  us  that 
the  railroad  company  has  any  right,  under  its  implied  con- 
tract for  the   transportation  of  the  petroleum  oil,  to  send  the 
tank  cars  to  any  other  point  for  a  load  when  it  does  not  find 
one  at  the   place  of   delivery.     If  there  is  any  such  right  it 
must  arise  from  some  special  contract  or  arrangement ;  and 
if  any  such  exists  the  terms  and  particular  privileges  given 
are  not   disclosed  in  these  cases ;  but  when  thus  sent  else- 
where it  may  or  may  not  be  the  case  that  there  is  any  consid- 
erable advantage  in  it,  such  as  would  be  derived   from  taking 
up  a  load  at  the  point  of  delivery  of  the  petroleum  oil  and 
putting  it  down  where  the  oil  wr.s  received.     The  advantage 
in  the  latter  case  would  be  very  great ;  in  the  former  it  might 
lie  trifling ;  but  in   all  cases  where  cotton-seed  oil  is  the  re- 
turn loading  the  advantage  would  seem  to  be  reduced  to  a 
minimum  by  the  very  low  charge  which  is  made  for  the  trans- 
portation of  that  commodity.     This  charge,  for  some  reason 
not  satisfactorily  explained  to  the  Commission,  is  made  as- 
tonishingly low  when  compared  with  the  charge  made  upon 
petroleum,  although  the  cotton-seed 'oil  is  much  the  more 
valuable  article.     It  is  very  manifest  from  the  evidence  that 
the  cotton-seed  oil  traffic  in  itself  is  not  one  of  much  profit 
to  these  defendants. 

The  capacity  of  some  of  the  tank  cars  is  such  that  a  larger 
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quantity  of  oil  can  be  taken  by  them  than  in  such  cars  as 
barrels  are  conveyed  in.  This,  of  course,  is  favorable  to  the 
carrier,  and  enables  him  to  carry  more  cheaply  in  proportion 
to  quantity ;  but  a  considerable  proportion  of  the  tanks  are 
not  of  this  great  size,  and  the.  load  they  carry  does  not  ex- 
ceed the  ordinary  car-load  in  barrels.  Moreover,  it  has  been 
shown  that  heretofore  the  great  size  of  some  of  the  tanks  has 
been  ignored  by  some  of  these  defendants  altogether,  and 
they  have  made  no  distinction  in  charge  between  carrying 
sixty  barrels  in  a  tank  and  carrying  twice  that  quantity. 
They  may,  therefore,  be  gainers  instead  of  losers  by  the  es- 
tablishment of  a  rule  which  measures  their  compensation  for 
the  service  rendered  by  the  tonnage  carried,  whether  it  be  in 
the  one  mode  or  in  the  other. 

We  are  entirely  satisfied  that  this  ought  to  be  the  rule. 
Barrel  shipments  in  car-load  lots,  loaded  by  the  consignor  and 
to  be  unloaded  by  the  consignee  elsewhere  than  in  the  car- 
rier's warehouse,  if  subjected  to  higher  rates  would  be 
charged  more  than  is  either  just'  or  reasonable.  We  also 
think,  and  so  find,  that  the  great  difference  in  rates  shown  in 
these  cases  to  have  been  generally  made  as  between  barrel 
and  tank  shipments  amounted  to  unjust  discrimination  as 
against  the  former.  The  rule  should  be  to  consider  the  tank. 
a  part  of  the  ear  itself,  and  for  the  load  carried  in  it  the 
charge  ought  to  be  the  same  by  the  hundred  pounds  as  is 
made  on  the  transportation  of  barrels  of  oil  in  car-load  lots 
in  other  cars.  Even  then  the  shipper  in  barrels  is  at  some 
disadvantage,  for  he  must  pay  freight  on  barrels  as  well 
as  on  oil ;  but  this,  as  between  him  and  the  carrier,  is  nt)t 
unjust. 

We  find,  then,  on  a  careful  review  of  the  testimony  in  this 
case  and  after  full  reflection,  that  no  sufficient  reason  is 
shown  to  justify  the  defendants  making  a  distinction  in  their 
charges  as  between  the  parties  employing  the  two  different 
modes  <  E  carriage.  We  hold  that  when  transportation  is  in 
c;ir-l«>;i<l  lois  the  same  charge  by  the  hundred  pounds  should 
be  in.i'i'  upon  nil  consignments  from  and  to  the  same  points. 
Particular  routes  might  bo  named  on  which  it  would  be  just 
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to  allow  the  oil  to  be  carried  in  tanks  at  a  lower  rate  ;  but  on 
other  routes  the  transportation  in  barrels  might  be  most 
likely  to  insure  return  loads.  There  neither  is  nor  can  bo 
any  rule  on  that  subject,  and  the  attempt  to  consider  each 
road  of  a  system  and  each  several  feeder  by  itself,  and  to  dis- 
criminate for  each  according  to  the  probabilities  of  return 
loads,  would  be  far  more  perplexing  than  useful,  and  would 
breed  many  vexatious  controversies.  The  roads  constituting 
the  Southern  Railway  and  Steamship  Association  submitted 
the  subject  to  three  arbitrators  in  1886,  and  the  arbitrators, 
by  an  award  made  October  27,  1886,  decided  as  follows: 

"  The  board*  decides  and  awards  that,  taking  effect  No- 
vember 1,  1886,  coal  oil  in  barrels,  in  car-load  qnantities, 
be  put  in  sixth  class  released,  the  same  as  coal  oil  in  tank 
cars." 

By  this  award  both  methods  of  transportation  were  to  be 
put,  in  respect  to  rates,  on  the  same  footing  for  the  whole 
system  ;  the  arbitrators  apparently  deeming  it  impracticable 
to  make  any  difference  from  a  consideration  of  the  proba- 
bilities of  return  loads.  We  assent  to  this  view  because  we 
think  the  attempt  to  take  these  probabilities  into  account 
would  not  be  likely  to  have  beneficial  results. 

This  ruling  concerns  a  traffic  in  which  one  method  of  trans- 
portation has  no  other  or  different  effect  upon  the  value  of 
the  article  carried  than  has  the  other.  The  oil,  when  deliv- 
ered, is  of  no  higher  value  because  of  having  been  conveyed 
in  barrels,  and  the  owner  has  in  no  respect  been  supplied 
with,  superior  accommodations  or  facilities  which  can  be 
made  the  basis  for  an  additional  charge  against  him.  The 
additional  charge  heretofore  made  has  necessarily  been 
grounded  on  something  besides  additional  benefit  to  the 
party  subjected  to  it. 

This  ruling  does  not  preclude  such  allowance  for  the  use 
of  tank  cars  as  is  customary,  provided  it  be  reasonable  ;  but 
on  the  contrary,  it  assumes  that  such  allowance  will  be  made. 
But  it  should  be  made  on  some  system,  by  some  rule  of  uni- 
formity, and  the  authority  to  make  it  must  not,  carelessly  or 
otherwise,  be  made  a  means  of  discrimination. 
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It  is  now  to  be  considered  how  far  these  parties,  sever- 
ally, are  to  be  deemed  guilty  of  unlawful  discrimination  in 
what  they  have  done  during  the  period  covered  by  the  com- 
plaint. 

Upon  this  subject  we  have  to  say  at  the  outset  that,  in  our 
opinion,  the  mere  fact  that  they  have  hitherto  made  a  differ- 
ence in  rates  as  between  the  shipments  in  barrels  and  the 
shipments  in  tanks  ought  not  of  itself  to  be  considered  proof 
of  unjust  discrimination.  There  is  room  for  great  differences 
in  opinion  as  to  the  relative  rates  which  can  justly  and  prop- 
erly be  charged,  and  a  considerable  difference  might  honestly 
be  made  in  framing  a  rate  sheet.  There  should  be  further 
proof  than  this  mere  difference  to  make  out  the  unlawful  dis- 
crimination as  regards  consignments  made  prior  to  the  time 
of  promulgating  this  opinion. 

In  the  case  of  the  Louisville  and  Nashville  Kailroad  Com- 
pany this  additional  proof  is  furnished  in  several  ways. 

One  of  the  proofs  is  to  be  found  in  the  making  of  the  rate 
by  the  tank  car  regardless  of  weight  or  quantity.  When  one 
tank  holds  twice  as  much  as  another  there  can  be  no  valid 
excuse  for  this  ;  it  necessarily  makes  the  rates  excessively 
low  to  the  shipper  in  large  tanks  and  specially  oppressive  to 
the  shipper  in  barrels,  when  the  largest  tanks  are  made  use 
of;  but  the  wrong  was  emphasized  in  the  case  of  this  com- 
pany hj  the  public  being  led  to  suppose  that  when  the  con- 
tents of  the  car  exceeded  a  certain  quantity  or  weight  an  ex- 
tra charge  was  made,  when  in  fact  this  was  never  done.  But 
proofs  of  intentional  disregard  of  the  rights  of  the  complain- 
ant, or  of  such  want  of  regard  for  them  as  is  equivalent,  are 
made  very  evident  in  the  correspondence  between  himself 
and  the  agents  of  the  company. 

The  genera]  freight  agent  of  the  company  testified  that  its 
freight  rates  on  oil  in  tanks  up  to  April  5,  1887,  were  made 
regard]  of  quantity;  that  fchey  were  then  changed  to  rates 
by  the  hundred  pounds.,  hut  on  the  .1 1th  of  May  following  the 
company  again  went  back  to  tank-ear  rates  irrespective  of 
quantity.  Fixing  the  rates  in  tank  ears  by  the  hundred 
pounds  does  not,  seemj  however,  to  have   meant  much,  for 
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there  were  some  shipments  within  this  period  by  the  Stand- 
ard Oil  Company  regardless  of  actual  weight,  and  the  witness 
testified  that  a  tank  would  have  been  received  as  holding 
20,000  pounds,  though  this  was  greatly  below  the  average 
quantity  carried  in  one.  He  testified  further  that  the  South- 
ern Kail  way  and  Steamship  classification  as  printed  and 
as  given  out  by  his  company  has  this  note  :  "  Coal 
oil  or  its  products  in  tank  cars  must  always  be  charged 
at  actual  weight;"  but,  though  a  member  of  that  associ- 
ation, his  company  made  only  the  tank-car  rate  regardless  of 
weight.  That  rate  was  printed  on  a  type-writer  and  posted 
in  its  offices.  The  association  has  inspectors  to  report  any 
underweighing,  and  if  a  tank  was  billed  at  twenty  thousand 
pounds  and  on  weighing  they  found  it  to  be  more  they  should 
report  the  fact,  the  witness  said,  but  the  report,  so  far  as  wre 
can  discover,  would  perform  no  valuable  function  whatever. 
The  posting  of  a  rate  in  the  company's  office  was  supposed 
by  the  witness  to  show  sufficiently  that  the  company  did  not 
accept  the  rule  of  the  association  as  to  actual  weights.  In 
this  he  was  in  error.  The  public  would  have  a  right  to  un- 
derstand that  his  rate  sheet  and  the  note  in  the  classification 
were  to  be  construed  together,  and  effect  given  to  both  thus 
construed. 

The  correspondence  between  this  witness  and  the  com- 
plainant will  best  show  the  discrimination  so  far  as  it  seems 
to  have  been  personal. 

May  16,  1887,  the  witness,  in  response  to  inquiries  by  the 
complainant,  says  the  company  has  no  tank  cars  and  cannot 
furnish  them.  "  Regarding  charge  for  returning  empty  tank 
cars,  wre  first  wish  to  know  to  what  points  shipments  of  oil 
in  tank  cars  would  be  made.  Generally,  however,  I  may  say 
the  rate  returning  would  be  one  and  a  half  cents  a  mile." 
"  The  rates  on  coal  oil,  car-load,  from  Louisville  to  Hunts- 
ville,  Ala.,  are,  in  barrels,  37  cents  per  100  pounds."  This 
statement  of  the  Huntsville  rate  was  conceded  to  have  been 
an  error.  The  witness  says  the  rate  was  29£  cents,  but  was 
mistakenly  given  by  a  subordinate  who  wrote  and  signed  the 
letter  in  his  name. 

May  18  complainant  replied,  complaining  that  the  rates 
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actually  made  by  defendant  had  the  effect  of  discrimination 
as  between  tank-car  and  barrel  shipments  to  the  extent  of 
over  50  per  cent,  in  favor  of  the  former,  to  the  great  injury  of 
his  business  in  favor  of  the  Standard  Oil  Company,  and 
adding  : 

"  Please  state  why  it  is  that  the  rates  by  barrel  and  bulk 
are  made  the  same  to  some  points  and  50  per  cent,  difference 
to  others,  and  how  can  you  thus  discriminate  against  me  ? 
Can't  you  give  a  lower  rate  than  37  cents  per  100  pounds  in 
barrels,  Louisville  to  Huntsville,  Ala.,  and  are  you  not  let- 
ting other  shippers  ship  their  oil  at  a  less  rate  ? 

"  What  I  desire  to  know  is,  if  you  are  willing  to  pro-rate 
on  an  equitable  basis  with  the  C,  W.  and  B.  on  my  oil  ship- 
ments from  this  point.     Please  answer  promptly  and  oblige." 

May  21  the  witness  answers  : 

"  The  rate  to  Huntsville  and  to  other  points  which  we 
have  quoted  are  as  low  as  we  are  at  present  prepared  to  name." 

Here  the  witness  adopts  and  in  effect  repeats  what  he  says 
was  a  mistake  in  his  subordinate,  after  his  attention  had 
been  specifically  called  to  the  figures.  Complainant  was  thus 
notified  that  the  rate  to  him  would  be  37  cents,  though  others 
■were  charged  29-*,  cents  only.  In  fact,  there  seem  to  have 
been  shipments  by  the  Standard  Oil  Company  of  Kentucky 
at  27f}  cents,  bin  this  charge  was  possibly  an  inadvertence. 
The  answer  proceeds  to  justify  the  difference  in  rates  as  be- 
tween tank  and  barrel  shipments,  and  then  goes  on  to  say: 

"  I  do  not  see  that  it  is  any  of  your  business  whether  we 
pro-rate  with  the  C,  H.  and  D.  or  C,  W.  and  B.  roads  or 
not.  You  can  doubtless  obtain  through  rates  from  them,  and 
the  matter  of  division  of  revenue  between  those  companies 
and  our  roads  is  a  matter  that  concerns  only  our  respective 
lines  and  not  you." 

Here  was  a  third  mistake.  It  was  undoubtedly  the  busi- 
ness of  the  complainant  to  ascertain  if  he  could,  whether  this 
company  would  pro-rate  on  an  equitable  basis  with  any 
other  road  over  which  In'  desired  to  ship  his  oil,  and  in  thai 
obtain  through  rates.  Nothing  in  the  case  shows  that 
through  rates  were  then  in  exist  nee,  unless  it  be  the  state- 
ment in  this  lett  i  that  through  rates  could  doubtless  be  ob- 


GEORGE  RICE  V.  LOUISVILLE  &  NASHVILLE,  ETC.,  R.  R.  COS.    557 

tained  of  tlie  other  roads  ;  but  if  there  were  such  rates  there 
was  nothing  out  of  the  way  in  complainant  endeavoring 
to  procure  a  modification,  and  his  inquiry  on  the  subject  was 
not  wanting  in  either  civility  or  propriety. 

Further  the  letter  proceeded  to  say  : 

"  In  conclusion  let  me  repeat  that  the  rates  furnished  you 
are  just  as  low  as  furnished  anybody  else  ;  that  whatever 
rates  may  be  furnished  by  the  L.  and  N.  road  apply  to  all 
shippers,  and  that  all  communications  from  you  asking  for 
rates  of  freight  or  appertaining  directly  to  your  shipments 
over  our  line  will  meet  with  respectful  consideration  and  at- 
tention ;  but  I  have  neither  the  desire  nor  the  time  to  give 
attention  to  your  letters  asking  for  the  reasons  governing  the 
policy  of  the  Louisville  and  Nashville  Railroad  Company, 
criticising  its  rates,  or  suggesting  basis  for  dividing  rates  be- 
tween its  connections  and  its  own  line,  and  I  shall  not  reply 
to  any  such  communications  in  the  future." 

This  lacks  accuracy,  for  the  Huntsville  rate  was  still  37 
cents  to  complainant  and  29-J-  cents  to  other  persons,  and  it 
overlooks  altogether  the  fact  that  "  the  policy  "  of  the  com- 
p.'iny,  so  far  as  it  affected  his  shipments,  was  complainant's 
concern  as  well  as  the  concern  of  the  company,  and  he  was 
entirely  within  the  bounds  of  what  pertained  to  his  business 
as  well  as  of  right  in  endeavoring  to  bring  about  a  change.      , 

May  17,  in  answer  to  an  inquiry  from  the  office  of  the  wit- 
ness, complainant  was  given  a  rate  of  $1.30  on  oil  in  car-load 
lots,  Cincinnati  to  Nashville.  This  is  also  conceded  to  be  an 
error  and  an  excess  over  the  rate  then  charged  to  others  ;  but 
the  error  was  not  corrected,  as  it  should  have  been,  in  the 
subsequent  correspondence. 

August  29  complainant  wrote  the  witness  as  follows  : 

"  Please  name  rate  on  coal  oil  in  barrels  and  tank  cars, 
Louisville  to  Nashville,  and  advise  what  rate  per  tank  car 
you  allow ;  also  rate  to  Columbia,  Tennessee,  car  load,  and 
what  classification  do  you  now  use.1'  On  the  next  day  he 
wrote  again  :  "  Please  name  rate  on  tank  cars,  Louisville  to 
Montgomery,  Ala.,  etc. 

September  2,  instead  of  answering  these  letters,  the  wit- 
ness writes  to  ascertain  by  what  line  or  lines  the  shipments 
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would  be  forwarded  from  Marietta  ;  a  fact  which  could  have 
no  bearing  on  the  inquiry  made  of  him.  His  company  was 
supposed  to  have  regular  and  stated  rates  on  its  own  lines, 
and  he  was  asked  to  give  them.  He  should  have  given  them 
with  the  same  promptness  when  the  oil  was  to  be  delivered 
to  him  over  another  road  that  would  be  expected  from  him 
when  the  traffic  originated  at  Louisville. 

On  the  hearing  the  witness  was  asked  whether  he  had  not 
refused  to  give  complainant  rates  on  barrels  to  Knoxville 
and  Nashville,  and  he  replied  : 

"  No,  sir  ;  not  that  I  know  of.  I  will  add  that  I  know  of 
no  reason  why  we  should  refuse  him  rates  to  Knoxville  and 
Nashville,  and  I  would  say  that  we  have  not." 

It  nevertheless  appeared  that  the  witness,  on  being  pressed 
by  complainant  to  give  rates  on  defendant's  line,  referred 
him  to  Mr.  Fraser,  of  the  Cincinnati,  Washington  and  Balti- 
more roads,  for  through  rates.  He  was  told  in  reply  that 
Mr.  Fraser  refused  to  give  rates,  but  he  still  continued  to 
refer  complainant  back  to  him.  The  witness  was  asked  by  a 
member  of  the  Commission — 

"What  objection  could  you  have,  no  matter  over  what 
roads  the  oil  came  to  Louisville,  to  name  rates  from  Louis- 
ville to  Nashville  ?" 

"  Answer.  Nothing,  except  that  I  thought  he  ought  to  get 
rates  from  the  lines  lie  dealt  with.     They  had  our  rates." 

The  question  in  substance  was  repeated  for  further 
answer. 

"Answer.  Well,  if  Mr.  Rice  was  prepared  to  or  had  deliv- 
ered his  oil  directly,  there  would  have  been  no  objection. 
We  would,  of  course,  have  been  willing  to  name  him  tariff 
rates,  but  lie  was  away  from  our  line  and  we  preferred  to  let 
him  get  the  rates  through  our  connections.  We  felt  that  if 
we  Furnished  him  a  rate  and  that  rate  was  advanced  and  we 
did    not.   give    liim    any  special    notice   of  the    change,  and  he 

went   along  doing  business  basing  his  price  on  the  rate  that 
formerly  !»<••  n  ((noted  him,  that   he  would  bold  us  for  the 

ov< 

"  Question.  Was  that  the  reason,  so  that  you  might  lie  in 
position  to  advance  the  rates  without  notice?" 
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<c  Answer.  Without  special  notice  to  him  ;  that  was  the 
reason.  There  was  another  reason  that  also  influenced 
me  in  not  giving  him  rates.  I  found  that  Mr.  Rice  had  been 
asking  the  Cincinnati  office  for  part  of  the  rates,  and  our  office 
for  part  of  the  rates  ;  and  while  the  rates  in  our  office  and  in 
the  Cincinnati  office  are  supposed  to  be  the  same,  still  if  he 
got  the  rates  partly  from  my  office  and  partly  from  the  Cin- 
cinnati office  Ave  would  not  know  to  what  points  they  had 
quoted  him  rates,  and  the  Cincinnati  office  would  not  know 
to  what  points  we  had  quoted  him  rates." 

"  Question.  What  was  the   objection  to  his  being  quoted 
rates  from  any  other  office  if  they  were  the  same  ?  " 

"  Answer.  If  he  got  the  rates  from  our  office  and  he  had  to 
be  notified  by  special  letter  in  case  of  an  advance  in  those 
rates,  I  would  not  know  if  the  Cincinnati  office  had  quoted 
him  any  rates,  and  would  not  be  able  to  notify  him  of  the 
advance  in  the  rates  quoted  by  the  Cincinnati  office.  If  he 
had  to  be  notified  by  the  Cincinnati  office  of  an  advance  in 
rates  they  would  not  know  that  we  had  quoted  him  any  rates. 
s  clearly  of  the  opinion  and  still  think  that  the  proper 
for  him  to  get  his  rates  was  from  the  line  that  took  his 
business  in  the  first  instance.  With  the  number  of  people 
writing  constantly  for  rates,  the  giving  special  notice  to  ship- 
pers of  changes  is  very  liable  to  be  overlooked." 

It  will  be  noted  that  this  testimony  comes  from  the  officer 
who  would  be  expected  under  the  law  to  have  the  rates  on 
his  own  lines  printed  and  posted  in  the  offices  of  the  com- 
pany, and  open  to  public  examination.  If  the  rates  were  thus 
printed  and  posted  much  of  the  correspondence  would  seem 
to  have  been  needless,  and  the  inference  is  very  strong  that 
the  law,  in  its  spirit  at  least,  was  not  observed.  The  injuri- 
ous consequences  resulting  therefrom  were  not  relieved  by 
answers  to  complainant's  letters.  He  was  not  given  the  rates 
because,  as  we  are  told,  the  officer  supposed  if  that  were  done 
and  the  rates  afterward  changed  he  Avould  be  under  obliga- 
tion to  give  him  personal  notice  of  the  change.  This  hardly 
seems  a  plausible  excuse.  The  law  imposed  upon  defendant's 
officers  no  obligation  to  give  special  notice  to  shippers  in 
case  of   lawful  change  of  rates,   and  the  giving  out  of  the 
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tariff  sheets  or  tlie  quoting  of  rates  could  no  more  create 
such  an  obligation  than  could  the  posting  of  the  sheets  at  the 
company's  stations,  as  the  law  required. 

The  witness  was  further  asked  whether  he  did  not  persist 
in  his  refusal  to  quote  rates  after  he  had  been  notified  that 
Eraser  declined  to  name  them.  He  replied  :  "  That  is  likely, 
but  I  do  not  think  I  am  to  be  blamed  for  Mr.  Fraser's  action." 
This  is  quite  true  ;  he  should  not  be  blamed  for  Mr.  Fraser's 
action.  It  was  his  own  illegal  refusal  to  act  that  he  was 
blamable  for.  Mr.  Eraser  was  not  compellable  to  name  rates 
over  any  road  but  his  own  unless  he  joined  in  making  them ; 
but  this  witness'  obligation  to  give  the  rates  on  his  own  road 
was  plain  and  unquestionable. 

The  two  following  letters  will  close  the  quotations  from  the 
correspondence  : 

From  complainant  to  the  witness,  of  date  September  19, 
1887 :  "  Your  two  letters  of  the  13th,  and  one  each  of  the  14th 
and  17th  at  hand.  I  have  stated  to  you  that  Fraser,  of  the 
C,  W.  and  B.,  the  initial  road,  refuses  to  give  me  through 
rates  by  your  road,  and  still,  when  I  so  repeat  this  to  you 
several  times  you  persistently  ignore  what  I  say  and  con- 
stantly refer  me  back  again  to  him.  This  is  now  played  out, 
and  I  now  again  ask  you  point  blank,  do  you  still  refuse  to 
give  me  the  oil  rates  from  Louisville  as  asked  for  in  my  sev- 
eral previous  letters?  A  further  refusal  to  give  me  these 
rates  or  to  furnish  them  immediately  I  shall  consider  an  ab- 
solute denial  to  give  them.  Your  rates  from  Louisville  are 
lower,  as  stated  by  me,  and  same  denied  by  you,  as  an  in- 
stance will  quote.  Brent  Arnold,  your  agent  at  Cincinnati, 
quotes  $1.30  per  barrel,  Cincinnati  to  Nashville  ;  Marietta  to 
Cincinnati,  3'2  cents  per  barrel,  or  $1.62  total.  The  rate  from 
here  (Marietta)  to  Louisville  is  fifty  cents  per  barrel,  and 
Brent  Arnold  quotes  18 J  cents  per  100  pounds,  Louisville  to 
Nashville,  this  route  via  Louisville,  thus  saving  me  over  40 
cents  per  barrel,  provided  you  would  so  condescend  to  give 
me  a  rate  from  Louisville.  This  is  a  fine*  state  of  affairs.  On 
s  ptember  8  I  asked  you  to  forward  me  a  copy  of  each  of 
pour  tariff  or  rate  sheets  issued  since  April  1 ,  and  to  put  me  on 
vwiir  (  ichange  list,  so  that  1  would  be  notified  promptly  of 
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any  change  in  oil  rates.  This  request  you  ignore  and  do  not 
answer.  By  this  means  you  would  legally  avoid  all  legal 
liability  for  any  discriminations  that  could  possibly  arise,  and 
where  one  is  constantly  asking  for  rates  to  ship  on,  this 
should  be  done  and  save  so  much  correspondence  ;  but  you 
doubtless  think  otherwise.  I  take  it  for  granted,  unless  I 
hear  to  the  contrary,  that  you  refuse  to  give  me  oil  rates 
from  Louisville.  You  do  not  answer  my  question  in  my  let- 
ter of  the  tenth.  I  am  desirous  and  will  build  immediately 
twenty  tank  cars  to  carry  bulk  oil  over  your  system  if  you 
will  guarantee  or  assure  me  that  you  will  carry  said  oil  in 
said  tank  cars  at  as  low  a  net  rate  as  accorded  any  other 
shipper." 

To  this  the  answer,  of  date  September  27,  was  :  "  Your  fa- 
vor of  the  19th  instant  was  received  during  my  absence, 
which  has  prevented  an  earlier  acknowledgment  of  the  re- 
ceipt of  it.  I  have  nothing  to  add  to  my  letters  of  Septem- 
ber 13,  14,  and  17  upon  this  subject." 

Complainant  did  not  succeed  in  obtaining  rates.  The 
denial  of  his  right  was  plain  and  stands  unexcused.  Counsel 
for  this  defendant  did  not  attempt  on  the  argument  either  to 
show  cause  for  it  or  explain  it  away.  What  reasons  there 
may  have  been  for  it  we  do  not  know,  but  we  find  that  they 
were  not  just  or  legal  reasons.  We  further  find  that  defend- 
ant was  guilty  of  unjust  discrimination  against  complainant, 
as  charged,  and  that  the  discrimination  was  in  favor  of  the 
Standard  Oil  Company  of  Kentucky  and  all  other  parties 
sending  oil  by  tank  cars.  We  further  find  that  to  the  extent 
that  rates  on  barrel  shipments  were  erroneously  given  and 
persisted  in,  as  in  the  case  of  rates  to  Huntsville  and  Nash- 
ville, defendant  was  guilty  of  unjust  discrimination  against 
complainant  in  favor  of  other  parties  sending  their  oil  in 
barrels. 

The  case  of  the  St.  Louis,  Iron  Mountain  and  Southern 
Eailway  Company  is  confused  somewhat  in  the  record,  as  it 
was  in  the  correspondence,  by  the  fact  that  that  road  was 
operated  for  the  period  in  question  by  the  Missouri  Pacific 
Eailway  Company.  Some  extracts  from  the  correspondence 
are  here  given.     __. 
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April  28,  1887,  complainant  writes  the  commercial  agent  of 
these  roads  at  St.  Louis :  « 

"  Please  give  me  the  terms  on  which  tank  cars,  empty,  are 
returned,  as  I  see  by  your  classification  it  is  by  special  con- 
tract ;  also,  do  you  make  bulk  oil  by  weight  per  barrel  when 
shipped  in  tank  cars  ?  If  so,  state  the  weight  and  how  many 
gallons  in  bulk  you  figure  on  to  the  barrel.  Can  I  ship  one 
or  more  tank  cars  at  same  rate,  or  does  the  Waters-Pierce 
Oil  Company  or  the  Standard  Oil  Company  have  any  prefer- 
ence as  to  number  of  cars  shipped  ?  " 

May  2  he  writes  the  assistant  general  freight  agent : 

"  Do  you  take  tank  cars  at  20,000  pounds  regardless  of 
weight,  as  your  special  rate  (No.  54  A)  is  ambiguous  on  this 
point  ?  At  what  weight  per  barrel  in  barrels  and  in  bulk  do 
you  carry  coal  oil  ;  also  what  special  rate  do  you  charge  on 
return  of  empty  tank  cars  when  not  furnished  (or "furnished 
by  shipper)  '?  Please  name  barrel  and  tank-car  rates  (car- 
loads), Palestine,  Texas  ;  Santa  Fe,  N.  M.;  Leavenworth  and 
Atchison,  Kansas,  and  Kansas  City,  Mo." 

May  5  the  commercial  agent  replies  : 

"  Changes  adopted  at  recent  meeting  of  Texas  Traffic  As- 
sociation at  Houston  made  coal  oil  in  barrels  or  cases,  Class 
A,  in  car-load  lots  and  in  tank  cars,  minimum  weight  25,000 
pounds,  50  cents  per  100  pounds,  St.  Louis  to  Houston,  Gal- 
veston,  Jacksonville,  Texarkana,  and  intermediate  stations.' 

The  points  here  named  are  on  defendant's  road. 

May  9  the  assistant  general  freight  agent  writes  : 

"  The  weight  of  a  tank  car  contemplated  under  our  special 

50  A  is  20,000  pounds.     Shipments  of  oil  in  barrels  to  points 

governed   by  Western   Classification   are  taken  at  estimated 

weight    of  400  pounds  per   barrel  ;  to   points    governed   by 

•Joint  Texas  Classification  at  actual  weight. 

"  With  reference  to  rate  on  return  empty  tank  cars  I  beg 
to  advise  thai  from  Missouri  river  points  —  i.  c,  Kansas  City, 
ILeavenworth,  and  St.  Joseph  we  return  them  free  when  the 
same  have  been  hauled  over  our  Line.  The  same  rule  applies 
•on  tank  caw  from  Texas,  with  the  understanding  that  no 
mileage  is  to  be  paid  or  allowed  by  the  railroad  companies." 

"The  rate  qb  coal  oil  in  tank  cars,  Easl  St.  Louis  to  Santa 
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Fe,  is  $1.65  per  100  pounds  actual  weight •;  to  Leavenworth, 
Atchison,  and  Kansas  City,  25  cents  per  100  pounds  actual 
weight.  The  rate  on  coal  oil  tank  cars,  East  St.  Louis  to 
Palestine,  is  50  cents  per  100  pounds,  minimum  weight  25,- 
000  pounds." 

This  last  rate  is  corrected  to  45  cents  by  letter  dated  the 
next  day.  These  letters  of  May  5th  and  May  9th  are  both 
written  under  the  heading  of  Missouri  Pacific  Railway  Com- 
pany. 

May  10  the  commercial  agent  writes  : 

"  In  looking  over  our  correspondence  we  note  the  conclud- 
ing portion  of  your  letter,  which  asks  if  Waters-Pierce  Oil 
Company  have  any  preference  as  to  number  of  cars  shipped '? 
We  answer,  No,  sir  ;  you  are  exactly  on  the  same  level  as 
any  other  oil-shipper  over  our  line.  We  carry  all  shipments 
at  actual  weight  and  make  the  usual  mileage  charge  on  return 
of  empty  tanks." 

This  last  statement  was  not  warranted  by  the  facts  ;  de- 
fendant made  an  allowance  to  the  owner  of  the  car  of  three- 
fourths  of  a  cent  per  mile  for  the  use  of  the  car. 

May  11  complainant  writes  the  assistant  general  freight 
agent : 

"  Do  I  understand  that  tank  cars  of  bulk  oil  are  taken  at 
20,000  pounds  each  ?  Also  that  200  cases  (or  60  barrels)  are 
taken  also  at  20,000  pounds  (per  special  rate  N6.  52  A)  ?  " 

May  16  complainant  writes  the  commercial  agent : 

"  Do  you  charge  extra  for  return  of  empty  tank  cars  ;  if  so, 
how  much  ?  " 

The  special  rate,  52  A  above  referred  to,  was  put  in  evi- 
dence. It  purports  to  be  issued  by  the  Missouri  Pacific 
Railway  Company  and  gives  rates  "  on  illuminating  and  lu- 
bricating oils  in  car-loads  of  300  cases  or  60  barrels,  or  per 
tank  car  of  20,000  pounds,  from  St.  Louis,  Mo.,  to  Vinitia,  I. 
T.,  $65;  McAlister  and  Muscogee,  I.  T.,  $110."  These  points 
are  not  on  defendant's  road. 

Also  special  rate  53  A,  issued  by  the  Missouri  Pacific 
Railway  Company,  and  taking  effect  at  the  same  time,  as  fol- 
lows :  "  Coal  oil,  car-loads,  from  St.  Louis  and  Carondelet, 
Mo.,  to  Newport,  Ark.,  $50  per  car  of  55  barrels,  or  per  tank 
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car;  Little  Rock,  Ark.,  $50  per  car 'of  55  barrels,  or  per  tank 
car  ;  Texarkana,  Ark.,  45  cents  per  100  pounds."     The  rates* 
per  tank  car  by  this  last  would  apparently  be  irrespective  of 
actual  weight. 

May  19  the  assistant  general  freight  agent  writes  com- 
plainant : 

"  Replying  to  your  communication  of  the  11th,  I  beg  to 
advise  that  the  rates  mentioned  in  our  Special  No.  52  on  il- 
luminating and  lubricating  oils  are  per  tank  car  of  20,000 
pounds  ;  that  the  excess  over  the  number  of  cases  or  barrels 
mentioned  loaded  in  box  cars,  or  the  excess  over  20,000 
pounds  contained  in  a  tank  will  be  taken  at  a  proportionate 
rate  per  100  pounds.  In  this  connection  I  beg  to  advise  you 
that  our  rate  on  oil  in  tank  cars  to  McAlister  and  Muscogee 
is  50  cents  per  100  pounds.  In  other  words,  we  do  not  ex- 
ceed to  McAlister  or  Muscogee  the  rate  which  is  made  to 
33enison,  50  cents  per  100  pounds  when  in  tank  cars." 

May  21  complainant  writes  the  assistant  general  freight 
agent : 

"  Do  you  actually  in  each  and  every  instance  weigh  tank 
cars  of  oil  as  shipped  out,  as  well  as  the  empty  tank  cars  on 
their  return,  and  charge  full  net  weight  thereon  as  thus 
shown,  or  do  you  estimate  them,  or  how  do  you  do  this? 
Please  answer  promptly  and  to  the  point  and  oblige." 

May  26  an  answer  to  other  portions  of  this  letter  ignores 
the  above  query  altogether. 

Several   other  letters  passed  between  the  parties  relating 
specially  to  the  discrimination  made  by  the  published  tariffs 
between  the  shipments  in  barrels  and  cans  and  by  tank  ears. 
September  8  complainant  writes  the  A.  G.  F.  A.: 
"  Please  inform  me  ff  you  are  still  taking  tank-car  oil  at  an 
estimated  weight  p<*r  car,  or  do  you  actually  weigh  eacli  and 
every  car,  or  do  \<>n  take  the  estimate  given  you  by  the  con- 
signor?     Will  you  give  me  the  same  net  rates  and  weight  by 
tank  car  to  Austin,  Dallas,  Palestine,  Houston  and  Galveston, 
that  you  now  give  tin:  Waters-Pierce  Oil  Company,  or  as  low 
net  rates  as  is  given  any  shipper  over  your  various  lines,  and 
please  name  me  those  rates  to  above  points/' 
This  was  answered  as  follows  : 
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"  The  charge  on  oil  loaded  on  tank  cars  is  on  a  basis  of 
victual  weight,  minimum  weight  25,000,  at  the  established 
rates  which  are  open  to  any  shipper.  This  also  answers  your 
letter  of  the  8th  to  Mr.  O'Connor." 

The  minimum  car  rate  is  stated  in  the  evidence  to  have 
been  raised  on  defendant's  road  to  25,000  pounds  in  July. 

September  23  complainant  writes  the  A.  G.  F.  A.: 

"  You  refer  to  my  two  letters  of  the  8th,  but  fail  to  answer 
the  most  important  part  of  those  letters,  which  I  repeat  once 
more  in  order  that  you  may  clear  up  the  obscurity  of  your 
vision.  I  am  desirous  and  will  build  twenty  tank  cars  to 
carry  bulk  oil  over  your  system  of  roads  provided  you  will 
assure  or  guarantee  to  me  the  same  net  rates  that  you  allow 
the  Waters-Pierce  Oil  Company,  or  as  low  a  net  rate  in  tank 
cars  as  is  accorded  to  any  other  shipper  to  such  general 
points  as  Austin,  Dallas,  Palestine,  Houston,  Galveston,  and 
other  points  reached  b}^  your  vast  system." 

September  27  reply  was  made  :  "  The  rates  charged  by  this 
company  are  open  and  alike  to  all  shippers." 

September  30  the  complainant  writes  the  A.  G.  F.  A.: 

"  Please  inform  me  of  the  largest  size  or  the  largest  ca- 
pacity of  tank  cars  you  will  carry  over  your  lines  and  the 
largest  capacity  now  used,  and  have  you  any  particular  re- 
quirements how  they  shall  be  built  in  order  to  conform  to 
your  general  rules  ?  Will  you  state  to  me  more  definitely  and 
assure  or  guarantee  me,  in  case  I  build  tank  cars,  that  you  will 
give  me  as  low  net  rates  per  car  or  per  100  pounds  that  you 
will  give  to  the  most  favored  shipper  that  ships  in  that  man- 
ner over  your  lines,  regardless  of  the  quantity  shipped  ?  This 
assurance  and  guaranty  I  desire  before  I  put  my  money  into 
it,  that  I  shall  be  treated  exactly  alike  and  have  as  low  net 
rates  in  all  other  respects  (regardless  of  commissions,  &c.) 
that  is  accorded  any  other  shipper,  large  or  small.  I  am 
now  in  correspondence  with  tank-car  builders  on  this  sub- 
ject, and  desire  an  early  answer." 

October  4  this  was  answered  : 

"  We  have  no  regulations  governing  the  weight  carried  in 
tank  cars  different  from  the  customary  rules  between  wrestern 
roads  as  to  the  weight  carried  in  ordinary  cars,  nor  do  we 
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require  these  cars  to  be  constructed  on  any  special  plans  or 
dimensions.  You  are  probably  as  familiar  as  our  people 
with  the  kind  of  tanks  customarily  used.  As  to  your  request 
for  further  guaranty  that  you  will  be  treated  alike  in  the 
matter  of  rates,  we  can  only  refer  to  our  previous  letters  on 
this  subject,  and  to  the  laws  under  which  our  company  oper- 
ates as  a  common  carrier." 

It  cannot  be  denied,  we  think,  that  complainant,  from  this 
correspondence,  must  have  had  some  difficulty  in  determin- 
ing for  himself  what  he  would  be  charged  on  shipments  in 
tank  cars.  The  statements  are  different,  as  they  relate  to 
different  points  on  the  roads  in  charge  of  the  parties  making 
them,  and  the  limitation  of  20,000  and  25,000,  and  the  refer- 
ence to  actual  weight  are  so  presented  as  to  be  confusing  to 
say  the  least.  On  May  5  complainant  is  given  a  rate  to 
Texarkana  by  the  tank  car,  25,000  minimum  weight,  but  the 
actual  rate  appears  by  special  sheet,  53  A,  to  have  been  45 
cents  per  100  pounds,  irrespective  of  quantity,  and  the  evi- 
dence, we  think,  strongly  tends  to  show  that  the  shipments 
to  Texarkana  were  actually  made  up  to  July  11,  regardless 
of  quantity. 

Whether  the  weight  carried  was  ascertained  by  actually 
weighing  the  cars  loaded  and  empty,  complainant  was  not 
told,  though  obviously  it  was  important  that  he  should  know. 
His  persistent  queries  elicited  no  response.  The  evidence 
tends  to  show,  however,  that  with  the  exception  of  a  few 
shipments  made  early  in  the  year,  the  actual  weight  was 
paid  on  ;  but  certainly  complainant  was  not  to  be  blamed  for 
being  pressing  and  persistent  in  his  inquiries  when  the  pub- 
lished rate  sheets  were  so  far  wanting  in  clearness  and  cer- 
tainty. Had  all  the  facts  been  known  to  him  precisely  as 
they  are  brought  out  by  the  evidence,  it  is  not  unlikely  that 
this  complaint  wouM  have  been  limited  to  the  discrimination 
between  the  barrel  and  tank  rates  as  shown  by  the  published 
tariffs.  We  do  not  find  evidence  in  the  case  that  the  officers 
ol  the  road  have  made  use  of  any  devices  to  give  further  dif- 
ferences than  those  which  the  rate  sheets  show,  and  the  tanks 
which  were  taken  al    uniform   rates  did  n<>t  differ  widely  in 

'.    Wafl  the  case  on  other   loads. 
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It  is  apparent  from  the  correspondence  that,  as  regards  the 
tank  cars  furnished  and  the  return  of  them  by  the  company 
after  the  oil  has  been  delivered,  this  company  was  and  per- 
haps still  is,  without  any  definite  rule.  It  is  impossible  to 
doubt  from  the  correspondence  that  the  officers  would  havo 
felt  at  liberty  to  make  a  charge  to  complainant  for  returning 
his  cars  if  he  had  shipped  over  their  lines.  It  is  not  claimed, 
as  we  understand  it,  that  the  Waters-Pierce  Company  was  so 
charged  at  the  time  the  letters  on  that  subject  were  written. 

On  the  whole,  we  find  that  neither  the  published  tariffs 
nor  the  correspondence  gave  to  the  complainant  the  informa- 
tion he  was  fairly  entitled  to  ;  that  the  effect  was  to  repel  his 
attempts  to  engage  in  shipping  in  tank  cars  in  competition 
with  the  Waters-Pierce  Oil  Company,  if  in  fact,  his  purpose 
was  in  good  faith  to  enter  into  the  competition. 

On  behalf  of  the  Cincinnati,  New  Orleans  and  Texas  Pa- 
cific and  the  Alabama  Great  Southern  Railroad  Companies  a 
legal  argument  has  been  filed,  the  purpose  of  which  is  to 
demonstrate  that  the  transportation  of  oil  in  barrels  is  so  far 
a  different  traffic  from  the  transportation  of  the  same  article 
in  tanks,  hj  reason  of  the  different  circumstances  and  con- 
ditions, that  the  charges  made  upon  the  one  cannot  be  the 
proper  measure  of  the  charges  to  be  made  upon  the  other. 
In  support  of  the  general  position  thus  taken  quotations  are 
made  from  Great  Western  R.  Co.  v.  Sutton,  4  Eng.  k  Ir.  Ap., 
239  ;  Lotspeich  v.  Central  Railroad  of  Georgia,  73  Ala.,  406 ; 
Chicago,  dec,  R.  R.  Co.  v.  People  67  111.,  24;  GirardotY.  Mid- 
land R.  Co.,  4  Railw.  &  Can.  Traf.  Co.'s,  291 ;  Nicholson  v. 
Great  Western  R.  Co.,  5  C.  B.  (N.  S.).  636  ;  and  as  to  reason- 
ableness of  charges,  Denby  Alain  Colliery  Co.  v.  Manchester, 
Ac,  R.  Co.,  11  App.  Cas.,  97  ;  Smith  v.  Pittsburgh,  Ac,  R.  R. 
Co.,  23  Ohio  St.,  10,  and  Evans  v.  Oregon,  R.  A  T.  Co.,  1  In- 
terstate Commerce  Reports,  336,  are  felied  on.  These  are 
instructive  cases. 

On  this  general  subject  we  have  already  said  all  that  we 
think  necessary  at  this  time.  The  traffic,  in  whichever  method 
conducted,  is  one  traffic.  The  two  methods  are  different,  but 
the  chief  difference  is  found  in  the  fact  that  for  the  one  tho 
defendants  furnish  the  rolling-stock  and  for  the  other  they 
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do  not ;  but  this  difference  cannot,  on  any  grounds  of  equity 
or  justice,  entitle  them  to  discriminate  in  their  charges  as 
against  the  method  which  is  conducted  according  to  the 
usual  mode  and  by  accepting  the  facilities  they  offer.  The 
conditions  are  such  that  justice  cannot  be  done  to  those  who 
send  their  merchandise  according  to  the  customary  mode,  ex- 
cept by  protecting  them  against  the  relatively  lower  rates 
which  are  given  to  those  who  adopt  the  other  mode. 

On  the  question  of  discrimination  against  the  complainant 
the  correspondence  with  the  general  freight  agent  of  these 
roads  will  be  instructive. 

April  9th,  and  again  on  the  12th,  complainant  wrote  the 
general  manager  of  the  first-named  road  for  rates.  On  the 
16th  the  general  freight  agent  replied  as  follows:  "The 
present  rate  on  oil  in  barrels,  car-loads,  and  also  in  tanks 
from  Cincinnati  to  New  Orleans  is  34  cents  ;  Birmingham,  47 
cents  ;  Meridian,  58  cents  ;  Yicksburg,  54  cents  ;  Knoxville, 
24.4  cents ;  Chattanooga,  24.4  cents  ;  Atlanta,  46  cents  ; 
Montgomery,  47  cents  ;  Jackson,  Miss.,  61  cents  ;  Mobile,  34 
cents  ;  Selma,  47  cents  ;  Shreveport,  74  cents  per  cwt." 

April  18  complainant  again  wrote  :  "  Rates  from  Cincin- 
nati received.  The  Standard  are  selling  oil  in  Birming- 
ham, Alabama,  at  prices  which  indicate  a  lower  rate  than 
you  quote.  I  therefore  desire  to  know  if  your  rates  from 
Ludlow  or  any  other  points  on  your  lines  are  lower  than 
rates  named  me  from  Cincinnati.     Please  advise  and  oblige." 

This  does  not  seem  to  have  been  answered,  and  the  in- 
quiry was  renewed  and  elicited  a  response  on  the  28th  as 
follows : 

"Rates  on  coal  oil.  I  beg  leave  to  inform  you  that  the 
rate  on  coal  oil  in  barrels,  car-load  lots,  Cincinnati  to  Bir- 
mingham, is  47  cents  per  100  pounds. 

"  YYY,  have  renewed  rates  to  all  points  south  of  the  Ohio 
;mk1  east  of  ilic  Mississippi  river,  as  published  March  31. 
This  basis  will  continue  in  existence  until  the  (interstate 
Commission  have  definitely  cUternrined  the  question  of  the 
I  ong-and -short-haul  clause.  You  are,  of  course,  aware  that 
the  S.  I.'\.  and  8.  8  classification  makes  coal  oil,  car-loads, 
nixtl)  cla 
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The  noticeable  thing  about  this  letter  is  that  it  refers  to 
the  classification  of  the  Southern  Railway  and  Steamship 
Association  with  an  evident  purpose  to  have  complainant 
understand  that  this  complainant  recognized  and  accepted 
it.  The  proof  shows  that  such  was  not  the  fact.  Defendant, 
though  it  accepted  it  in  part  and  circulated  it  with  its  rate 
sheets,  repudiated  it  so  far  as  concerned  this  traffic  and 
some  others,  and  its  rates  were  materially  different  from 
what  they  should  have  been  had  that  classification  governed 
them.  The  repudiation  of  it,  however,  was  only  notified  to 
the  public  by  the  making  of  special  rate  sheets  which  were? 
not  in  conformity  to  it ;  obviously  a  very  imperfect  mode  of 
giving  the  information. 

May  28  complainant  writes : 

"  Please  state  if  oil  in  tank  cars  and  barrels  is  under  same 
classification,  and  also  what  rate  per  barrel  you  ask  on  bar- 
reled oil,  also  in  bulk,  per  tank  car,  and  how  many  gallons 
you  allow  to  a  barrel  in  bulk  per  tank  car." 

May  4  the  general  freight  agent  replies : 

"  As  stated  in  my  last  communication,  the  classification  of 
coal  oil  in  barrels  in  car-load  lots  is  sixth  class.  I  regret 
that  I  am  not  yet  in  position  to  quote  through  rates  on  coal 
oil  in  tank  cars  to  all  points  reached  by  connecting  lines, 
not  having  yet  received  the  necessary  information  from 
them. 

"  I  am  not  able  to  answer  your  inquiry  as  to  how  many 
gallons  will  be  allowed  to  the  barrel,  but  beg  to  assure  you 
that  every  consignment  will  be  wa}djilled  upon  an  actual 
weight  basis." 

Hire  is  repeated  the  erroneous  information  about  the 
classification. 

May  4  complainant  writes: 

"  Do  you  take  tank  cars  of  oil  at  actual  weight — that  is  to 
say,  do  you  weigh  each  and  every  car  ?  At  what  rate  per 
barrel  do  you  now  take  barreled  oil ;  also  bulk  oil  per  barrel, 
and  how  many  gallons  of  bul]§  oil  do  you  allow  to  a  barrel ; 
also  what  charges  for  return  of  empty  tank  cars  ?  In  my  let- 
ter of  April  18  I  asked  you  if  you  were  now  giving  any  lower 
rates  to   other  parties  from  shipping  points  outside  of  Cin- 
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cinnati  on  coal  oil  to  the  various  points  and  places  named  to 
me  per  your  letter  of  April  18.  To  this  question  you  have 
not  as  yet  answered.  I  would  be  much  obliged  if  you  would 
answer  promptly." 

This  was  not  answered  promptly,  and  on  May  7  complain- 
ant writes  complaining  of  the  neglect,  and  also  of  discrimi- 
nation between  shipments  in  barrels  and  in  tanks  supposed 
to  have  been  agreed  upon  at  a  meeting  in  Chicago. 

May  (.)  the  general  freight  agent  replies : 

"Rates  on  coal  oil.  Referring  to  your  two  favors  of  the 
4th  and  7th  instant  I  regret  that  my  frequent  and  enforced 
absences  from  Cincinnati  have  at  times  prevented  as  prompt 
replies  being  given  to  your  communications  as  I  would  have 
wished. 

"  I  beg  to  inform  you  that  this  company  was  not  repre- 
sented at  any  meeting  held  in  Chicago  on  March  11th,  and 
also  that  upon  all  shipments  of  coal  oil  in  barrels  we  pro- 
pose charging  upon  an  actual  weight  basis. 

"As  you  are  aware,  the  classification  of  the  Southern  Rail- 
way and  Steamship  Association  makes  the  rate  on  coal  oil  in 
barrels,  car-load  lots,  sixth  class.  You  are  also  aware  that 
by  special  authority  of  the  National  Railway  Commissioners 
the  lines  of  the  Southern  Railway  and  Steamship  Association 
bave  renewed  their  former  rates,  and  I  take  pleasure  in  for- 
warding to  you  by  this  mail  a  copy  of  our  latest  tariff  from 
Cincinnati. 

"I  think  it  hardly  necessary  for  me  to  say  that  above  rates 
will  be  charged  to  all  shippers  alike." 

Hem  the  mistake  about  the  classification  is  again  repeated. 
The  reference  to  the  National  Railway  Commissioners — by 
which  this  Commission  was  intended  was  misleading,  to 
say  the  least.  The  Commission  never  investigated  coal  oil 
rates,  or  gave  "  special  authority  "  for  their  renewal ;  it  never 
sanctioned  any  difference  in  the  rates  ;is  between  feank  car 
and  barrel  shipments,  and  had  never  up  to  the  date  of  this 
,  had  its  attention  called  to  them  in  anj  way.  What  it 
did  ..<    to  relieve  the  carriers  represented  in  the  association 
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temporarily  from  the  strict  rule  of  the  fourth  section  of  the 
Act  to  Regulate  Commerce,  with  a  restriction  that  in  the 
meantime  the  disparities  existing  under  their  tariffs  should 
not  be  increased. 

May  11th  complainant  writes,  and  what  he  says  regarding 
the  classification  of  the  Southern  Railroad  and  Steamship 
Association  is  altogether  natural  under  the  circumstances : 

"Yes;  I  am  aware  that  the  classification  of  the  Southern 
Railroad  and  Steamship  Association  makes  rate  on  coal  oil 
in  barrels  sixth  class  (same  as  tank  cars),  but  what  does  such 
issuance  of  a  rate  amount  to  when  not  lived  up  to  by  you  and 
other  lines  ?  Mr.  Gault  wrote  me  and  called  my  attention 
particularly  to  a  printed  circular  issued  by  Virgil  Powers, 
commissioner,  dated  November  1,  1886,  in  which  barreled 
and  tank  car  oil  is  both  made  sixth  class.  Your  tariff  sheet 
No.  11,  dated  November,  1886,  just  received,  makes  barreled 
oil  fifth  class  and  tank  car  oil  sixth  class.  How  do  you.recon- 
cile  this  ?  But  this  difference  is  trivial  compared  to  other 
more  gross  outrages  practiced  by  your  lines  and  others  in 
carrying  tank  car  oil  by  the  lump  (regardless  of  weight)  at 
about  one-fourth  of  that  charged  on  barreled  oil,  pound  for 
pound. 

"  You  say  that  upon  all  shipments  of  coal  oil  in  barrels  we 
propose  charging  upon  an  actual  weight  basis.  Does  this 
apply  to  tank  car  shipments  of  bulk  oil ;  and,  if  so,  do  you 
actually  and  without  a  question  weigh  each  and  every  tank 
car  of  oil  that  goes  over  your  line,  and  charge  full  weight 
thereon. 

"  Please  name  me  rates  on  oil  in  tank  cars  and  barrels  to 
Lexington,  Chattanooga,  Atlanta,  Birmingham,  Jackson, 
Miss.;  Meridian  and  Yicksburg,  Miss.;  Knoxville  and  Hunts- 
ville,  Tenn.;  Shreveport,  La.,  and  Montgomery,  Ala.  I  trust 
and  hope  that  you  will  give  me  these  rates  promptly. 

"  Please  state  if  any  charge  for  return  of  empty  tank  cars. 
Can  you  not  pro  rate  with  the  C,  W.  &  B.,  so  as  to  give  me 
through  rates  from  here  to  above  points  ?  " 

The  reply  May  14th  is  as  follows  : 

"  In  my  letter  of  the  28th  ultimo,  which  you  refer  to,  I  ad- 
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vised  you  that  wo  had  renewed  rates  to  all  points  south  of 
the1  Ohio  and  east  of  the  Mississippi  river,  the  same  as  were 
in  effect  on  March  31st.  I  have  already  sent  you  copy  of 
our  tariff  No.  11,  which  indicates  rates  now  in  effect  and 
which  have  been  in  effect  from  the  time  we  received  from  the 
National  Commissioners  the  exemption  from  the  fourth  clause 
of  the  Interstate  Commerce  Law.  I  note  your  request  to  be 
furnished  with  rates  to  Lexington,  Chattanooga,  Atlanta,  Bir- 
mingham, Jackson,  Meridian,  Yicksburg,  Knoxvilie,  Hunts- 
ville,  Shreveport,  and  Montgomery,  and  will  endeavor  to  ob- 
tain the  necessary  information  from  connecting  lines,  and 
advise  you  further  as  early  as  possible. 

"  I  regret  that  Ave  cannot  pro  rate  with  the  C,  W.  <fc  13. 
road  and  our  rates  will  consequently  apply  from  Cincin- 
nati." 

The  inquiry  as  to  a  charge  for  the  return  of  the  tank  cars, 
it  will  be  seen,  is  not  responded  to. 

May  16th  complainant  writes  to  get  rates  and  adds: 

"Please  inform  me  why  you  cannot  pro  rate  with  the  C, 
W.  &  B.  on  the  through  rate  on  the  oil  from  here.  You  cer- 
tainly must  pro  rate  with  her  on  other  business  from  other 
points,  or  from  east  and  west." 

The  answer  May  20  was  that  "  all  shipments  of  coal  oil 
pay  our  rates  from  Cincinnati,  and  we  are  not  prorating  on 
this  traffic  from  any  point  whatever." 

Some  other  letters  near  this  time  are  omitted  as  not  be- 
ing important  to  this  controversy. 

May  28  the  general  freight  agent  writes: 

"Referiing  to  recent  correspondence  and  quoting  rates  to 
the  points  named  hi  your  letter  of  the  11th  instant,  1  beg  to 
inform  you  that  the  following  rates  on  coal  oil  are  obtain- 
able from  Cincinnati  to  the  points  named  : 

Car-loads  per 
In  car  tanks.  100  lbs.  in  barrels. 

i  Igton S^O   00  13   cents. 

Chattanooga 5/)  00  :v.\  " 

Atlanta 6]  so  46  " 

Birmingham 60  00  47  " 

Meridian CO  00  45  « 
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Yicksburg 00  00  34  cents. 

Knoxville 50  00  33       " 

Huntsville 37c.  per  100  lbs. 

Shreveport 118  00  64      " 

Montgomery 112  00  47       " 

As  bearing  upon  this  table  a  list  of  shipments  was  given, 
some  of  the  figures  in  which  require  notice.  The  rate — bar- 
rel rate — to  Lexington  was  soon  reduced  to  10  cents  per  100 
pounds,  the  tank  rate  remaining  the  same.  The  average 
shipment  in  tank  cars  to  that  point  seems  to  have  been  of 
31,223  pounds  weight,  which  would  make  the  rate  on  tank- 
car  shipments  about  8.32  per  100  pounds,  and  the  barrel  rate 
about  20  per  cent,  higher.  The  only  shipper  to  this  point  in 
either  mode  was  the  Standard  Oil  Company  of  Kentucky. 
In  contrast  to  these  the  shipments  from  Cincinnati  to  Chat- 
tanooga were  in  tank  cars  varying  from  25,000  to  43,815 
pounds.  The  barrel  rate  was  33  cents  per  100  pounds.  The 
tank  rate  was  $50  per  car.  At  33  cents  per  100  pounds  the 
rate  on  the  oil  carried  in  the  smallest  car  would  have  been 
$82.50;  on  that  carried  in  the  largest  it  would  have  been 
$144.50.  On  an  average  of  the  two  it  would  have  been 
$113.54.  The  average  makes  the  rate  on  barrel  shipments 
125  per  cent,  in  excess  of  the  rate  on  tank  shipments,  instead 
of  20  per  cent,  excess,  as  at  Lexington. 

A  similar  vast  discrepancy  was  shown  in  the  rates  from 
Cincinnati  to  Meridian.  The  tank  rate  was  $00,  which,  if 
the  tanks  averaged  24,000,  would  make  the  rate  per  100 
pounds  25  cents  ;  or,  if  they  averaged  30,000,  20  cents ;  but 
while  this  charge  remained,  the  rate  on  barrel  shipments  was 
raised  to  56  cents  per  100  pounds — probably  not  less  than 
175  per  cent,  excess  over  the  tank-car  rate. 

May  30  complainant  sent  the  following  letters : 

"  Please  name  rate  on  oil,  tank  cars  and  barrels,  car  lots, 
to  Mobile  and  New  Orleans." 

Also: 

"  Yours  28th,  enclosing  rates,  finally  to  hand,  after  several 
applications.  These  rates  are  prohibitory  on  my  shipments, 
as  you  know  full  well,  and  the  device  or  method  of  the  tank- 
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car  shipment  in  bulk  is  purposely  used  against  me  (who 
ships  entirely  in  barrels)  in  order  that  I  cannot  compete  with 
the  Standard  Oil  Company  in  the  sale  of  my  products. 

"  By  these  rates  thus  given  me  to  nine  prominent  points  in 
the  south  you  discriminate  against  my  shipments  not  less 
than  67  per  cent,  and  as  high  as  213  per  cent.,  while  to  one — 
Huntsyille,  Ala. — you  make  the  rate  the  same  per  100  pounds 
for  both  barreled  oil  and  that  in  tank  cars.  I  will  here 
show  you  how  I  arrive  at  this  comparison  : 

"  All  the  bulk  oil  carried  in  tank  cars  from  the  Pennsyl- 
vania oil  regions  to  the  seaboard  pays  the  same  amount  for 
50  gallons  in  bulk  as  for  50  gallons  (including  the  barrel),  or 
the  empty  barrel  is  carried  extra  to  compensate  for  the  re- 
turn of  the  empty  tank  car,  and  cannot  bring  back  freight 
as  against  a  box  car  that  can.  I  maintain  and  assert  that 
the  tank  cars  of  the  Standard  Oil  Company  hold  at  least  100 
barrels  of  50  gallons  (or  5,000  gallons  each)  on  ax  average, 
while  some  of  them  hold  over  6,500  gallons  (or  130  barrels), 
but  for  a  fair  and  equitable  basis  I  will  call  it  100  barrels, 
and  herewith  give  you  the  results  and  the  amount  of  dis- 
crimination  you   dare  to  impose  on  me  in  the   face  and  eyes 

of  the  Interstate  Act : 

For 100 pounds 

From  Cincinnati  to —  Per  car,  Per      in  barrels  of  Per  bbl.  Discrimi- 

tanks.  barrel.    400  pounds.                         nation. 

Lexington,  Ky $26  00  or  26        13c.  or  52  lOOperct. 

Chattanooga,  Tenn..     HO  00  "  50        33c."  $132  104      " 

Atlanta,  Ga 6180"  62        46      "  184  196      " 

Birmingham,  Ala 60  00  "  60        47      "  1  88  213      " 

Meridian,  Miss 60  00  "  60        45      "  1  SO  120      " 

Knoxville,  Tenn 50  00"  50        33      "  132  164      " 

Bhreveport,  La 118  00"  $118        64      "  2  56  117      " 

Montgomery,  Ala... .   112  00"  l   \%       47     "  188         67      " 

Vicksburg,  Miss 60  00"  60        34      "  I  36  126      " 

rille,  Ala (37c.  pet  100  lbs.  tor  both.) 

"i)<>  yon  really  think  thai  under  the  Interstate  Act  you 
can  boldly  go  on  and  thus  discriminate  against  my  sliij>-# 
ments  to  the  ruination  of  my  business,  which  you  doubtless 
fco  hazard  in  the  interest  of  the  Standard  Oil 
Company  bo  long  ;is  they  foot  (lie  bills  or  compensate  you 
,;  damages  that  may  accrue  for  such  gross  violations  of 
tlie  law  ? 
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"  I  desire  to  call  your  attention  to  section  10  of  the  Inter- 
state Act  as  a  further  warning  from  one  who  wants  to  ship 
his  oil  products  over  jour  line,  and  to  give  you  notice  that 
for  every  tank-car  load  of  oil,  as  well  as  for  every  smaller 
lot,  L.  C.  L.,  that  you  have  carried  since  the  Interstate  Act 
has  taken  effect,  and  all  such  from  this  time  forth  that  dis- 
criminates or  has  discriminated  against  my  shipments,  I 
shall  hold  your  road  and  all  the  officers  concerned  therein  to 
a  strict  accountability  for  each  and  every  offense.  I  emphati- 
cally protest  against  such  gross  discrimination,  and  call  upon 
you  to  desist  as  an  extra  warning.  If  at  any  time  you  con- 
clude to  change  your  tactics  upon  this  subject,  please  inform 
me." 

June  2  came  the  reply : 

"Your  two  letters  of  the  30th  ultimo  to  hand.  The  rates 
on  coal  oil  from  Cincinnati  to  New  Orleans  are  at  present  as 
follows  :  Tank  cars,  $60  per  car ;  barrels,  thirty-four  cents 
per  100  pounds. 

"  It  will  be  necessary  for  me  to  communicate  with  my  con- 
nections before  I  can  quote  rates  to  Mobile.  I  will,  however, 
do  this  as  early  as  possible.  As  regards  the  rate  to  Hunts- 
ville,  I  would  explain  that  the  M.  &  C.  Co.  refuse  to  make 
any  reduction  to  the  local  stations  ;  therefore,  I  could  not 
give  you  a  lower  rate  on  coal  oil  in  tank  cars  than  is  made 
on  barrel;.  We  very  much  prefer  to  handle  this  traffic  in 
tank  cars,  and  I  should  be  glad  if  you  could  conveniently 
arrange  to  forward  your  oil  in  this  manner.  I  completely 
fail  to  find  any  discrimination  in  this,  as  the  rates  are  open 
to  you  and  to  all  other  shippers,  and  I  shall  be  glad,  indeed, 
if  you  can  use  them." 

It  is  scarcely  necessary  to  follow  this  correspondence  fur- 
ther. From  this  time  on  it  consists  largely  on  the  part  of 
complainant  of  complaints  he  makes  of  discriminations  as 
against  barrel  rates.  We  think  and  we  find  that  complain- 
ant was  unjustly  discriminated  a  gainst  by  the  Cincinnati, 
New  Orleans  and  Texas  Pacific  Railway  Company  during 
the  whole  period  covered  by  the  petition  filed  against  it,  and 
was  also  unjustly  discriminated  against  by  the  same  railway 
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company  in  connection  with  the  Alabama  Great  Southern 
Railroad  for  the  like  period.  We  find  that  the  tank  rates, 
which  were  made  uniform,  regardless  of  quantity,  were  in 
themselves  an  unjust  discrimination.  The  general  freight 
agent  notifies  complainant  that  they  were  made  on  an  esti- 
mate of  seventy  barrels  capacity.  A  statement  put  in  evi- 
dence by  the  Standard  Oil  Company  of  Kentucky,  which 
was  the  principal  shipper  in  tank  cars,  showed  the  average 
capacity  of  tanks  made  use  of  in  their  shipments  to  be  over 
a  hundred  barrels.  This  increased  enormously  the  differ- 
ence between  rates  in  barrel  and  tank  shipments,  which 
we  have  already  found  would  have  been  excessive  had  the 
capacity  of  the  tank  cars  been  no  more  than  it  was  assumed 
to  be. 

We  also  find  that  there  was  unjust  discrimination  as 
against  complainant  and  in  favor  of  the  Standard  Oil  Com- 
pany of  Kentucky,  in  this,  that  from  April  5th  to  April  '21st 
defendant  was  nominally  making  a  uniform  rate  on  oil  in 
barrels  and  in  tank  cars  by  the  hundred  pounds,  but  it  shows 
without  dispute  that  the  Standard  Oil  Company  of  Kentucky 
was  during  that  time  sending  oil  in  tank  ears  over  defend- 
ant's road  apparently  at  tank-car  rates.  If  the  rates  were 
computed  by  the  hundred  pounds  it  was  not  only  on  an  as- 
sumed basis,  but  on  one  that  fell  far  short  of  actual  weight. 
In  point  of  fact,  there  was  no  shipment  whatever  in  tank 
(tars  by  weight. 

It  is  noticeable  also  chat  it  was  not  until  May  28  that  com- 
plainant was  enabled  to  obtain  tank-car  rates  to  Lexington, 
Chattanooga,  Atlanta,  and  other  towns  named  in  his  letter  of 
that  date,  yet  the  Standard  Oil  Company  had  all  the  while 
been  shipping  to  those  points  over  this  road,  and,  of  course, 
had  rates  given  it. 

It  is  further  to  be  noted  that  complainant  was  not,  on  his 
request  for  it,  given  the  information  whether,  if  he  supplied 
himself  willi  tank  cars  and  sent  his  oil  by  that  mode,  he 
would  be  charged  for  the  return  of   the  empty  cars.    He 

should  have  been  given  the  very  important  information 
til  at  trackage  was  paid  by  defendant  instead  of  a  charge  ex- 
acted* 
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The  general  freight  agent  failed  on  the  hearing  to  explain 
why  lie  several  times  made  reference  in  his  letters  to  the 
classification  of  the  Southern  Railway  and  Steamship  Asso- 
ciation. The  circumstances  fairly  called  for  such  an  ex- 
planation. It  is  an  important  fact,  which  this  officer  should 
have  perceived,  that  without  this  classification  sheet  a  ship- 
per would  be  unable  to  ascertain  what  the  rates  over  his  road 
were  without  coming  to  him  for  them,  and  yet  his  company 
accepted  the  classification  only  in  part,  and  claimed  not  to 
be  responsible  for  it  further.  He  seems  to  ignore  the  fact 
that,  except  in  connection  with  the  classification,  the  publi- 
cation of  his  rates  is  not  in  compliance  with  the  law. 

It  is  quite  possible  that  this  officer  and  also  the  correspond- 
ing officer  of  one  or  more  of  the  other  defendants  did  not 
believe  complainant  was  in  good  faith  endeavoring  to  obtain 
tank  rates  for  his  own  use.  We  do  not  ourselves  know  that 
he  was ;  but  that  was  no  excuse  for  keeping  from  him  or 
from  anybody  else  a  knowledge  of  such  facts  as  would  affect 
the  rates.  The  general  public  had  a  right  to  know  what  the 
rates  were,  and  any  one  who  was  contemplating  even  the 
possibility  of  making  use  of  them  had  special  right  to  ask 
for  them.  Complainant  had  a  legal  right  to  know  whether, 
when  the  charge  was  to  be  made  by  the  100  pounds,  it  would 
be  on  an  actual  weighing  or  on  an  estimate. 

He  had  an  equal  right  to  be  informed  that  instead  of  being 
charged  for  the  return  of  the  empty  car  he  would  be  paid  for 
its  use. 

The  published  rate  sheets,  so  far  as  they  related  to  rates 
on  the  lines  of  these  defendants,  ought  to  have  given  the  in- 
formation on  both  these  points,  and  if  they  were  blind  or 
ambiguous  it  should  have  been  supplied  on  request. 

The  Newport  News  and  Mississippi  Valley  Company,  and 
the  Louisville,  New  Orleans  and  Texas  Eailroad  Company, 
we  find  to  have  been  guilty  of  discrimination  against  com- 
plainant in  taking  tank  cars  irrespective  of  capacity,  on  an 
assumption  that  the  average  capacity  was  eighty-five  barrels, 
and  charging  therefor  a  rate  which,  as  compared  with  the 
rate  on  barrel  shipments,  would  have  been  relatively  too  low 
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had  the  capacity  been  as  was  assumed,  and  which  was  rela- 
tively very  much  too  low  in  view  of  the  actual  capacity. 

On  the  hearing  it  was  insisted  on  behalf  of  the  first  named 
of  these  two  defendants,  that  the  assumption  on  which  its 
rate  was  estimated  was  made  in  good  faith,  and  upon  infor- 
mation given  by  an  agent  of  the  Standard  Oil  Company  of 
Kentucky,  which  was  believed  to  be  correct,  but  which 
proved  not  to  be  so.  The  agent  who  gave  the  information 
was  before  the  Commission  and  admitted  giving  it,  but  in- 
sisted it  was  given  after  the  shipments  in  question  were 
made,  and  that,  as  he  understood  the  question  put  to  him,  it 
related  to  another  line  of  cars,  and  not  to  the  line  in  use  on 
defendant's  road.  It  is,  perhaps,  not  very  important  now 
whether  defendant's  officer  was  or  was  not  in  fact  misled. 
The  mischief,  so  far  as  concerned  the  business  of  complain- 
ant, was  done  by  giving  tank-car  rates  instead  of  rates  by  the 
weight  or  quantity ;  and  this  wrong,  which  was  one  of  policy 
on  the  part  of  this  defendant,  was  made  more  prominent  and 
perhaps  damaging  by  a  misstatement  in  the  correspondence. 

Complainant  had  expressed  a  purpose  to  obtain  tank  cars 
for  his  own  business,  and  was  desirous  to  know  whether  he 
was  to  be  charged  by  the  car  irrespective  of  the  capacity. 
This,  we  have  semi,  was  the  practice  on  the  road  of  this  de- 
fendant ;  but  in  reply  he  was  told  that  the  tank  ear  was  esti- 
mated at  20,000  pounds,  and  if  the  weight  Avas  more  the  ex 
cess  would  be  charged  for.  To  make  sure  on  this  point  he 
wrote  the  general  freight  agent,  and  the  reply,  June  1,  1887* 
was,  "A  tank  car  is  supposed  to  weigh  '20,000  pounds;  if  it 
weighs  more,  then  we  will  charge  for  it."  In  point  of  fact 
the  assumption  was  that  the  weight  was  very  much  greater : 
85  barrels  at  325  pounds  each  would  be  27,640  pounds,  and 
the  defendani  did  not  make  any  additional  charge  when  the 
iit  reached  35,000  pounds,  as  it  sometimes  did.  If  this 
statement  was  made  in  good  faith  it  is  difficult  i<>  account  for 
it,  and  ii  is  Dot* accounted  for.  II"  it  was  the  result  of  mere 
ii  w;is    not   the    less   misleading  to  complainant. 

The  necessary  tendency  was  to  discourage  him  from  entering 

into  Competition   in    this   mode  of  shipment     if   lie    had  a,  pur 

I         to  do  so,  as  he  professed  to  have.     Had  he  provided 
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himself  with  cars  for  tank  shipments  and  been  charged  as  he 
was  told  he  would  be,  the  discrimination  against  him  would 
have  put  success  in  the  traffic  out  of  question. 

It  appears  that  this  company  had  no  rule  or  settled  prac- 
tice as  to  paying  trackage  for  the  use  of  tank  cars,  and  con- 
sidered itself  at  liberty  to  deal  with  that  subject  by  special 
contract.  The  facts  were  brought  out  by  questions  put  by 
members  of  the  Commission  as  follows  : 

"  Question.  Do  you  pay  car  service  on  the  tank  cars? 

"  Answer.  On  some  .cars  only.  We  have  an  arrangement 
by  which  we  do  not  pay. 

"  Q.  On  which  do  you  not  pay? 

"A.  We  have  an  arrangement  with  M.  K.  Fairbanks  &  Co. 
I  do  not  think  we  pay  anything  on  those,  cars,  but  we  haul 
them  empty  free. 

"  Q.  Well,  on  the  other  cars  do  you  pay  car  service  the 
same  way? 

"A.  We  are  compelled  to  pay  the  same  as  our  competi- 
tors, or  we  could  not  get  the  cars  to  handle  that  business. 
It  is  three-fourths  of  a  cent  a  mile. 

"  Q.  What  do  you  mean  by  '  that  so  far  as  this  company  is 
concerned  we  do  not  pay  mileage  in  either  direction  or  haul 
any  empty  cars  free  ?  ' 

"A.  That  letter  was  written  in  April.  At  that  time  the 
matter  was  being  discussed  between  the  lines  that  refused  to 
pay  mileage  on  any  cars,  and  because  they  spoke  of  its  being 
abrogated  by  all  lines. 

"  Q.  Then  your  statement  there  that  you  do  not  pay  mile- 
age was  based  on  the  belief  that  the  conference  resulted  in 
their  refusing  to  pay  ? 

"  A.  Yes,  sir ;  refusing  to  pay  mileage  on  all  empty  cars, 
but  I  told  Mr.  Rice  in  person  that  we  would  allow  him  the 
same  as  anybody  else. 

"  Q.  Is  your  tank-car  mileage  the  same  as  it  is  on  any 
other  cars  ? 

"  A.  Yes,  sir  ;  three-fourths  of  a  cent. 

"  Q.  That  is  the  regular  mileage  paid  on  cars  ? 

"  A.  Yes,  sir.     ^ 
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"  Q.  Can  you  specify  the  snippers  to  whom  you  pay  mile- 

and  those  you  do  not  ? 
"  A.  That  is  au  account  not  kept  in  my  office,  but  I  know 

with  some  we  have  an  arrangement  not  to  pay  mileage. 

"  Q.  You  have  no  uniform  rule  on  that  subject  ? 

"  A.  That  depends  on  the  kind  of  agreement  made  on  the 
business. 

"  Q.  As  far  as  you  know,  31.  K.  Fairbanks  <£  Co.  is  the 
only  concern  to  which  you  do  not  pay  mileage  ;  is  that  it  ? 

"  A.  I  cannot  say  that. 

•■  Q.  You  have  stated  that  it  is  the  only  concern  you  know 
of?. 

"  A.  Xo.  sir  ;  I  am  not  prepared  to  say  it  i<.  I  do  not 
know  it  to  be  so,  because  I  think  possibly  others  are  not  paid 
mileage  by  us. 

"  Q.  How  is  it  with  reference  to  the  Union  Tank  Line 
ears  ? 

"A.  I  think  it  very  possible,  but  we  do  not  keep  that  ac- 
count in  my  o trice." 

Here,  it  is  obvious,  are  or  may  be  present  all  the  mischiefs 
attend  the  giving  of  special  rates  and  rebates.     The  rail- 
road manager  who  supposes   this   to   be   admissible   has  not 
folly  grasped  the  significance  of  those  features  of  the  Act  to 
regulate  commerce  which  were  enacted  to  establish  uniform- 
-  quality,  and  publicity. 
It  is  propel  to  say  on  behalf  of  those  two  defendants  that, 
the  tiling  of  the  complaint  their  rates  were  revised  and 
made  much  more  reasonable  and  just.     It  is  also  proper  to 
give  them  the  benefit   of  the  protest   made  by  the  general 
agent  of  the  first-named  company  against  being  supposed  to 
have  intentionally  carried  the  very  large  tanks  with  knowl- 
the  actual  capacity.      It'  the  officer  was  misled,  as  he 
claims  t<>  have  been,  the   blame  should  fall  upon  the  party 
iving  him.     We  cannot   savin  this  case  that  there  was 
ting  more  than  an  honest  misapprehension,  and  are  in- 
1  to  think  that  such  was  the   fact  ;  but  0m1   of  the  diffi- 
culties attending  of  this  nature  is,  that  while  the  law 
g  n  re   penalties  on  the  carrier  and  its  agents  for 
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acts  on  their  part  designed  or  calculated  to  create  discrimi- 
nation as  between  shippers,  it  imposes  none  on  shippers 
themselves  who  by  artifice,  misrepresentation,  false  billing, 
or  other  deception  of  the  carrier  secure  advantages  to  them- 
selves which  it  would  be  illegal  and  punishable  for  the  car- 
rier voluntarily  to  grant.  If,  therefore,  the  agent  of  the 
Standard  Oil  Company  had  purposely  misled  the  defendant's 
officer  in  the  matter  referred  to,  and  thereby  obtained  an  un- 
fair advantage,  the  complainant  would  be  without  redress, 
unless  on  the  ground  of  negligence  defendant  could  be  held 
responsible  for  acting  upon  the  false  information. 

The  Illinois  Central  Railroad  Company  we  find  to  have 
discriminated  unjustly  against  complainant  by  making  some 
of  the  barrel  rates  excessively  high  as  compared  to  those  on 
tank-car  shipments,  and  also  by  shipping  at  car  rates,  irre- 
spective of  quantity,  while  leading  complainant  to  understand 
that  if  the  capacity  exceeded  a  specified  minimum  the  excess 
would  be  charged  for. 

From  the  evidence  it  appears  that  during  the  period  in 
controversy  tank-car  shipments  were  made  over  the  road  of 
defendant  to  New  Orleans  only.  To  points  to  which  no 
tank-car  shipments  were  made  this  defendant  did  what  was 
also  done  by  the  Louisville  and  Nashville  Railroad  Company 
in  some  cases — made  the  same  rates  by  the  100  pounds, 
whether  shipments  were  in  tanks  or  barrels.  If  these  equal 
rates  were  offered  to  the  public  in  good,  faith,  defendant 
ought  to  be  compelled  to  give  the  like  uniform  rates  to 
points  to  which  tanks  were  sent,  and  if  they  were  not  offered 
in  good  faith  the  defendant  ought  to  be  held  estopped  by  its 
own  rate  sheets  from  disputing  the  justice  of  tMs  uniform 
rule. 

But  in  this  case  wTe  find,  as  we  have  so  often  found  in  oth- 
ers, that  parties  applying  for  tank-car  rates  are  misled  into 
supposing  they  are  graded  by  quantity,  when  in  fact  they  are 
uniform  by  the  tank  car. 

May  3,  1887,  the  general  freight  agent  of  defendant  wrote 
complainant  as  follows  : 

"  Yours  without  date.     I  replied  to  your  previous  letter 
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promptly,  stating  that  the  rate  on  oil  from  Cairo  (according 
to  the  tariff  sent  you)  when  in  full  car-loads  would  take 
fourth  class,  released,  whether  in  tanks  or  barrels,  which  will 
give  the  information  desired." 

May  4  he  wrote  again  : 

"  Yours  of  the  30th  ultimo.  Our  rates  on  oil  in  car-loads, 
released,  20,000  pounds  and  over,  Cairo  to  Jackson,  Miss., 
50  barrels  and  over,  $1.65  per  barrel ;  in  tank  cars,  24,000 
pounds  and  over,  37  cents  per  100  pounds ;  Cairo  to  N.  O., 
in  barrels  or  tank,  car-loads,  24,000  pounds  and  over,  24 
cents  per  100  pounds. 

"  We  have  no  rates  at  present  in  effect  from  Cleveland,  but 
would  refer  you  to  H.  Coope,  Ga.,  O.  &  W.  railroad,  Cincin- 
nati, Ohio,  for  rates  from  that  point  to  N.  O.  and  Jackson, 
Miss.,  via  Odin." 

"What  is  noticeable  in  these  letters  is  that  the  rate  given  is 
the  same  on  shipments  in  the  two  modes,  and  that  a  mini- 
mum car-load  rate  is  mentioned.  The  agent  explains  in  oral 
testimony  before  the  Commission  that  the  rates  here  speci- 
fied were  old  rates  temporarily  restored,  and  that  there  was 
a  complete  revision  of  rates  afterwards. 

May  31  tin1  agent  writes  complainant  : 

"  Rates  on  oil. — I  have  your  much-appreciated  favor  of 
the  26th  instant.  We  charge  for  actual  weights  on  oil, 
whether  in  tanks  or  barrels,  and  as  previously  advised,  our 
rates  are  to  all  shippers  alike. 

"  Tanks  which  are  hauled  one  way  loaded  are  at  present 
returned  without  extra  charge  in  the  same  manner  as  other 
foreign  cars  are  handled. 

"The  Mississippi  Valley  joint  classification  makes  coal  oil 
ill  car-loads,  whether  in  wood  or  in  tanks,  fourth  class, 
which  rates  wo  charge  to  points  taking  Mississippi  Valley  joint 
classification." 

The  agenl  says  of  this  letter  in  his  oral  evidence  : 

•■  That  refers  to  oil  to  local  stations.     It  docs  not  refer  to 
Orleans,  as  Mr.  Rice  had  been  repeatedly  advised  what 

the  fate   was  there." 

Now  put  this  iii  plain  English  it  is  this:  Defendant  pro- 
posed to  charge   for  actual  weight  on  oil   in  tanks  to  the 
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points  only  to  which  no  .shipments  in  tanks  were  made.  The 
offer  of  equal  rates  to  the  shippers  in  barrels  was  therefore 
illusory. 

September  30  complainant  wrote  the  general  freight 
agent — 

"I  desire  and  propose  to  build  twenty  tank  cars  immedi- 
ately to  run  over  your  lines,  provided  you  will  assure  or 
guarantee  me  as  low  net  rates  as  you  accord  to  any  other 
shipper,  regardless  of  quantity  shipped  ;  also  that  you  will 
carry  oil  for  me  in  tank  cars  from  any  point  or  station  on 
your  line  to  points  on  and  beyond  your  lines  at  the  same 
proportionate  (or  division  of  a  through  rate)  that  you  receive 
or  get  out  of  the  most  favored  shipper. 

"Please  state  how  large  capacity  of  tank  cars  you  would 
allow  to  run  over  your  road  and  how  large  tank  cars  have 
been  used  on  your  road  ;  please  answer  promptly." 
The  answer,  November  2,  is  as  follows  : 
"  Rate  on  oil  from  Cairo. — Upon  returning  to  my  office, 
after  an  absence  of  several  Aveeks  out  on  the  line,  I  find  your 
favors  of  September  30  and  October  13. 

"  Coal  oil  or  its  products  in  barrels  is  now  third  class ;  if 
released,  sixth  class ;  actual  weight  to  be  charged  for  each 
case,  but  not  less  than  24,000  pounds  per  car-load.  I  trust 
this  heavy  reduction  in  our  local  rates  will  enable  you  to  do 
a  large  business  over  our  line.  As  regards  our  guaranteeing 
you  as  low  net  rates  as  other  shippers  are  charged  I  have  re- 
peatedly assured  you  that  our  rates  are  the  same  to  all  ship- 
pers, and  I  do  not  know  that  I  can  do  any  more  than  already 
stated  in  this  matter. 

"  I  believe  the  largest  tank  cars  we  have  ever  hauled  over 
our  line  contained  about  40,000  pounds  and  as  low  as  20,000 
pounds. 

"  I  trust  these  new  rates  will  enable  you  to  ship  over  our 
line  not  only  to  the  strictly  local  stations,  but  to  Jackson, 
Term.,  Holly  Springs,  Grenada,  and  Jackson,  Miss.,  as  well, 
at  all  of  which  points  there  is  a  good  trade. 

"  We  would  also  like  to  handle  business  for  }Tou  to  Aber- 
deen, West  Point,  and  Starkville,  Miss.,  which  points  we  can 
reach  via  Durant  and  C,  A.  and  N.  railroad." 
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This  answer  was  as  polite  as  it  was  misleading.  The  partv 
writing  desires  us  to  understand  that  it  had  no  reference  to 
shipments  to  New  Orleans;  though  nothing  in  it  or  in  the 
letter  to  which  it  was  an  answer  would  restrict  it  in  any  such 
way  ;  and  how  this  officer  could  reconcile  it  to  his  duty  to 
his  own  company  or  to  the  public  to  allow  shipments  of 
40,000  pound  tanks  to  New  Orleans  at  the  rates  charged  on 
tanks  of  20,000  pounds  he  fails  entirely  to  explain,  as  he  docs 
also  to  explain  or  excuse  his  discrimination  in  this  regard 
between  shipments  to  Newr  Orleans  and  those  complainant 
might  make  to  other  points  to  which  the  other  shippers  over 
defendant's  line  were  not  sending  tank  cars. 

Here,  again,  the  question  of  paying  for  the  use  of  the  tank 
cars  comes  in  question.  It  has  been  seen  that  on  May  31 
the  general  freight  agent  wrote  :  "  Tanks  which  are  hauled 
one  way  loaded  are  at  present  returned  without  extra  charge, 
in  the  same  manner  as  other  foreign  cars  are  handled"  What 
is  meant  by  this  we  do  not  know.  All  the  evidence  adduced 
before  us  tends  to  show  the  rule  to  be  that  foreign  cars  are 
not  merely  returned  without  charge,  but  that  their  use  is 
paid  for. 

This  officer  being  on  the  stand,  the  following  proceedings 
took  place  : 

"  Q.  What  mileage  do  you  pay  for  the  use  of  tank  cars? 

"  A.  I  have  nothing  to  do  with  mileage. 

"  Q.  Have  you  no  knowledge  as  to  the  amount  of  mileage 
paid  V 

"  A.  If  there  is  any  paid  it  is  three-fourths  of  a  cent,  the 
same  as  other  cars.  We  make  no  discrimination  in  that 
matter. 

"  Q.  You  treat  one  car  the  same  as  you  do  the  other? 

"A.  That  is  my  understanding." 

If  the  genera]  freight  agent  of  the  defendant  did  not  know 
what  the  rule  was  <>n  this  important  subject,  it  may  be  safely 
i  ed  ili.it  the  defendant  made  no  publication  which  gave 
the  information  to  the  general  public  So  long  as  that  was 
Mi-  c  a  protest  that  the  defendant  makes  no  discrimina- 
tion i  ii  >i  very  assuring.  The  public  was  entitled  to  infor- 
mation given  in  an  authoritative  way  as  a  part  of  the  rate 
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sheet  itself, and  should  not  have  been  left  to  a  suppose  or  imag- 
ine that  it  was  or  might  be  the  subject  of  private  arrangement. 

Nothing  in  these  cases  more  distinctly  challenges  atten- 
tion than  the  fact  that  several  of  the  defendants,  while  giving 
tank  rates  regardless  of  the  quantity  carried,  informed  com- 
plainant, when  interrogated  by  him  on  the  subject,  that  if 
the  quantity  exceeded  a  certain  specified  weight  a  charge 
would  be  made  for  the  excess.  The  published  rate  sheets 
ought  to  have  given  clear  and  reliable  information  on  the 
subject,  and  it  was  only  because  they  were  silent  or  ambigu- 
ous that  the  inquiries  became  necessary.  The  remarkable 
thing  about  the  matter  is  that  so  many  of  these  defendants 
should  make  the  same  mistake  ;  a  mistake,  too,  that  it  was 
antecedently  so  improbable  any  one  of  them  would  make. 
The  Louisville  and  Nashville,  the  Cincinnati,  New  Orleans 
and  Texas  Pacific,  the  Newport  News  and  Mississippi  Val- 
ley, and  the  Illinois  Central  Companies  are  all  found  giving 
out  the  same  erroneous  information,  and  no  one  of  them  can 
tell  how  or  why  it  happened  to  be  done,  much  less  how  so 
many  could  contemporaneously,  in  dealing  wTith  the  same 
subject,  fall  into  so  strange  an  error.  It  is  to  be  noted,  too, 
that  it  is  not  a  subordinate  agent  or  servant  who  makes  the 
mistake  in  any  instance,  but  it  is  the  man  at  the  head  of  the 
traffic  department,  and  whose  knowledge  on  the  subject  any 
inquirer  would  have  a  right  to  assume  must  be  accurate.  In 
no  case  is  the  error  excused,  and  if  it  be  conceded  that  there 
was  no  purpose  to  mislead,  the  case  is  not  relieved  of  un- 
pleasant features,  for  gross  negligence,  when  it  is  damaging, 
may  be  equally  culpable  with  wrongs  of  intent. 

In  our  review  of  these  cases  two  facts  have  been  constantly 
pressing  upon  attention,  as  constituting  cogent  if  not  conclu- 
sive proof  that  the  several  defendants  operating  lines  east  of 
the  Mississippi  were  not  endeavoring  by  their  tariff  sheets  to 
adjust  their  rates  on  grounds  of  relative  justice,  as  between 
themselves  and  their  patrons,  and  also  between  the  two 
classes  of  patrons,  and  that  the  considerations  which  they 
say  in  their  answers  and  testimony  entitled  them  to  make 
the  higher  charge  on  barrel  shipments  were  not  controlling 
in  the  fixing  of  rates. 
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One  of  these  facts  is  that  they  made  tank-car  rates  regard- 
less of  quantity.  It  cannot  be  said  that  this  was  done  in  ig- 
norance of  the  great  difference  which  existed.  It  clearly  ap- 
pears that  it  was  generally  known  that  the  differences  were 
very  great.  If  it  had  not  been  known  it  should  have  been. 
The  evidence  shows  that  the  weight  and  capacity  of  the  tank 
cars  of  the  Standard  Oil  Company  of  Kentucky  were  not 
stenciled  upon  them,  as  was  the  case  with  the  like  cars  of 
some  other  lines,  but  the  difference  in  size  must  have  been 
very  obvious  to  the  eye,  and  defendants,  it  is  to  be  presumed, 
had  the  means  at  any  of  their  important  stations  to  weigh  or 
gauge  them. 

The  other  fact  is  that  the  discriminations  were  made  on 
no  principle,  and  could  not  possibly  have  been  measured 
from  a  consideration  of  the  circumstances  which  defendants 
say  entitled  them  to  impose  the  heavier  charges  on  the  traf- 
fic carried  on  in  barrels.  Sometimes  the  rates  were  made 
the  same,  and  when  that  was  the  case  no  reason  has  been 
assigned  therefor,  which  would  embrace  all  the  cases  and 
distinguish  them  from  other  cases  in  which  the  discrimina- 
tions were  very  great ;  but  when  discriminations  were  made 
the  excess  in  charge  upon  barrel  shipments  varied  from 
twenty  per  cent,  to  two  hundred  or  more.  Neither  greater 
risks,  greater  expense,  competition  by  water  transportation, 
or  any  other  fact  or  circumstance  brought  forward  in  de- 
fense, or  all  combined,  can  account  for  these  differences. 
The  conclusion  is  irresistible  that  the  rate  sheets  were  not 
considerately  made  writh  a  view  to  relative  justice. 

We  have  thus,  with  as  much  brevity  as  was  practicable,  in 
view  of  the  great  bulk  of  evidence,  reviewed  these  cases  arid 
expressed  our  conclusions.  It  remains  only  to  direct  what 
orders  shall  be  entered  in  these  eases,   respectively. 

In  lie  case  against  tin;  Louisville  and  Nashville  Railroad 
Company  order  will  be  entered  that  the  defendant  do  forth- 
with cease  and  henceforward  abstain  from  the  unjust  dis- 
crimination found  to  exist  in  its  charges  for  the  transporta- 
tion ol   petroleum  oils  as  between  shipments  in  barrels  and 

.,!; s,  and    IVoin    making  an)   higher    charges  by  the  linn- 
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dred  pounds  for  the  transportation  of  the  oils  in  barrels,  in- 
cluding the  barrels,  than  it  makes  or  shall  make,  contempo- 
raneously, for  the  transportation  of  the  like  weight  of  the 
oils  in  tanks. 

It  will  be  further  ordered  in  the  same  case  that  the  said 
defendant  do  forthwith  cease  and  hereafter  abstain  from 
making  uniform  rates  for  the  transportation  of  petroleum 
oils  by  the  tank  car  instead  of  by  weight  or  quantity  when 
the  capacity  of  the  tank  cars  in  use  on  the  lines  of  road  is 
not  uniform  or  nearly  so  ;  the  necessary  effect  of  such  uni- 
form rates  by  the  tanks  being  to  establish  unjust  discrimina- 
tions and  to  give  to  shippers  of  oil  in  tanks  undue  and  un- 
reasonable preference  and  advantage. 

In  the  case  against  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company  order  will  be  entered  that  the 
defendant  do  forthwith  cease  and  henceforward  abstain  from 
the  unjust  discrimination  found  to  exist  in  its  charges  for  the 
transportation  of  petroleum  oils  as  between  shipments  in 
barrels  and  in  tanks,  and  from  making  any  higher  charges  by 
the  hundred  pounds  for  the  transportation  of  the  oils  in  bar- 
rels, including  the  barrels,  than  it  makes  or  shall  make  con- 
temporaneously, for  the  transportation  of  the  like  weight  of 
the  oils  in  tanks. 

In  the  case  against  the  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway  Company  order  will  be  entered  in  the  same 
terms  as  the  order  above  directed  to  be  entered  against  the 
Louisville,  and  Nashville  Railroad  Company. 

In  the  case  against  the  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway  Company  and  the  Alabama  Great  Southern 
Railroad  Company  order  will  be  entered  in  the  same  terms 
;ls  the  order  above  directed  to  be  entered  against  the  Louis- 
ville and  Nashville  Railroad  Company. 

In  the  case  against  the  Newport  News  and  Mississippi 
Y  alley  Company  and  the  Louisville,  New  Orleans  and  Texas 
Railroad  Company  order  will  be  entered  in  the  same  terms 
as  the  order  above  directed  to  be  entered  against  the  Louis- 
ville and  Nashville  Railroad  Company. 
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Iii  the  case  against  the  Newport  News  and  Mississippi 
Valley  Company  and  the  Illinois  Central  Railroad  Company 
order  will  be  entered  in  the  same  terms  as  the  order  above 
directed  to  be  entered  against  the  Lonisville  and  Nashville 
Railroad  Company. 

In  the  case  against  the  Illinois  Central  Railroad  Company 
order  will  be  entered  in  the  same  terms  as  the  order  above 
directed  to  be  entered  against  the  Louisville  and  Nashville 
Railroad  Company. 

In  the  case  in  which  the  Illinois  Central  Railroad  Com- 
pany is  sole  defendant  it  is  unnecessary  to  enter  any  order 
at  this  time.  In  so  far  as  discriminations  have  arisen  from 
rates  on  tank  shipments  they  will  be  corrected  by  this  com- 
pany if  the  order  made  against  it  in  the  case  last  above  men- 
tioned is  observed.  As  to  the  further  controversy  which  this 
case  presents,  what  is  said  in  the  cases  against  the  Mobile 
and  Ohio  and  the  Mississippi  and  Tennessee  Railroad  Com- 
panies is  directly  in  point. 

In  each  of  the  cases  in  which  an  order  is  to  be  made,  as 
above  stated,  a  report  and  finding  of  facts  and  conclusions  is 
entered  herewith  and  is  to  be  considered  a  part  hereof. 

The  following  is  the  report  and  finding  in  the  case  against 
the  Louisville  and  Nashville  Railroad  Company. 

The  parties  in  this  case  having  brought  the  same  to  a 
hearing  on  oral  proofs  and  printed  arguments,  and- the  sarin; 
having  been  duly  and  fully  considered,  the  Commission  now 
finds  from  such  proofs  the  facts  following  : 

That  the  defendant,  the  Louisville  and  Nashville  Railroad 
Company,  is  and  was  on  the  22d  day  of  July  last,  and  for 
several  years  theretofore  has  been,  a  common  carrier  en- 
gaged in  ill'-  transportation  for  hire  of  property  by  a  contin- 
uous carriage  or  shipment  by  means  of  railroads  owned, 
!,  or  operated  by  it  from  Cincinnati,  in  the  State  of 
Ohio,  to  Louisville,  Lexington,  Frankfort,  Bloomneld,  and 
Bardstown,  in  ili<'  State  of  Kentucky  ;  to  Nashville,  Guthrie, 
and   Memphis^  in  Hie  State  of  Tennessee;  to  Montgomery, 
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Mobile  and  Selma,  in  the  State  of  Alabama;  to  New  Or- 
leans, in  the  State  of  Louisiana;  to  Evansville,  in  the  State 
of  Indiana,  and  to  St.  Louis,  in  the  State  of  Missouri,  and 
from  Cincinnati  aforesaid  and  Louisville  aforesaid  to  all 
points  on  its  lines  of  railroad  between  said  cities  and  the 
several  other  points  above  named. 

That  complainant  is  and  has  been  ever  since  the  fifth  day 
of  April,  1887,  engaged  at  Marietta,  Ohio,  and  its  vicinity  in 
the  business  of  producing,  manufacturing,  and  dealing  in 
petroleum  oils  and  shipping  them  to  various  markets  in  the 
Southern  and  Western  States,  and  has  during  all  the  time 
aforesaid  been  desirous  of  making  use  of  the  services  and 
facilities  of  the  defendant  as  such  common  carrier  as  afore- 
said for  the  transportation  of  such  oils  from  Cincinnati  and 
Louisville  aforesaid  to  other  points  above  named,  and  to 
other  southern  and  western  points  of  sale. 

That,  in  order  to  have  such  facilities  and  to  obtain  such 
services,  complainant  repeatedly,  from  the  said  fifth  day  of 
April,  1887,  up  to  July  22,  1887,  applied  to  the  said  defend- 
ants, its  agent  and  officers,  for  rates  upon  the  transpoitation 
of  such  oils,  and  that  defendant  made  to  complainant,  when 
it  gave  rates  to  him  for  such  transportation,  on  such  appli- 
cations, charges  which  were  not  reasonable  and  not  just,  but 
were  excessive,  and  in  violation  of  the  first  section  of  the 
Act  of  Congress  to  Regulate  Commerce,  approved  February 
4,  1887. 

That  the  method  in  which  complainant  offered  oil  for 
transportation  on  defendant's  lines  of  road,  and  on  which 
such  excessive  charges  were  made  as  aforesaid,  was  in  bar- 
rels ;  that  he  had  many  competitors  in  the  markets  to  which 
he  proposed  to  ship  the  same,  the  principal  of  which  was 
the  Standard  Oil  Company  of  Kentucky,  which  shipped  oils 
principally  in  large  tanks,  a  tank  of  oil  constituting  a  car- 
load ;  that  defendant  from  said  fifth  day  of  April,  1887,  up  to 
July  22,  1887,  all  the  while  made  rates  on  the  transportation 
of  oils  in  tanks  which  were  relatively  greatly  lower  than  the 
rates  it  made  contemporaneously  on  the  transportation  of 
oils  in  barrels,  and  in  doing  so  defendant  was  gnilty  of  un- 
just   discrimination     as    against    complainant,    contrary   to 
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the  provisions  of  section    2  of  said  Act  to  Regulate  Com- 
merce. 

That  in  so  making  rates  on  the  transportation  of  oil  in 
tanks  which  were  relatively  greatly  lower  than  the  rates  con- 
temporaneously given  on  the  transportation  of  oil  in  barrels, 
defendant  was  guilty  of  giving  undue  and  unreasonable  pref- 
erence and  advantage  to  the  said  Standard  Oil  Company  of 
Kentucky  and  to  all  other  persons  and  corporations  who  de- 
livered petroleum  oils  to  it  for  transportation  on  its  roads, 
and  of  subjecting  the  complainant  to  unreasonable  prejudice 
and  disadvantage,  contrary  to  the  provisions  of  section  3  of 
said  Act  to  Regulate  Commerce. 

That  said  defendant  during  all  the  period  aforesaid  was 
further  guilty  of  unjust  discrimination  against  said  complain- 
ant and  of  giving  further  undue  and  unreasonable  preference 
and  advantage  to  the  said  Standard  Oil  Company  of  Ken- 
tucky, and  to  all  other  persons  and  corporations  who  deliv- 
ered petroleum  oils  to  it  for  transportation  in  tanks  by  giving 
to  them  tank-car  rates,  irrespective  of  quantity  carried  in  the 
tanks,  though  the  tanks  greatly  differed  in  capacity  and  in 
load,  the  necessary  effect  of  which  was  greatly  to  increase 
the  difference  between  the  rates  for  the  transportation  of  the 
oils  in  tanks  and  in  barrels,  respectively,  though  the  same 
was  otherwise  too  great  and  unjustly  discriminating  as  be- 
fore!  stated  ;  the  so  giving  of  tank  rates  under  the  circum- 
stances being  in  violation  of  sections  2  and  3  of  said  Act  to 
Regulate  Commerce. 

That  said  excessive  rates  and  charges,  and  said  unjust  dis- 
criminations and  the  giving  of  said  undue  and  unreasonable 
preference  and  advantage,  all  concerned  and  had  respect  to 
consignments  of  oil  made  or  offered  by  complainant  for  trans- 
portation from  one-  of  the  Slates  of  the  CJnited«States  into  or 
through  one  or  more  other  States  of  the  United  States,  over 
1!i«'  roads  of  the  said  defendant,  operated  by  it  in  interstate 
commerce  as  o  common  carrier  as  aforesaid. 

That  complainant  was  wronged  and  damnified  by  such  ex- 
'    and  charges,  and  by  the  unjust  discrimination 
aforesaid,  and   \>\    the   undue  and    unreasonable  preference 
and  advantages  given  to  others  as  aforesaid. 
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That  no  higher  charge  can  rightfully  be  made  by  defend- 
ant for  the  transportation  by  the  hundred  pounds  of  such  oils 
in  barrels,  including  the  barrels,  than  is  or  shall  be  contem- 
poraneously made  for  the  transportation  by  the  hundred 
pounds  of  such  oils  in  tanks,  and  that  order  should  be  made 
that  said  defendant  do  forthwith  cease  and  desist  from  mak- 
ing such  higher  charge. 

That  order  should  further  be  entered  requiring  defendant 
wholly  to  cease  and  desist  from  making  uniform  rates  for  the 
transportation  of  petroleum  oils  by  the  tank  car,  irrespective 
of  weight  or  quantity,  when  the  capacity  of  the  tank  cars  in 
use  on  its  line  is  not  uniform  or  nearly  so,  and  also  wholly  to 
cease  and  desist  from  further  giving  undue  and  unreasonable 
preference  and  advantage  to  the  Standard  Oil  Company  of 
Kentucky,  and  to  others  shipping  oil  in  tanks,  over  com- 
plainant and  others  shipping  oil  in  barrels. 

For  a  further  understanding  of  the  reasons  leading  the 
Commission  to  its  conclusions  reference  is  made  to  the  opin- 
ion in  this  case  and  in  other  cases  heard  with  it,  which  is 
this  day  <  ntered  of  record  herewith,  and  is  to  be  considered 
a  pa  ;  ]         >f. 

The  findings  in  the  cases  against  the  Cincinnati,  New  Or- 
leans and  Texas  Railway  Company;  against  the  same  com- 
pany and  the  Alabama  Great  Southern  Railroad  Company  ; 
against  the  Newport  News  and  Mississippi  Yalley  Company, 
and  against  the  same  company  and  the  Illinois  Central  Rail- 
road Company,  were  in  substance  the  same  as  the  forego- 
ing. 

The  following  is  the  finding  in  the  case  against  the  St. 
Louis,  Iron  Mountain  and  Southern  Railway  Company. 

The  parties  in  this  case,  having  brought  the  same  to  a 
hearing  on  oral  proofs  and  printed  arguments,  and  the  same 
having  been  duly  and  fully  considered,  the  Commission  now 
finds  from  such  proofs  the  facts  following: 

That  the  defendant,  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company,  is  and  was  on  the  22d  day  of 
July  last,  and  for  several  years  theretofore  had  been,  a  com- 
mon carrier  engaged  in  the  transportation  for  hire  of  prop- 
erty by  a  continuous  carriage  or  shipment,  by  means  of  a  line 
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of  railroad  owned  and  operated  by  it,  from  the  city  of  St. 
Louis,  in  the  State  of  Missouri,  to  the  cities  of  Newport  and 
Little  Bock,  in  the  State  of  Arkansas,  and  the  city  of  Texar- 
kana,  in  the  State  of  Texas,  and  beyond. 

That  complainant  is  and  has  been  ever  since  the  5th  day 
of  April,  1887,  engaged  at  Marietta,  Ohio,  and  its  vicinity,  in 
the  business  of  producing,  manufacturing,  and  dealing  in 
petroleum  oils  and  shipping  them  to  various  markets  in  the 
Southern  and  Western  States,  and  has  all  the  time  aforesaid 
been  desirous  of  making  use  of  the  services  and  facilities  of 
defendant,  as  such  common  carrier  as  aforesaid,  for  the 
transportation  of  such  oils  from  St.  Louis  aforesaid,  and 
from  other  points  on  the  line  of  defendant's  road  to  points  in 
other  States. 

That,  in  order  to  have  such  facilities  and  obtain  such  ser- 
vices, complainant  repeatedly,  from  the  said  5th  day  of 
April,  1887,  up  to  July  22,  1887,  applied  to  said  defendant, 
its  agents,  and  officers,  for  rates  upon  the  transportation  of 
such  oils,  and  that  defendant  made  to  the  complainant  for 
such  transportation,  on  each  of  such  applications,  charges 
which  were  not  reasonable  and  just,  but  were  excessive,  and 
in  violation  of  the  first  section  of  .the  Act  to  Regulate  Com- 
merce, approved  February  4,  1887. 

That  the  method  in  which  complainant  offered  oils  for 
transportation  on  defendant's  line  of  road,  and  on  which 
such  excessive  charges  were  made  as  aforesaid,  was  in  bar- 
rels ;  that  he  had  many  competitors  in  the  markets  to  which 
lie  proposed  to  ship  the  same,  the  principal  of  which  was  the 
Waters-Pierce  Oil  Company  of  St.  Louis,  Missouri,  which 
company  shipped  principally  in  Large  tanks,  a  tank  of  oil 
constituting  a  car-load. 

That  defendant,  from  said  511)  day  of  April,  1887,  up  to 
July  22,  1887,  all  the  while  made  rates  on  the  transporta- 
tion of  oil  in  tanks  which  were  relatively  greatly  lower  than 
the  rates  it  made  contemporaneously  on  the  transportation 
of  oils  in  barrels,  and  in  doing  so  defendant  was  guilty  of 
unjust  discrimination  as  against  complainant,  contrary  to 
the  provisions  of  section  two  of  said  Act  to  Regulate  Com- 
merce. 
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That  in  making  rates  on  the  transportation  of  oil  in  tanks 
which  were  relatively  greatly  lower  than  the  rates  contempo- 
raneously given  on  the  transportation  of  oil  in  barrels,  de- 
fendant was  guilty  of  giving  undue  and  unreasonable  pref- 
erence and  advantage  to  the  said  Waters-Pierce  Oil  Com- 
pany of  St.  Louis,  Missouri,  and  to  all  other  persons  and 
corporations  who  delivered  petroleum  oils  to  it  for  trans- 
portation on  its  road,  and  of  subjecting  the  complainant 
to  unreasonable  prejudice  and  disadvantage,  contrary  to 
the  provisions  of  section  3  of  said  Act  to  ftegulate  Com- 
merce. 

That  said  excessive  rates  and  charges  and  the  giving  of 
said  undue  and  unreasonable  preference  and  advantage  all 
concern  and  refer  to  consignments  of  oil  made  or  offered  by 
complainant  for  transportation  from  one  of  the  States  of 
the  United  States  into  or  through  one  or  more  other  States 
of  the  United  States  over  the  road  of  the  said  defendant, 
operated  by  it  in  interstate  commerce,  as  a  common  carrier 
as  aforesaid. 

That  complainant  was  wronged  and  damnified  by  such 
excessive  rates  and  charges  and  by  the  unjust  discrimination 
aforesaid  and  by  the  undue  and  unreasonable  preference  and 
advantage  given  to  others,  as  aforesaid ;  that  no  higher 
charge  ought  to  be  or  can  rightfully  be  made  by  defendant 
for  the  transportation  by  the  hundred  pounds  of  such  oils  in 
barrels,  including  the  barrels,  than  is  or  shall  be  contempo- 
raneously made  for  the  transportation  by  the  hundred  pounds 
of  such  oils  in  tanks,  and  that  order  should  be  made  that 
said  defendant  do  forthwith  cease  and  desist  from  making 
such  higher  charge,  and  thereby  giving  undue  and  unreason- 
able preference  and  advantage  to  parties  shipping  oil  in  tanks 
over  complainant  and  others  shipping  oil  in  barrels. 

For  a  further  understanding  of  the  reasons  leading  the 
Commission  to  its  conclusions,  reference  is  made  to  the 
opinion  in  this  case  and  in  other  cases  heard  with  it,  which 
is  this  day  entered  of  record  and  which  is  to  be  considered  a 
part  hereof. 
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RIDDLE,  DEAN  AND  CO.  v.  THE  NEW  YORK,  LAKE 
ERIE  AND  WESTERN  RAILROAD  COMPANY 
AND  THE  PITTSBURGH  AND  LAKE  ERIE 
RAILROAD    COMPANY. 

.    Tried  January  31  and  February  1,  1888.— Decided  February  24,  1888. 

\  Contracts  between  railroad  companies  for  the  advantageous  transaction  of 
business  at  a  given  point  involve  corresponding  obligations  to  the 
public. 

Regular  patrons  are  not  entitled  to  preference  in  the  use  of  equipment  of 
common  carriers;  the  public  must  be  justly  and  equally  served. 

Obligation  of  common  carriers  to  transport  freight  arises  upon  tender  of 
same  for  transportation  in  the  usual  way,  without  any  special  agree- 
ment; compensation  for  the  service  is  secured  by  a  lien  upon  the  goods 
except  when  payment  in  advance  is  made. 

Selection  of  either  goods  or  customers  is  forbidden  to  common  carriers;  less 
desirable  traffic  which  is  ordinarily  the  subject  of  transportation  and  not 
dangerous  to  handle,  must  be  accepted  upon  reasonable  terms,  as  well 
as  that  which  is  more  desirable. 

It  is  not  a  valid  excuse  for  refusal  to  furnish  a  fair  allotment  of  a  certain 
class  of  cars  that  they  can  be  more  profitably  employed,  and  can  supply 
the  wants  of  a  larger  number  of  shippers  upon  another  portion  of  the 
line. 

Undue  preference  found  to  have  been  given  by  defendants,  to  the  prejudioe 
of  complainants,  upon  the  facts  stated. 

J.  L.  Blaek,  for  complainants. 

James  A.  Buchanan,  for  N.  Y.,  L.  E.  &  W.  R.  R.  Co. 

J.  II  Beed,  for  P.  &  L.  E.  R.  R.  Co. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

Walker,  Commissioner  : 

Riddle,  Dean  and  Company,  the  complainants,  of  Pitts- 
burgh, Pennsylvania,  are  a  firm  who  act  as  sales  agents  for 
various  mines,  and  are  engaged  in  selling  coal  upon  commis- 
sion. Coal  mined  in  the  vicinity  of  Pittsburgh  is  sold  at 
Cincinnati,  in  the  State  of  Ohio,  the  usual  method  of  trans- 
portation being  by  bottt  down  the  Ohio  river.  In  JcS87  the 
water  in  the  river  was  low  for  an  unusual    period,  so  that  the 

transportation  of  coal  by  that  method  was  interrupted  from 
June  to  about   .January  1,  1888.     The  supply  of  coal  at  Cin- 
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cinnati  became  short,  and  the  price  at  that  point  rose  until  it 
became  an  object  to  make  shipments  by  rail.  Such  a  con- 
dition of  affairs  has  previously  occurred,  but  not  often. 

About  November  1st  the  complainants  obtained  an  order 
from  Cincinnati  for  a  considerable  quantity  of  coal  and 
placed  it  with  the  owners  of  the  Federal  Springs  mines. 
These  mines  are  situated  upon  the  Pittsburgh,  Chartiers  and 
Youghiogheny  railroad,  a  short  line  which  connects  with  the 
Pittsburgh  and  Lake  Erie  Railroad  at  Chartiers,  about  six 
miles  northwest  from  Pittsburgh.  From  Chartiers  the  Pitts- 
burgh and  Lake  Erie  railroad  further  extends  in  a  north- 
westerly direction  about  sixty-two  miles  to  Youngstown, 
Ohio,  at  which  point  it  connects  with  the  New  York,  Penn- 
sylvania and  Ohio  railroad,  which  is  operated  by  the  New 
York,  Lake  Erie  and  Western  Railroad  Company  as  lessee. 
The  New  York,  Pennsylvania  and  Ohio  railroad  extends  from 
Salamanca,  New  York,  to  Dayton,  Ohio,  with  various  branches, 
one  of  which  crosses  said  main  line  at  Leavittsburg  and  forms 
a  direct  line  from  Youngstown  to  Cleveland,  Ohio.  At  Day- 
ton said  New  York,  Pennsylvania  and  Ohio  railroad  connects 
with  the  road  of  the  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Railway  Company  (hereinafter  called  the  Co- 
lumbus Company),  over  which  it  reaches  Cincinnati,  56  miles 
beyond  Dayton. 

By  an  agreement  in  writing,  datecf  September  15,  1885,  a 
copy  of  which  is  on  file  with  the  Commission,  the  terms  up- 
on which  business  from  the  New  York,  Lake  Erie  and  West- 
ern Railroad  (hereinafter  called  the  Erie  Company)  is  taken 
to  Cincinnati  are  very  precisely  regulated.  Said  agreement 
is  referred  to  as  part  of  this  statement  of  facts  and  need  not 
be  recited  here  further  than  to  say  that  it  places  the  Erie 
Company  substantially  on  an  equal  footing  with  the  Colum- 
bus Company  for  the  transaction  of  business  at  Cincinnati. 
Under  said  agreement  the  Erie  Company  is  considered  an  initial 
road  at  Cincinnati,  with  the  right  to  make  rates  on  its  own 
responsibility.  The  "  joint  depot  master  "  at  Cincinnati  rep- 
resents both  companies  without  preference  to  either,  and  the 
Erie  Company,  as  to  all  business  to  and  from  points  beyond 
Dayton,  including  Cincinnati,  is  guaranteed  uniform  facili- 
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ties  in  every  respect  with  the  Columbus  Company,  the 
owner  of  the  road.  Under  this  agreement  the  locomotives 
and  train  hands  of  the  Erie  Company  do  not  run  beyond 
Dayton. 

There  is  also  an  agreement  in  writing,  a  copy  of  which  is 
on  file  with  the  Commission  and  which  is  likewise  referred 
to,  bearing  date  October  20,  1877,  which  regulates  the  inter- 
change of  business  at  Youngstown  between  the  Pittsburgh 
and  Lake  Erie  Railroad  Company  (hereinafter  called  the 
Pittsburgh  Company)  and  the  aforesaid  Erie  Company. 
This  agreement  gives  the  latter  company  control  over  the 
rates  upon  business  to  and  from  its  line  over  the  line  of  the 
Pittsburgh  Company,  and  has  been  treated  by  both  compa- 
nies as  entitling  the  Erie  Company  to  designate  the  points 
for  which  its  cars  shall  be  loaded  when  on  the  line  of  the 
Pittsburgh  Company  and  the  character  of  business  in  which 
they  shall  be  used. 

On  March  25,  1887,  the  Erie  Company  as  lessee  of  the  N. 
Y.,  P.  &  O.  R.  R.,  notified  the  Pittsburgh  Company  by  letter 
that  all  existing  rates  to  points  off  its  lines  were  withdrawn, 
excepting  as  follows : 

"  Points  on  the  N.  Y.,  L.  E.  &  W.  R'y  proper,  east 
of  Salamanca,  will  be  considered  as  on  our  own  line, 
as  will  also  the  joints  on  the  C,  C,  C.  &  I.  R'y,  be- 
tween Dayton  and  Cincinnati,  including  the  latter 
point." 

|  On  April  1,  1887,  the  Erie  Company,  as  such  lessee,  issued 
its  freight  tariff  No.  1,  from  Youngstown  to  all  points  on  its 
lines  and  on  the  C,  0.,  C.  &  I.  R'y  between  Dayton  and  Cin- 
cinnati, including  Cincinnati,  which  provided  that  in  the  ab- 
sence of  a  special  tariff  coal  would  take  the  sixth  class  tariff 
rate.  The  matter  of  a  special  coal  tariff  from  points  in  the 
vicinity  of  Pittsburgh  to  points  on  the  line  of  the  Erie  Com- 
pany, lessee  as  aforesaid,  was  made  the  subject  of  consider- 
able correspondence  during  the  summer  of  1887,  particularly 
with  reference  to  tin;  divisions  of  the  aggregate  rates  which 
! "would  be  allowed  for  bringing  the  coal  upon  the  line  of  the 
j Pittsburgh  Company  at  various  points.     This  resulted  in  the 
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issuing  of  a  joint  coal  tariff  by  the  Pittsburgh  and  Erie  com- 
panies, taking  effect  September  26, 1887,  from  mines  on  vari- 
ous vnnrJo  including  the  Pittsburgh,  Chartiers  and  Youghio- 
gheny  railroads,  "  to  points  on  the  New  York,  Lake  Erie  and 
Western  railroad,  lessee  of  the  New  York,  Pennsylvania  and 
Ohio  railroad,"  including  Cincinnati,  to  which  point  the  rate 
was  fixed  at  $1.70  per  ton  of  2,000  pounds.  \ 

The  equipment  of  the  New  York,  Pennsylvania  and  Ohio 
Eailroad  Company,  leased  by  the  Erie  Company  as  afore- 
said, included  at  this  time  three  thousand  four  hundred  and 
forty-five  gondola  coal  cars,  which  were  very  largely  used 
between  Pittsburgh  and  Cleveland,  carrying  coal  towards 
Cleveland  and  ore  towards  Pittsburgh.  In  this  traffic  said 
cars  were  loaded  in  both  directions,  the  ore  being  distributed 
to  the  furnaces  in  the  vicinity  of  Pittsburgh  and  the  cars 
then  moved  to  the  various  coal  mines  in  that  region,  where 
return  loads  were  obtained  for  points  on  the  line  of  the  Erie 
Company,  and  especially  for  Cleveland.  In  October  and 
November,  1887,  this  traffic  "was  exceeding  active  and  de- 
manded more  cars  than  said  company  was  able  to  put  into 
the  service.  Said  gondola  cars  were  also  used  to  some  ex- 
tent for  other  business,  such  as  limestone,  iron  pipe,  etc.,  un-* 
der  instructions  from  the  Erie  Company  regulating  the  extent 
of  such  use. 

There  was  practically  no  coal  traffic  by  rail  from  Pitts- 
burgh to  Cincinnati,  for  the  reason  above  stated,  and  very 
little  to  points  on  the  Erie  road  west  of  Akron,  Ohio,  except 
occasional  shipments  for  gas  purposes  to  Urbana,  Spring- 
field, Dayton,  &c.  Anthracite  coal  was  taken  in  box  cars 
over  the  Erie  road  to  Cincinnati  from  points  in  Eastern 
Pennsylvania. 

The  mines  on  the  line  of  the  Pittsburgh,  Chartiers  and 
Youghiogheny  railroad  were  supplied  with  cars  by  the  Pitts- 
burgh Company  upon  requisitions  made  by  the  dispatcher  of 
the  former  road  at  Chartiers,  who  was  accustomed  to  ascer- 
tain the  number  of  cars  needed  on  his  line  daily  and  order 
them  in  bulk  from  the  Pittsburgh  Company,  the  destination 
of  the  cars  not  being  known  by  the  latter  company  until 
they  were  received  loaded  at  Chartiers. 
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Said  joint  tariff  naming  a  rate  of  $1.70  per  ton  on  coal  from 
points  on  the  line  of  the  Pittsburgh,  Chartiers  and  Youghio- 
gheny  railroad  to  Cincinnati  was  in  force  on  November  3, 
1887,  at  which  time  one  of  the  complainant  firm,  together 
with  the  owner  of  said  Federal  Springs  mines,  called  on  the 
general  freight  agent  of  said  Pittsburgh  Company,  at  Pitts- 
burgh, for  the  purpose  of  making  arrangements  for  the  trans- 
portation of  said  coal  which  they  had  arranged  to  sell  at 
Cincinnati.  They  "uquired  if  coal  could  be  shipped  from 
said  mines  to  Cincinnati,  and  he  replied  that  he  had  no  in- 
structions to  the  contrary  and  knew  of  nothing  in  the  way. 
They  thereupon  ordered  cars  for  said  purpose  irom  the  dis- 
patcher of  the  Pittsburgh,  Chartiers  and  Youghiogheny  rail- 
road, and  several  cars  were  furnished,  loaded,  and  sent  for- 
ward, consigned  to  Cincinnati.  Ten  of  these  cars  went 
through  and  the  freight  at  the  tariff  rate  was  paid  at  Cincin- 
nati by  the  consignee. 

About  this  time  other  shippers  also  desired  to  forward  coal 
to  Cincinnati  and  applied  for  cars  for  that  jnirpose.  Their 
application  was  referred  to  the  Erie  Company,  which,  on 
November  4,  replied  declining  to  allow  cars  to  be  loaded 
with  coal  for  Cincinnati.  At  this  time  all  other  classes  of 
merchandise  were  going  forward  from  Pittsburgh  to  Cincin- 
nati over  this  route  as  tendered.  The  Erie  Company  pres- 
ently became  aware  of  the  coal  shipments  passing  over  its 
line  from  the  Federal  springs  mines  to  Cincinnati,  and  at 
once  issued  orders  to  stop  all  cars  so  consigned  wherever 
they  might  be  upon  the  route,  and  to  load  no  more  cars  with 
coal  for  Cincinnati.  Several  cars  so  loaded  and  on  the  way 
were  stopped  at  various  points  under  this  order,  and  not 
allowed  to  go  through,  the  coal  upon  them  being  otherwise 
disposed  of. 

On  November  8  complainants,  by  letter,  applied  to  the 
Erie  Company  for  cars,  stating  that  the  Pittsburgh  Company 
had  refused  feo  load  cars  for  Cincinnati,  and  requested  ten 
cars  a  day.  To  this  the  Erie  Company,  on  the  LOth,  replied 
fiit  it  bad  referred  the  matter  to  the  general  freight  agent  of 
Pittsburgh  road.     Meanwhile,  on  the  9th,  the  same  offi- 
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cer  of  the  Erie  Company  had  telegraphed  the  general  freight 
agent  of  the  Pittsburgh  Company  as  follows : 

"  The  O,  O,  C.  and  I.  being  blocked  with  bulk  freight 
and  that  for  delivery  in  Cincinnati  yard  they  have  de- 
clined receiving  any  more  from  us.  Please  see  that 
no  coal  or  other  freight  fcr  yard  delivery  in  Cincinnati 
is  taken  until  notice." 

which  was  followed,  on  November  10,  by  the  following  tele- 
gram to  the  same  officer : 

"  Please  give  the  necessary  ten  days'  notice  at  once 
withdrawing  all  rates  on  coal  to  points  on  our  line 
west  of  Akron." 

This  request  was  repeated  by  wire  the  same  afternoon  and 
more  urgently  insisted  upon ;  and  on  the  same  day  a  printed 
notice  was  issued  by  the  Pittsburgh  Company  to  the  effect 
that  on  and  after  November  20,  1887,  rates  on  coal  to  all 
points  on  or  reached  via  the  Erie  Company  west  of  Akron 
named  in  said  joint  coal  tariff  would  be  withdrawn.  On  the 
same  day  complainants  exhibited  to  the  agent  of  the  Pitts- 
burgh Company  a  letter  from  his  consignee  at  Cincinnati 
containing  the  following : 

"  We  have  our  own  switches  and  unload  all  our 
stock  from  our  own  tracks ;  have  room  for  over  fifty 
cars.  I  have  seen  the  C,  C,  C.  and  I.  railway  and 
have  arranged  with  them  to  have  all  coal  consigned 
to  us  come  forward  without  delay.  We  will  unload 
cars  promptly ;  can  use  all  you  can  ship  at  present ; 
will  want  shipments  shut  off  as  soon  as  the  water 
comes." 

Complainants  also  continued  to  apply  to  the  officers  of 
both  companies  for  cars.  On  the  11th  complainants  observ- 
ing that  said  notice  withdrawing  said  coal  tariff  to  points 
west  of  Akron  did  not  take  effect  until  November  20,  tender- 
ed coal  for  shipment  under  the  old  rate  until  the  ten  days 
should  expire.     No  cars,  however,  were  furnished   for  this 
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purpose  and  no  further  shipments  were  made.  On  Novem- 
ber 11  the  general  freight  agent  of  the  Erie  Company  wrote 
the  Pittsburgh  Company  as  follows : 

"  Referring  to  my  notice  to  you  to  give  ten  days' 
notice  and  withdraw  all  rates  on  coal  in  effect  to  points 
west  of  Akron  on  our  line,  after  this  time  we  will  not 
accept  less  than  our  present  .sixth  class  per  hundred 
pounds,  copy  of  which  I  enclose  you,  from  Youngs- 
town  to  the  points  west  of  Akron  on  our  own  line,  and 
you  are  at  liberty,  if  you  see  fit,  to  publish  a  tariff  up- 
on this  basis ;  but  this  must  not  be  construed  as  giv- 
ing you  the  privilege  of  loading  our  cars  for  these 
points  ;  but  if  inquiry  is  made  for  shipments  based  up- 
on these  rates,  we  will  take  up  the  question  and  ascer- 
tain if  box  cars  can  be  furnished ;  but  under  no  cir- 
cumstances could  we  furnish  gondola  cars." 

On  November  12  he  notified  the  Pittsburgh  road  by  tele- 
graph as  follows : 

"  Shipments  of  bulk  freight,  etc.,  for  Cincinnati  yard 
delivery  can  now  be  resumed  ;  but  this  must  not  be 
construed  to  mean  that  you  can  forward  coal  in  gon- 
dola cars  for  Cincinnati  delivery." 

Complainants  afterward  applied  to  the  Pittsburgh  Com- 
pany for  information  as  to  what  rate  would  be  charged  on 
coal  to  Cincinnati.  Inquiry  made  by  said  company  of  the 
Erie  Company  was  answered  on  November  16  by  the  follow- 
ing telegram  from  the  latter  company : 

"  I  see  no  necessity  for  your  inquiry  in  regard  to 
the  rate  on  coal  for  Cincinnati,  as  you  have  full  ad- 
vices as  to  just  what  we  will  do  on  this  business." 

Whereupon  the  Pittsburgh  Company  notified  the  Federal 
.Springs  mines,  <>n  November  17,  as  follows: 

"  Best  rate  I  can  procure  from  N.  Y.,  P.  and  O.  R. 
I;,  is  two  Beventy  per  ton,  mines  to  Cincinnati.    If  you 

want  to   use   this   rate   please   let   me    know,  and  1  will 
ask  them  if  they  will  furnish  ears  at  this  figure." 
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Said  rate  of  $2.70  per  ton  was  the  regular  sixth  class  tariff 
rate  then  in  force.  During  this  time  the  rate  from  Pittsburgh 
and  vicinity  to  Cincinnati  via  the  Pennsylvania  and  the  Bal- 
timore and  Ohio  lines  was  $1.70  per  ton  ;  but  those  lines 
were  not  available  for  shipments  from  the  mines  in  question. 
On  defendant's  line  the  rate  from  said  mines  to  Cleveland  is 
ninety  cents  per  ton  ;  the  distance  from  Pittsburgh  to  Cleve- 
land is  135  miles,  and  the  distance  from  Pittsburgh  to  Cin- 
cinnati is  368  miles. 

It  is  customary  generally,  as  well  as  on  the  defendant 
roads,  to  transport  coal  at  a  special  or  commodity  rate. 

Upon  these  facts  the  complainants  insist  that  the  defend- 
ants unjustly  discriminated  against  them  in  favo  of  other 
shippers,  in  failing  and  refusing  to  furnish  cars  and  trans- 
port their  coal  to  Cincinnati,  whereby  the  complainants  were 
subjected  to  undue  and  unreasonable  prejudice  and  disad- 
vantage, to  their  great  pecuniary  loss. 

It  is  obvious  that  this  case  materially  differs  from  the  case 
of  the  same  complainants  against  the  Pittsburgh  and  Lake 
Erie  Railroad  Company  heretofore  decided  by  the  Commis- 
sion (1  I.  C.  C.  Rep.,  374).  In  that  case  the  proposed  ship- 
ments were  to  be  consigned  to  Buffalo,  and  the  Lake  Shore 
and  Michigan  Southern  Railroad  Company,  over  which  the 
coal  was  to  be  transported  from  Youngstown  and  which  was 
entitled  to  fix  the  rate  and  to  direct  the  movement  of  cars  on 
the  line  in  question  was  not  a  party  to  the  proceedings  be- 
fore the  Commission.  Other  distinctions  also  exist,  but  the 
above  fact  was  of  itself  sufficient  to  disentitle  complainants 
to  relief,  even  if  the  charge  of  unreasonable  preference  had 
been  made  out  upon  the  facts.  (See  same  case  on  motion 
for  re-argument,  1  I.  C.  C.  Rep.,  490.) 

In  the  present  case  the  same  ruling  is  invoked  upon  the 
ground  that  Cincinnati  is  not  upon  the  line  of  defendants' 
roads,  but  is  on  the  line  of  the  C,  C,  C.  and  I.  railway  fifty- 
six  miles  beyond  Dayton.  An  examination  of  the  contract 
between  the  Erie  and  Columbus  companies  above  referred  to, 
and  the  working  thereof,  shows,  however,  that  Cincinnati  is 
treated  for  all  practical  purposes  as  a  point  upon  the  line  of 
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the  Erie  Company.  The  leading  object  in  view  in  said  agree- 
ment obviously  was  to  place  the  Erie  Company  upon  an 
equality  with  the  Columbus  Company  in  respect  to  all  busi- 
ness to  and  from  Cincinnati,  both  passenger  and  freight,  and 
that  equality  appears  to  have  been  adequately  established  by 
the  terms  of  the  instrument.  The  Erie  Company  is  substan- 
tially as  well  accommodated  in  its  competition  for  business 
to  and  from  Cincinnati  as  it  would  be  by  an  independent  line 
of  road  under  its  own  exclusive  control.  Rights,  powers  and 
privileges  like  those  obtained  under  said  contract  involve  and 
impose  corresponding  obligations.  If,  as  between  the  roads, 
the  Erie  Company  is  "  to  be  treated  as  an  initial  company 
entirely  independent  of  the  Columbus  Company  in  soliciting 
business,"  with  the  right  to  make  its  own  rates,  its  own  agree- 
ments for  interchange  of  traffic  with  connecting  roads,  etc.,  it 
cannot  properly  claim  to  take  any  different  position  as  between 
itself  and  the  public.  Pursuant  to  the  rights  secured  under 
said  agreement  the  Erie  Company  names  Cincinnati  upon  its 
time  tables  and  its  tariffs  in  the  same  manner  as  it  treats 
points  situated  upon  its  main  line.  It  consigns  freight  of  all 
classes  to  that  city  in  its  own  cars  and  upon  its  local  freight 
tariff.  In  naming  rates  from  Youngstown  and  elsewhere  it 
includes  all  points  from  Dayton  to  Cincinnati,  inclusive,  in 
precisely  the  same  way  as  points  north  of  Dayton  are  named, 
and  it  is  largely  for  its  advantage  to  be  able  to  so  treat  those 
points.  Advantages,  however,  often  involve  correlative  duties, 
and  we  should  be  doing  violence  to  the  established  facts  if 
we  were  to  treat  Cincinnati  otherwise  than  as  a  point  upon 
the  line  of  the  Erie  Company  for  the  purposes  of  this  pro- 
ceeding. 

The  course  taken  by  the  defendants  in  respect  to  the  mat- 
ters above  stated  was  personally  directed  by  the  general  freight 
agent  of  the  Erie  Company  in  charge  of  the  freight  traffic  of 
the  New  York,  Pennsylvania  and  Ohio  railroad.  He  was  a 
witness  on  the  hearing  before  the  Commission.  His  testi- 
mony was  to  the  effect  that  in  November,  1887,  his  road  was 
Qoi  able  to  meet  the  demands  of  its  "regular  patrons"  for 
and  that  the  use  of  any  part  of  the  equipment  of  the 
line  foi   carrying  coal  to  Cincinnati  would  have  been  disas- 
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trous  to  other  interests  by  reason  of  the  time  which  would  ne- 
cessarily be  consumed  by  the  cars  in  going  and  returning.  He 
explained  that  by  "  patrons  "  he  did  not  refer  simply  to  people 
doing  business  on  the  line  of  the  Erie  road,  but  also  to  ship- 
pers of  coal  in  the  vicinity  of  Pittsburgh  who  were  dependent 
upon  the  cars  of  the  Erie  for  transportation,  which  were  fur- 
nished "  to  the  Pittsburgh  and  Lake  Erie  to  distribute  to  our 
patrons  there;"  which  cars  were  rapidly  moved  between 
Cleveland  and  Pittsburgh  carrying  coal  and  ore  in  the  man- 
ner above  described.  He  apparently  acted  upon  the  idea 
that  he  was  entitled  to  look  out  for  the  needs  of  shippers 
who  had  an  established  business  and  course  of  traffic  over 
his  line  in  preference  to  the  requirements  of  an  occasional 
shipper  or  of  one  whose  dealings  might  be  limited  in  extent 
and  were  sure  to  terminate  soon. 

This,  in  short,  is  a  claim  that  regular  customers  are  en- 
titled to  preference  over  occasional  customers.  It  was  sup- 
ported by  abundant  proof  that  the  opportunity  for  profitable 
shipment  of  coal  to  Cincinnati  was  exceedingly  unusual  and 
might  never  occur  again. 

This  claim,  supported  by  this  fact,  presents  no  justifica- 
tion for  the  refusal  to  undertake  the  carriage  of  the  coal.  A 
common  carrier  is  under  obligation  to  serve  the  public 
equally  and  justly  ;  it  is  unlawful  for  him  "to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic  in  any  respect  whatso- 
ever." He  must  know  no  friends  and  concede  no  unequal 
favors.  The  opportunity  for  profit  of  a  stranger  in  a  single 
and  unusual  transaction  should  be  held  as  important  by  the 
carrier  as  the  traffic  of  a  constant  shipper ;  no  preference 
should  be  given  to  either.  It  is  the  duty  of  a  common  car- 
rier to  provide  adequate  equipment  for  the  business  of  his 
line  ;  if  in  time  of  special  pressure  some  one  must  wait,  the 
annoyance  must  be  distributed  with  all  possible  equality.  It 
is  in  contravention  of  the  statute  for  a  common  carrier  to  re- 
fuse a  shipment  upon  the  ground  that  regular  patrons  desire 
to  use  all  the  facilities  at  hand,  and  to  appropriate  to  the  uses 
of  the  latter  the  entire  available  equipment. 
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It  is  not  necessary  for  a  shipper  to  make  a  special  con- 
tract with  a  common  carrier  in  order  to  entitle  himself  to 
transportation  for  his  goods.  A  common  carrier,  by  virtue 
of  his  assuming  that  position  and  thereby  becoming  entitled 
to  the  privileges,  liens,  and  protections  "given  by  statute  and 
at  the  common  law,  becomes  at  the  same  time  bound  to 
carry  the  merchandise  of  all,  for  a  reasonable  reward,  when- 
ever tendered  in  the  usual  way.  The  difference  between  a 
common  carrier  and  a  private  carrier  consists  largely  in  thai 
obligation,  which  arises  without  special  agreement.  The 
compensation  of  the  common  carrier  is  assured  to  him  by  a 
lien  upon  the  goods,  a  right  which  is  not  enjoyed  by  a  pri- 
vate carrier ;  in  case  the  articles  tendered  for  transportation 
are  not  surely  worth  the  freight  money  his  right  to  demand 
payment  in  advance  has  long  been  recognized  ;  his  interests 
are  well  protected  in  every  direction,  and  he  has  no  right  to 
refuse  to  accept  for  transportation,  at  a  reasonable  rate,  any 
article  of  such  a  nature  as  he  is  accustomed  to  transport, 
from  any  person  seeking  the  service. 

The  Act  to  regulate  commerce  requires  that  a  tariff  for  the 
transportation  of  merchandise  be  established  by  interstate 
common  carriers,  and  that  the  charges  shall  be  reasonable 
and  just.  Every  description  of  merchandise  is  included 
within  the  protection  of  this  provision  of  the  law.  Common 
carriers  have  no  right  to  withdraw  from  the  transportation 
of  any  articles  not  dangerous  to  handle  and  which  are  ordin- 
arily the  subject  of  transportation  by  them.  Less  desirable 
traffic  must  be  accepted  upon  reasonable  terms  as  well  as 
that  which  is  more  desirable.  In  this  matter  as  in  many 
others  the  principles  of  the  Act  to  regulate  commerce  in  pro- 
hibiting undue  and  unreasonable  preferences  and  advantages 
are  simply  declaratory  of  the  common  law.  The  common 
carrier  lias  no  right  to  select  either  goods  or  customers.  In 
the  present  case  the,  commodity  in  question  is  one  of  the 
chief  articles  transported  upon  defendants'  lines,  and  the 
points  between  which  its  movement  was  desired  are  points 
between  which  general  business  is  solicited  ;  yet  the  witness 
testified  that  hi*  road  is  not  engaged  in  carrying  coal  and  ore 
into  Cincinnati    His  tariff  sheet  in  this  respect  was  better 
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than  his  practice,  for  a  reasonable  rate  to  Cincinnati  on  coal 
was  announced  in  a  formal  joint  tariff  to  which  the  Erie  road 
was  a  party,  and  when  coal  was  offered  for  shipment  there- 
under the  party  tendering  it  was  as  much  entitled  to  have  it 
transported  as  was  any  mine  owner  or  shipper  of  coal  in  the 
Pittsburgh  region. 

It  was  -the  duty  of  the  carrier  to  make  every  reasonable 
exertion  to  get  it  forward  without  unjustly  prejudicing  the 
rights  of  others  in  respect  to  the  freight  which  each  contem- 
poraneously tendered. 

It  is  not  "meant  by  this  that  the  Erie  Company  was  bound 
to  furnish  gondola  cars  for  this  shipment,  but  it  was  bound 
to  make  an  effort  to  furnish  some  sort  of  cars  to  move  the 
coal,  either  gondolas  or  others.     It  refused  wholly  to  do  any- 
thing ;  it  had  a  large  equipment  aside  from  its  gondolas  ;^  it 
made  no  effort  to  appropriate  any  other  cars  to  this  service 
or  to  obtain  cars  elsewhere.     It  does  not  appear  that  com- 
plainants had  any  preference  as  to  what  kind  of  cars  were 
furnished  if  only  the   coal  could  go  forward.     At  the  end  of 
one  of  their  letters  demanding  cars,  they  said  that  gondolas 
were  what  they  wanted,  obviously  meaning  that  the  service 
required  was  that  to  which  gondolas  were  customarily  appro- 
priated, but  it  was  not  their  duty  to  demand  other  cars  if  de- 
fendants refused  the  use   of  a  fair  distributive  share  of  gon- 
dolas ;  in  such  case  it  was  not  complainants'  but  defendants' 
business  to  look  up  other  vehicles  of  carriage. 

The  real  reason  why  gondolas  were  refused  to  complain- 
ants for  the  tendered  shipments  to  Cincinnati  was  no  doubt 
correctly  stated  by  said  general  freight  agent  in  his  testi- 
mony, as  follows : 

"  Q.  Then,  do  I  understand  you  refused  gondola  cars  for 
the  transportation  of  coal  to  Cincinnati  because  you  needed 
them  in  this  trade  you  have  already  mentioned  ? 

"  A.  Yes  ;  we  refused  them  because  we  needed  them  in 
this  trade,  and  were  able  with  a  smaller  number  of  cars  to 
take  care  of  a  larger  number  of  shippers  and  consignees  by 
having  the  cars  within  our  own  control." 

:  v  The  trade  referred  to  was  the  carrying  of  ore  from  Cleve- 
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land  to  Youngstown  and  Pittsburgh,  and  coal  from  the  vicin- 
ity of  those  places  to  points  on  the  Erie  road  east  of  Akron. 

The  explanation  amounts  to  this :  That  he  refused  to  per- 
mit gondolas  to  carry  this  coal  because  he  could  make  more 
money  by  using  them  on  the  eastern  portion  of  his  line, 
where  return  loads  of  ore  were  obtainable  and  where  more 
frequent  trips  could  be  made ;  thus  enabling  him  to  serve  a 
larger  number  of  customers  with  a  smaller  number  of  cars. 
It  needs  no  argument  to  show  that  this  reasoning  presents 
no  excuse  for  rejecting  complainants'  business  ;  and  while 
refusing  gondolas  for  this  reason,  the  general  freight  agent 
made  no  effort  to  supply  their  place  in  any  other  form,  but 
simply  refused  the  shipment. 

He  repudiated  his  own  joint  tariff  and  ordered  the  ten 
days'  statutory  notice  of  its  cancellation  to  be  given.  The 
notice  as  issued  allowed  nine  days  only.  Even  during  the 
period  limited,  while  the  tariff  was  in  actual  existence,  he  re- 
fused the  shipment  except  at  the  sixth-class  rate,  demanding 
$2.70  per  ton  for  service  which  his  tariff  offered  to  perform 
for  $1.70  per  ton,  and  going  so  far  as  to  say  that  he  would 
not  agree  to  take  the  shipment  at  the  advanced  price,  but  if 
coal  should  be  offered  under  it  he  would  take  the  matter  up 
and  see  what  could  be  done  about  cars ;  his  gondolas  should 
not  go  to  Cincinnati  under  any  consideration  ;  yet  he  must 
have  known  that  no  coal  would  be  moved  under  the  proposed 
$2.70  rate,  and  that  his  refusal  to  recognize  his  tariff  was 
causing  considerable  pecuniary  loss  to  the  complainants, 
who  were  thus  deprived  of  an  unexpected  opportunity  of 
profit  to  be  made  by  the  delivery  of  coal  at  an  unusual  mar- 
ket during  the  period  of  low  water  in  the  river.  He  went  so 
far  as  to  stop  freight  in  transit  which  had  been  regularly 
billed  and  accepted  for  transportation  over  his  line.  He 
criticised  his  associates  in  the  Pittsburgh  Company  for  let- 
ting the  coal  go  out  at  all  under  their  joint  tariff,  and  at  the 
same  time  he  referred  complainants  for  information  to  the 
Bame  parties.  He  seems  to  have  regarded  tin;  joint  tariff  as 
established  for  ornamental  purposes  only.  The  very  proper 
effort  of  the  Pittsburgh  Company  <<>  carry  the  traffic  during 

the  period    limited  for  the    termination  of  the  rate  was  repu- 
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cliated.  The  block  in  the  yard  at  Cincinnati  from  November 
9th  to  12th  was  no  more  an  excuse  for  refusing  coal  ship- 
ments than  for  refusing  shipments  of  other  merchandise  after 
the  difficulty  had  been  removed.  The  Erie  Company  has  no 
right  to  refuse  transportation  of  coal  from  the  Pittsburgh 
region  to  one  part  of  its  line,  while  encouraging  the  same 
traffic  in  every  way  from  the  same  region  to  another  part  of 
its  line.  In  like  manner  it  has  no  right  to  accept  and  solicit 
traffic  of  every  other  nature  from  Pittsburgh  to  Cincinnati 
and  at  the  same  time  refuse  to  carry  coal  between  the  same 
points. 

The  conduct  of  the  Erie  Company  in  this  matter  operated 
directly  to  give  an  undue  and  unreasonable  preference  to  the 
shippers  whose  coal  was  carried  during  the  period  in  ques- 
tion, and  to  subject  the  complainants  at  the  same  time  to  un- 
due and  unreasonable  prejudice  and  disadvantage,  in  contra- 
vention of  the  provisions  of  section  three  of  the  Act  to  regu- 
late commerce. 

It  is  obvious  that  an  unremunerative  and  undesirable  traf- 
fic can  be  put  an  end  to  by  announcing  a  prohibitory  rate  as 
effectually  as  by  refusing  to  accept  the  business. 

On  the  other  hand  it  is  also  obvious  that,  by  reason  of  dis- 
tance, proximity  of  other  producers  of  the  same  article,  ne- 
cessary expense  of  transportation,  available  competing  water 
routes,  or  other  causes,  it  may  often  be  true  that  a  perfectly 
j  ust  and  reasonable  rate  will  be  too  high  to  permit  the  profit- 
able movement  of  a  commodity  over  a  given  railroad  line  ; 
and  therefore  the  fact  that  the  article  cannot  be  shipped  at 
the  rate  named  is  by  no  means  conclusive  evidence  that  the 
rate  is  unreasonable. 

As  the  opportunity  for  shipping  coal  to  Cincinnati  has 
passed,  no  useful  order  can  now  be  made  in  respect  to  the 
future.  No  examination  has  been  entered  upon  concerning 
the  reasonableness  of  the  tariff  now  in  force  and  no  opinion 
is  expressed  upon  that  question. 

The  Commission  has  repeatedly  held  that  it  can  make  no 
award  of  damages  in  a  case  like  the  present,  for  the  reason 
that  the  defendants  are  entitled  to  have  the  amount  assessed 
by  a  jury. 
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An  order  will  be  entered  declaring  and  adjudging  that  the 
defendants  have  violated  the  provisions  of  the  Act  to  regu- 
late commerce  in  refusing  to  furnish  complainants  a  fair  pro- 
portion of  cars  and  to  transport  the  coal  tendered  for  carriage 
from  the  Federal  Springs  mines  to  Cincinnati  at  the  tariff 
rate  of  $1.70  per  ton  up  to  November  20,  1887. 


RIDDLE,  DEAN  AND   COMPANY,   Petitioners,  v.   THE 
BALT1MOEE  AND  OHIO  RAILROAD  COMPANY, 

Defendant 

Heard  February  1,  1888. —Decided  February  23,  1888. 

I.  A  statement  of  the  evidence  from  which  it  appears  that  it  was  the  duty  of 

the  Yough  Slope  mine,  its  owners  and  agents,  to  have  enquired  of  the 
station  agent  of  the  railroad  company  near  by  the  mine  on  the  30th  day 
of  August,  1887,  and  on  the  next  day,  by  which  they  would  have  learned 
that  the  mine  could  have  obtained  cars  for  the  shipment  of  coal  to  Arthur 
and  Boylan  at  Cleveland,  Ohio,  and  they  having  failed  to  do  this,  in 
consequence  of  which  the  Youghiogheny  and  Ashtabula  mines  received 
nearly  all  theso  cars  for  this  purpose,  without  any  partiality  or  prefer- 
ence on  the  part  of  the  railroad  company. 
Held  upon  these  facts  that  a  complaint  of  unjust  discrimination  against 
the  Yough  Slope  mine,  and  in  favor  of  the  Youghiogheny  and  Ashtabula 
mines  cannot  be  sustained. 

II.  Where  a  complaint  is  made  by  a  shipper  that  an  unjust  discrimination 
was  perpetrated  by  a  railroad  company  against  him  at  a  particular  timo 
named,  in  a  case  like  the  present,  to  rebut  the  inference  arising  from 
circumstances,  calling  for  explanation,  amongst  other  evidence,  the  car- 
rier may  show  that  during  a  long  course  of  business  neither  it  nor  any 
of  its  agents  have  ever  shown  any  unfriendly  spirit  whatever  toward  tho 
shipper,  and  that,  on  the  contrary,  its  agents  immediately  before  the 
matter  complained  of  made  extra  exertions  in  good  faith  to  serve  the 
shipper  in  obtaining  ears  for  him  from  the  connecting  lino  to  which 
the  shipper  had  to  look  for  such  oars. 

III.  In  tho  absence  of  BOme  custom  and  rule;  of  business  placing  such  duty 
upon  tin'  carrier  to  notify  the  Bhipper  without  enquiry  on  the  part  of  tho 
latter  of  the  fact  that  he  can  then  obtain  cars  for  the  movement  of  his 
freight,  it  is  the  duty  of  tho  shipper  by  reasonable  enquiry  made  to  tho 

proper  agent  <>r  the  railroad  company,  to  obtain  this  information  for 
himself;  but  in  a  ease  like  the  present,  if  the  carrier  took  upon  itself 
the  duty  of  actually  notifying  the  Youghiogheny  and  Ashtabula  mines 
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on  the  30th  of  August,  1837,  without  waiting  for  any  enquiry  on  their 
part,  that  they  could  get  cars,  then,  in  like  manner,  it  was  its  duty  to 
have  notified  the  Yough  Slope  mine  at  the  same  time  that  it  could  get 
cars. 
Held,  that,  tested  by  these  rules,  no  case  of  preference  or  unjust  discrimina- 
tion is  made  out  by  the  evidence  in  favor  of  the  Youghiogheny  and  Ash- 
tabula mines  and  against  the  Yough  Slope  mine. 

J.  I.  Black,  .Esq.,  counsel  for  petitioners. 
John  K.    Coicen,  Esq.,   and  II.  L.  Bond,  Esq.,  counsel  for 
defendant. 

REPORT  AND    OPINION  OF  THE  COMMISSION. 

Bragg,  Commissioner  : 

The  complaint  in  this  proceeding  charges  that  the  Balti- 
more and  Ohio  Railroad  Company  does  not  give  the  mines 
represented  by  petitioners  their  proportion  of  cars  each  day, 
and  that  this  company  unjustly  discriminates  against  them  in 
furnishing  cars  to  others. 

The  complainants  are  sales  agents  of  the  Yough  Slope 
mines,  situated  near  West  Newton,  on  the  Baltimore  and 
Ohio  railroad.  These  unjust  discriminations  are  charged  to 
have  been  committed  during  the  month  of  August  and  the 
early  part  of  September,  1887,  namely,  commencing  with  the 
10th  of  August  and  ending  with  the  3d  day  of  September  fol- 
lowing, on  cars  that  should  have  been  furnished  for  ship- 
ments of  coal  from  said  mine  to  Arthur  &  Boylan  at  Cleve- 
land, Ohio.  Various  exhibits  are  attached  to  the  petition  in 
the  shape  of  correspondence  relating  to  these  alleged  dis- 
criminations, and  also  lists  of  cars  which  it  is  claimed  wero 
furnished  to  the  Yough  Slope  mine  and  to  other  adjacent 
mines  during  the  period  to  which  the  complaint  refers. 

The  answer  of  the  Baltimore  and  Ohio  Eailroad  Company 
neither  admits  nor  denies  that  the  complainants  were  sales 
agents  for  the  Yough  Slope  mine,  or  that  on  August  10,  1887, f 
they  received  an  order  to  ship  five  cars  per  day  to  Arthur  & 
Boylan,  of  Cleveland,  Ohio.  It  admits  the  receipt  of  memo- 
randum, copy  of  which  is  filed  with  complaint,  marked  Ex- 
hibit No.  2,  but  states  that  in  the  distribution  of  coal  cars  to 
the  mines  along  the  line  of  its  road  it  has  necessarily  to  deal 
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directly  with  the  mines  and  cannot  recognize  or  notice  the 
orders  of  third  parties,  the  practice  being  that  each  mine 
makes  ont  a  daily  requisition  for  such  cars  as  it  needs  ou 
blanks  furnished  by  the  railroad  company  for  the  purpose. 
It  states  that  all  the  cars  used  for  shipments  of  coal  from 
mines  on  the  lines  of  its  road  over  the  Pittsburgh  and  West- 
ern railroad  to  Cleveland  are  owned  by  the  Pittsburgh  and 
Western  Railroad  Company  or  its  leased  lines,  and  that  the 
Baltimore  and  Ohio  Railroad  Company  in  distributing  those 
cars  to  the  mines  acts  only  as  the  agent  of  the  Pittsburgh 
and  Western  Railroad  Compan}^  and  under  its  direction; 
that  the  route  for  coal  from  mines  on  the  respondent's  road 
to  Cleveland  for  Pittsburgh  and  Western  cars  is  by  way  of 
the  respondent's  road  to  Pittsburgh,  the  Pittsburgh  Junction 
road  to  Allegheny  City,  the  Pittsburgh  and  Western  road  to 
Akron,  and  the  Yalley  railway  to  Cleveland. 

There  is,  however,  direct  delivery  by  the  Baltimore  and 
Ohio  railroad  to  the  Pittsburgh  and  Western  railroad  on  the 
line  of  the  Junction  road.  The  Pittsburgh  and  Western  rail- 
road and  the  Yalley  railway  are  distinct  and  independent 
roads,  and  in  no  way  controlled  by  the  Baltimore  and  Ohio 
Railroad  Company.  It  states  that  on  the  10th  of  August, 
1887,  it  had  previously  received  an  order,  then  in  force,  from 
the  Pittsburgh  and  Western  Railroad  Company  to  allow  no 
cars  belonging  to  the  Pittsburgh  and  Western  Railroad  Com- 
pany to  be  loaded  with  coal  for  Cleveland ;  that  on  the  19th 
of  August,  at  the  instance  of  the  Yough  Slope  mine,  J).  C. 
Bachelor,  train-master  of  the  respondent,  endeavored  to  have 
the  standing  order  referred  to  revoked  as  to  the  Yough  Slope 
mine,  and  for  that  purpose  sent  to  J.  T.  Johnson,  the  super- 
intendent of  the  Pittsburgh  and  Western  railroad,  a  telegram 
in  the  following  words: 

"Can  coal  for  Pressly  &  Arthur  and  Arthur  <fc  Boylan, 
Cleveland,  go  forward  from  Sough  Slope?     Answer  quick?" 

To  which  telegram  tin1  following  answer  was  received  from 
Superintendent  Johnson  : 

"  No,  sir;  I  cannot  take    coal    for   Presley  &  Arthur  or  Ar- 
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thur  &  Boylan  until  farther  orders.  Do  not  allow  any  of  our 
cars  to  be  loaded  with  coal  or  slack  unless  you  have  immedi- 
ate shipment  for  it." 

That  all  of  the  respondent's  dealings  in  regard  to  the  busi- 
ness between  the  mines  on  its  road  and  Cleveland  were  car- 
ried on  directly  with  the  Pittsburgh  and  Western  Company ; 
that  it  has  no  direct  dealings  with  the  Valley  Railway  Com- 
pany in  regard  to  such  business.  The  respondent  cannot, 
therefore,  state  with  certainty  whether  the  orders  as  to  the 
shipments  of  coal  to  Cleveland  above  stated  were  made  by 
the  Pittsburgh  and  Western  Company  on  its  own  motion  or 
whether  they  were  directed  by  the  Valley  railway ;  but  it  is 
informed  and  believes  that  such  orders  were  at  least  in  part 
dictated  by  the  Valley  Railway  Company.  The  order  of 
August  19,  1887,  contained  in  the  telegram  last  quoted,  was 
not  revoked  until  August  30,  when  Train-Master  Bachelor 
received  the  following  telegram  from  Superintendent  John- 
son: 

"  Please  send  along  Arthur  &  Boylan  coal.  Valley  will 
receive  it." 

It  denies  that  it  in  any  way  discriminated  or  intended  to 
discriminate  against  the  Yough  Slope  mine  in  the  distribu- 
tion of  cars  for  the  shipment  of  coal  to  Arthur  &  Boylan  and 
other  consignees  in  Cleveland,  but  alleges  that,  on  the  con- 
trary, it  did  not  distribute  any  cars  to  any  mines  on  its 
road  for  the  purpose  of  making  Cleveland  shipments,  and  it 
could  not  do  so  against  the  orders  of  the  Pittsburgh  and 
Western  Railroad  Company,  which  was  the  owner  of  the 
cars;  that  in  regard  to  the  comparison  made  in  the  petition 
filed  in  this  matter  between  the  cars  furnished  the  Yough 
Slope  mine  and  those  furnished  the  Youghiogheny  and  Ash- 
tabula mines  the  respondent  says  that  such  a  comparison  ig 
unjust  and  misleading  as  made  in  the  petition ;  that,  as  ap- 
pears by  the  petition  itself,  the  Yough  Slope  mine  had  or- 
ders for  but  five  cars  a  day  to  be  shipped  over  the  Pittsburgh 
and  Western  railroad,  and  those  five  cars  were  for  Cleveland 
shipments.     The  Youghiogheny  and  Ashtabula  mine,  on  the 
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other   hand,,  was  a  large   shipper,   not   only   to    Cleveland, 
where  its  consignees   were  Arthur  &  Boylan  and  Presley  & 
Arthur,  but  also  to  Fairport,  a  point  on  the  Pittsburgh  and 
Western   system.     Its  orders    for   shipments  over  the  Pitts- 
burgh   and  Western   railroad  were    some  twenty -five  cars  a 
day  or  five  times  that  of  the  Yough  Slope  mine.     The  ship- 
ments made  by  the  Youghiogheny  and  Ashtabula   mine,  as 
well  as  those  by  the  Yough  Slope  mine,  consigned  to  Arthur 
&  Boylan  at  Cleveland,  between  August   20   and  August    30, 
inclusive,  were  made  despite  the  orders  to  the  contrary  issued 
by  the  respondent  under  the  instructions  issued  by  the  Pitts^- 
burgh   and  Western    Company.     The    cars   so   loaded  were 
furnished  with  instructions   that   they  should  not  be  loaded 
for  Cleveland,  but  both  mines  in  question  did  load  coal  from 
their  mines  for   Cleveland  as  shown  by  Exhibit  No.  12,  filed 
with  the  petition.     The   respondent  took  the  cars  so  loaded 
and  delivered  them  to  the  Pittsburgh  and  Western  railroad, 
but  whether  they  were  transported  by  that  road  respondent 
is  unable  to  say.     It  admits   that   Exhibit   No.  12,  filed  with 
the  petition  is  a  correct  statement  of  the   number  of   cars 
shipped  by  the  different  mines  consigned  to  Arthur  &  Boylan 
at    Cleveland,  with  the  exception  that  the   number  of   cars 
loaded  on  September  3  for  the  Yough  Slope  mine  should  be 
five  instead  of  one.     The  number  of  Pittsburgh  and  Western 
route  ears  shipped  by  the  Yongh  Slope  mine  from  August 
20  to   September  3  was  twenty-three  instead  of  sixteen,  as 
appears  by  Exhibit  No.  12. 

It  avers  that  the  owners  of  the  Yough  Slope  mine  do  not 
■  or  claim  to  have  any  complaint  or  grievance   against 
this  respondent  in  regard  to  the  distribution  of  ears  to  that 
,  and  that  said  owners  have  no  interest  in  nor  do  they 
approve  of  the  present  proceeding,  as  will  appear  by  letter 
dated  October  31,  LS87,  from   R,  II.  Lattimore,  general  man- 
•   of  the  Yongh  Slope  mine,  addressed  to  Mr.  J.  V.  Pat- 
ton,   superintendent   of  the   Baltimore   and   Ohio    railroad, 
burgh,  Pennsylvania,  a  copy  of  which  is  attached  to  re- 
spondent's exhibit  as  an  exhibit. 

Tt  alleges  that  on   the    10th  of  October,  before  the  filing  of 

petition,  the  order  of  Arthur  &  Boylan  for  five  cars  per 
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u:\y  referred  to  in  the  petition  was  revoked.  The  respond- 
ent therefore  alleges  that,  having  satisfied  the  owners  of  the 
Sough  SI  one  mine  th§t  there  was  and  is  no  discrimination  or 
intention  to  discriminate,  as  appears  by  the  letter  referred  to, 
the  present  petition  should  be  dismissed  by  this  Commission 
and  the  petitioners  be  relegated  to  their  remedy  by  suit  at 
law,  if  any  they  have. 

At  the  hearing  it  was  agreed  between  the  counsel  of  the 
parties  that  the  grievances  complained  of  should  be  confined 
to  the  period  between  the  30th  of  August  and  the  4th  of  Sep- 
tember, 1887.  This,  of  course,  greatly  narrowed  the  investi- 
gation. Evidence  was  permitted  to  be  introduced  as  to  the 
dealings  of  the  parties  from  the  middle  of  June,  1887,  relat- 
ing to  the  furnishing  of  cars  by  the  respondent  to  the  Yough 
Slope  mine  and  other  mines  along  its  line  for  whatever  light, 
if  any,  this  might  throw  upon  what  occurred  during  the  peri- 
od complained  of.  By  the  agreement  of  counsel  above  men- 
tioned it  was  conceded  that  the  respondent  had  satisfactorily 
explained  to  the  petitioners  all  the  alleged  grievances  men- 
tioned in  the  complaint,  except  those  averred  to  have  oc- 
curred between  the  30th  of  August  and  the  4th  of  September, 
1887. 

From  the  evidence  before  us  we  find  the  material  facts  to 
be  that  the  Yough  Slope  mine  is  in  the  State  of  Pennsyl- 
vania, and  is  situated  on  the  Pittsburgh  Division  of  the  Bal- 
timore and  Ohio  railroad,  near  West  Newton,  about  thirty- 
three  miles  south  of  Pittsburgh.  The  Pittsburgh  Division  of 
the  Baltimore  and  Ohio  railroad  extends  from  Cumberland, 
in  the  State  of  Maryland,  to  Pittsburgh,  in  the  State  of  Penn- 
sylvania, a  distance  of  one  hundred  and  fifty  miles.  Near 
the  Yough  Slope  mine  are  the  Youghiogheny  and  Ashtabula 
mines  and  numerous  other  mines  situated  upon  the  Pitts- 
burgh Division  of  the  Baltimore  and  Ohio  railroad,  in  the 
State  of  Pennsylvania. 

The  route  by  which  coal  is  carried  over  respondent's  rail- 
road to  Cleveland,  in  the  State  of  Ohio,  is  by  the  Baltimore 
and  Ohio  railroad  to  Pittsburgh,  a  distance  of  about  33 
miles ;  by  the  Pittsburgh  Junction  railroad  to  Allegheny 
City,  a  distance  of   4.47  miles ;  by  the  Pittsburgh  and  West- 
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ern  railroad  from  Allegheny  City  to  Akron,  Ohio,  a  distance 
of  135.3  miles,  and  by  the  Valley  railroad  from  Akron  to 
Cleveland^  a  distance  of  35  miles.  The* Pittsburgh  Junction 
railroad  is  a  mere  link  of  connection  between  the  Baltimore 
and  Ohio  railroad  and  the  Pittsburgh  and  AVestern  railroad, 
and  they  pay  to  it  $2  for  each  loaded  freight  car  received  by 
or  delivered  to  them  over  its  line,  which  rate,  it  is  provided 
by  the  contract,  may  be  less  if  the  earnings  of  the  Pittsburgh 
Junction  railroad  exceed  a  certain  amount  named  in  the  con- 
tract. The  Pittsburgh  and  Western  Railroad  Company  and 
the  Valley  Railroad  Company  are  each  separate,  distinct, 
and  independent  corporations.  The  Pittsburgh  and  West- 
ern railroad  extends  from  Allegheny  City,  in  the  State  of 
Pennsylvania,  to  Orville  in  the  State  of  Ohio,  a  distance  of 
160  miles,  and  it  has  what  it  calls  its  Lake  Division,  extend- 
ing from  Niles,  in  Pennsylvania,  to  Painesville,  in  the  State 
of  Ohio — virtually  at  Fairport,  on  Lake  Erie — a  distance  of 
51  miles.  The  distance  from  Allegheny  City  to  Nilcs  on  the 
Pittsburgh  and  AVestern  railroad  is  85^  miles.  The  Pitts- 
burgh and  AVestern  railroad  also  lias  what  is  called  its  North- 
ern Division,  extending  from  Callery  Junction,  in  Pennsyl- 
vania, to  Mount  Jewett  in  the  State  of  Pennsylvania.  The 
Valley  railroad  extends  from  Cleveland,  Ohio,  to  Valley 
Junction  in  the  same  State,  a  distance  of  75  miles,  and 
crosses  the  Pittsburgh  and  Western  railroad  at  Akron. 

We  find  on  file  in  our  ofrice  the  Baltimore  and  Ohio  Rail- 
road Company's  through  coal  tariff  No.  1,  taking  effect  April 
1,  1887,  which  embraces  through  rates  on  com!  from  the 
mines  mentioned  to  Cleveland,  Fairport,  Cuyahoga  Falls, 
Girard,  Monroe  Falls,  and  a  large  number  of  other  points 
east  and  west  of  these  mines.  We  also  find  on  file  in  our  of- 
ficea  supplement,  No.  3,  of  the  Baltimore  and  Ohio  Bailroad 
Company  to  the  above  through  coal  tariff  No.  1,  published 
April  25,  1887.  These  tariffs  are  still  in  force.  We  find  no 
joint  coal  tariffs  existing  between  the,  Baltimore  and  Ohio 
Railroad  Company,  the  Pittsburgh  and  Western  Railroad 
Company,  or  between  either  of  those  and  the  Valley  Bail- 
road  Company^  nor  do  we  find  joint  tariffs  or  joint  agree- 
[  ani    kind  between  any  of  these  three  Last-named 
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railroads,  and  the  evidence  shows  nothing  of  the  kind,  and 
although  it  may  be  probable  that  some  arrangements  of  this 
character  exist  between  them,  yet,  in  the  absence  of  evi- 
dence on  the  subject,  we  are  not  authorized  to  find  such  to 
be  the  fact. 

This,  however,  was  not  the  only  route  by  which  the  mines 
mentioned  in  the  complaint  might  have  shipped  coal  to 
Cleveland  during  August  and  the  early  part  of  September, 
1887,  for  they  might  have  shipped  by  the  Baltimore  and 
Ohio  and  the  Pittsburgh  and  Lake  Erie  railroad  and  the 
Now  York,  Pennsylvania  and  Ohio  railroad,  but  this  would 
have  involved  extra  switching  charges. 

The  petitioners,  Riddle,  Dean  &  Co.,  reside  at  Pittsburgh, 
and  during  the  summer  and  fall  of  1887  were  sales  agents  of 
the  Yough  Slope  mine  in  finding  markets  and  purchasers  for 
its  coal.  Through  their  efforts  and  negotiations  about  the 
middle  of  June  five  car  loads  of  coal  from  this  mine  were 
shipped  to  Arthur  &  Boylan,  large  coal  dealers  in  Cleveland, 
as  a  sample  lot.  Under  a  contract  or  arrangement  to  this 
effect  subsequent  lots  of  coal  from  this  mine  wTere  shipped  to 
Arthur  <fc  Boylan,  at  Cleveland,  at  intervals  during  the  period 
intervening  between  the  first  shipment  and  the  19th  of  Au- 
gust. On  the  19th  of  August  and  for  a  short  period  prior 
thereto  there  had  been  a  direct  order  in  force  to  the  Bal- 
timore and  Ohio  railroad  from  J.  T.  Johnson,  superin- 
tendent of  the  Pittsburgh  and  Western .  railroad,  not  to 
allow  any  coal  cars  to  go  forward  to  Cleveland  until  further 
notice. 

On  the  19th  of  August  D.  C.  Bachelor,  train-master  of  the 
Baltimore  and  Ohio  Railroad  Company,  telegraphed  J.  T. 
Johnson,  superintendent  of  the  Pittsburgh  and  Western 
Railroad  Company : 

"  Can  coal  for  Presley  &  Arthur  and  Arthur  &  Boylan, 
Cleveland,  go  forward  from  Yough  Slope  ?     Answer  quick."    . 

To  this  telegram  on  the  same  day  Superintendent  John- 
son replied  by  telegram  : 

"  No,  sir  ;  I  cannot  take  coal  for  Presley  and  Arthur  or 
Arthur  &  Boylan  until  further  notice.     Do  not  allow  any  of 
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our  cars  to  be  loaded  with,  coal  or  slack  unless  you  have  im- 
mediate shipment  for  it." 

Again,  on  the  same  day,  a  telegram  was  sent  from  the  of- 
fice of  the  ■  superintendent  of  the  Pittsburgh  and  Western 
Railroad  Company  to  Bachelor : 

"  Pressly  &  Arthur  and  Arthur  <fc  Boylan  have  on  hand  at 
this  writing  27  cars  of  B.  &  O.  coal ;  do  not  think  it  advisable 
to  receive  shipments  for  a  few  days ;  will  advise  you." 

Under  these  orders  and  instructions  coal  did  not  go  for- 
ward from  the  mines  along  the  Baltimore  and  Ohio  railroad 
(the  Tough  mine  included)  until  the  31st  of  August. 

On  the  23d  of  August,  1887,  petitioners  wrote  a  letter  to 
Arthur  k  Boylan,  Cleveland,  Ohio,  in  which  they  say  : 

"  Owing  to  the  B.  &  O.  R.  B.  and  Valley  railway  refusing 
to  receive  any  more  coal  for  you  we  will  ship  you  about  20 
cars  via  N.  Y.,  P.  &  O.  route.  We  will  pay  switching  on 
same.     "What  is  wrong  ?     Are  you  blocked  ?  " 

To  this  Arthur  &  Boylan,  by  letter  of  date  August  25, 1887, 
replied : 

"Yours  of  23d  received,  and  in  reply  would  say  the  Valley 
H.  R.  say  they  have  not  stopped  any  of  oar  coal.  Do  not 
ship  us  any  coal  via  N.  Y.,  P.  &  O." 

On  the  30th  of  August  a  telegram  was  sent  by  Superin- 
tendent Johnson,  of  the  Pittsburgh  and  Western  Railroad 
Company,  to  D.  C.  Bachelor,  train-master  of  the  Pittsburgh 
Division  of  the  Baltimore  and  Ohio  railroad: 

"  Please  send  along  Arthur  &  Boylan  coal;  Valley  will  re- 
ceive it." 


During  the  afternoon  of  the  30th  of  August  the  following 
telegram  was  scut  by  Bachelor  fco  all  the  depot  agents  for  all 
of  the  mines  along  the  Pittsburgh  Division  of  the  Baltimore 
and  Ohio  railroad  : 

"Coal  for  Arthur  &  Boylan  can  now  come  forward." 

Onder  date  of  A-ugusI  30,  1887,  at  Allegheny,  Superintend- 
ent ■■  WTOte  petitioners  the  following  note  : 
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"I  received  a  message  this  a.  in.  from  Superintendent 
Smith,  of  the  Valley,  after  departure  of  your  representative, 
saying  they  would  receive   eoal  for  Arthur  &  Boylan,  and 

immediately  notified  the  Baltimore  and  Ohio  to  let  it  come 

forward." 

This  note  was  received  that  day  by  petitioners,  and  was 
immediately  forwarded  by  them  to  R.  H.  Lattimore,  general 
manager  of  the  Yough  Slope  mine,  at  West  Newton,  Penn- 
svlvania. 

Hearing  of  no  coal  shipped,  as  they  would  in  the  ordinary 
course  of  business,  if  any  had  been  forwarded,  at  noon  on 
the  2d  of  September,  W.  H.  Riddle,  of  the  firm  of  Riddle, 
Dean  &  Company,  took  a  train  from  Pittsburgh  to  the  Yough 
Slope  mine,  which  is  only  a  short  distance,  and  went  there. 
After  conferring  with  Lattimore  and  rinding  that  the  Y^ough 
Slope  mine  had  received  no  cars  the  two  went  together  to 
the  Youghiogheny  and  Ashtabula  mines,  which  are  near  by, 
and  there  found  the  sidings  of  the  Youghiogheny  and  Ashta- 
bula mines  filled  with  ears.  At  that  time  the  Yough  Slope 
mine  had  only  one  car  of  the  Pittsburgh  and  "Western  rail- 
road. The  next  day  Riddle  went  to  the  Way-Master's  books, 
from  which  he  obtained  a  statement  of  the  cars  snipped  from 
the  Yough  Slope,  Youghiogheny,  and  Ashtabula  mines,  re- 
spectively, during  the  period  between  the  30th  of  August  and 
the  3d  of  September.  From  this  statement,  which  is  in  evi- 
dence before  us,  it  appears  that  during  that  time  the  Yough 
Slope  mine,  while  ordering  85  cars,  received  only  (5  cars,  and 
the  Youghiogheny  and  Ashtabula  mines,  ordering  80  West- 
ern cars,  received  48. 

The  manner  in  which  mine  owners  are  furnished  cars  for 
the  shipment  of  coal  by  the  Pittsburgh  Division  of  the  Bal- 
timore and  Ohio  railroad  is  shown  by  the  evidence.  Each 
agent  and  each  mine  owner  is  furnished  blanks,  and  at  four 
o'clock  each  afternoon  they  fill  in  the  blanks — the  number 
of  cars  on  hand  loaded  and  ready  for  forwarding,  the  amount 
on  hand  for  the  morrow's  haul,  and  how  many  cars  they  re- 
quire. This  information  is  telegraphed  to  the  superintend- 
ent of  the  railroad,  and  the  original  order  follows  by  mail  to 
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confirm  the  telegraphic  request.  This  is  condensed  by  the 
car  distributor,  and  during  the  night  the  empty  cars  are  dis- 
tributed to  the  various  mines,  according  to  instructions. 

It  is  an  event  of  frequent   occurrence  for  the  mines  to  al- 
ternate in   receiving  cars   during  the  season — -that   is,    one 
mine  for  two   or  three   days  will  have  no  cars  and  then  the 
next  succeeding  several  days  it  will  have  abundance  of  cars, 
and  this  method  is  said  to  be  more  economical  for  the  miners 
and  to  be  preferred  by  them.     Another  phase  of  this  1 
ness  is  that  mine  owners  frequently,  when  cars  are  scarce, 
call  for  twice  as  many  cars  as  they  really  need  in  order,  as 
they  say,  that  they  may  be  sure  to  get  enough,  and  this  was 
done  often  by  the  Yough  Slope  mine  during  the  n^onth  of 
August,  1887,  as  its  general  manager,  Lattimore,  who  is  also 
owner  of  a  one-fourth  interest  in  the  Yough  Slope  mine,  ad- 
mits as  a  witness   on  the   stand.     He   admits  that  while  the 
Yough   Slope  mine  was  calling   on  the  Baltimore  and  Ohio 
Railroad  Company  for  twenty  and  twenty-five   cars  a  day 
from  the  15th  of  August  to  the  last  of  that  month  this  mine 
did  not  really  need  and   could  not  use  more  than  one-half 
that  number.     He  also  admits  that  he  occasionally  preferred 
not  to  have  cars  fen-  two  days  at  a  time,  because  it  was  more 
economical  for  him  to  do  so,  and  that  this  was  so  understood 
and  agreed  on  between  him  and  the  authorities  of  the  Balti- 
more and  Ohio  Railroad  Company.     While  admitting  all  his 
fault-finding  complaints  to  his  agents,  the  petitioners,  against 
the  Baltimore  and  Ohio  Railroad  Company,  as  shown  in  evi- 
evidence,  he  now  says,  as  a  witness  on  the  stand,  "  that  take 
the  season  through  we  received  as  many  cars  as  our  neigh- 
bors ;  "  and  again,  "during  the  whole  season  we  were  treated 
very  well.     There  was  no  complaint  to  make."     Referring  to 
v  !,;ii    occurred   between   the  30th   of  August  and  the  4th  of 
September  this  wrl ness  testifies  : 

"I  do  not  consider  w<>  were  discriminated  against.     I  con- 
Hider  it  an  oversight  that  the  agent  did  not  notify  me  until 
morning  the  embargo  was  raised." 

Dm  immer  of  1887  the  capacity  of  the  Youghio- 

gheny  and  Ashtabula  mines  was  about  fcwici  at  as  that 

(,f  fc]  .      In  the  same,  period  the  shipD 
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of  coal  from  the  Yough  Slope  mine  were  largely  to  Cleveland, 
over  a  route  in  which  there  was  very  frequent  trouble  to  ob- 
tain cars,  while  the  shipments  of  coal  from  the  Youghio- 
gheny  and  Ashtabula  mines  were  chiefly  to  Fairport,  over  a 
route  in  which  there  was  no  trouble  about  a  sufficiency  of 
ears.  The  general  manager  of  the  Yough  Slope  mine,  Latti- 
more,  testifies  that  for  this  reason  Mr.  Day,  whom  we  sup- 
pose from  the  connection  in  which  his  name  occurs  was  an 
officer  connected  with  the  Baltimore  and  Ohio  Railroad 
Company,  adv^ed  the  witness  to  ship  his  coal  to  Fairport, 
where  he  could  get  plenty  of  cars  and  have  no  trouble ;  but 
Lattimore  testifies  he  was  anxious  to  introduce  his  coal  in 
the  deplane!  trade. 

To  negative  the  idea  of  unjust  discrimination  during  the 
period  complained  of,  between  the  30th  of  August  and  the 
4th  of  September,  as  far  as  this  might,  if  at  all,  the  Balti- 
more and  Ohio  Railroad  Company  introduced  in  evidence 
statements  of  the  cars  it  furnished  during  the  period  from 
the  15th  of  August  to  the  3d  day  of  September,  1887,  to 
these  respective  mines  on  east  and  west  bound  shipments. 
From  these  it  appears  that  of  the  total  cars  furnished  during 
this  last  period  the  Youghiogheny  and  Ashtabula  received 
203  cars  and  the  Yough  Slope  mine  received  146,  divided  as 
follows  : 

West-  Bovnd  S/i  ipm ents. 

Youghiogheny  and  Ashtabula 163  cars. 

Yough  Slope 57    " 

East-Bound  Sh ipments. 

Youghiogheny  and  Ashtabula 40  cars. 

Y'ough  Slope 89  cars. 

On  shipments  of  coal  to  Cleveland  during  this  same  period 
last  referred  to  the  cars  furnished  the  mines  were  as  follows  : 

Youghiogheny  and  Ashtabula 36  cars. 

Yough  Slope 33    " 

Republic 40    " 

West  Newton 15    " 

Amirville 8    " 

Osceola 26    " 

Eureka 1    " 
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To  farther  negative  any  inference  of  unjust  discrimination 
upon  the  facts  as  far  as  this  might  do,  if  at  all,  the  Baltimore 
and  Ohio  Railroad  Company  shows  by  the  evidence  that  dur-' 
ing  the  month  of  August,  1887,  and  the  period  to  which  this 
complaint  relates,  owing  to  the  amount  of  business  it  had  to  do 
upon  its  own  line  and  the  amount  of  its  car  equipment  in  use 
for  that  purpose  on  its  Pittsburgh  Division,  that  it  could  not 
and  did  not  permit  its  ears  to  go  away  from  its  own  line  to 
carry  coal  for  any  shippers,  and  that  during  that  time  coal 
from  these  mines  to  Cleveland  had  to  be  transported  in  the 
ears  of  the  Pittsburgh  and  Western  Railroad  Company, 
which  were  used  for  that  purpose,  and  that  in  distributing 
these  cars  among  the  mines  along  its  Pittsburgh  division 
the  respondent  did  so  as  the  agent  of  the  Pittsburgh  and 
Western  Railroad  Company,  and  in  making  this  distribution 
divided  these  cars  among  the  mines  ratably,  fairly,  and  with- 
out preference  to  any  one  nunc  over  another.  The  cars  of 
the  Valley  Railroad  Company  do  not  appear  to  have  been 
used  in  this  business  during  last  season,  though  prior  to  that 
time  they  had  been. 

The  question  to  which  our  conclusions  must  be  directed 
upon  this  evidence  is  whether,  in  violation  of  the  Act  to  reg- 
ulate commerce,  the  Baltimore  and  Ohio  Railroad  Company 
was  guilty  of  unjust  discrimination  in  failing  to  furnish  cars 
to  tin;  Yough  Slope,  mine  between  the  30th  of  August  and 
the  4th  of  September,  1887,  for'shipments  of  coal  to  Arthur 
A:  Boylan,  at  Cleveland,  Ohio,  and  during  that  period  Tin- 
justly  discriminated  in  favor  of  the  Youghiogheny  and  Ash- 
tabula mines  by  furnishing  cars  to  them.  This  is  the  only 
issue  in  the  proceeding. 

The  cars  to  be  furnished  were  the  cars  of  the  Pittsburgh 
and  Western  Railroad  Company,  and  they  were  to  be  dis- 
tributed to  these  mines  by  the  Baltimore  and  Ohio  Railroad 
Company.  An  embargo,  as  it  is  called  by  tin4  witnesses,  had 
been  g   from   August   19   to   August  30,   dining  which 

time  no  i  •  furnished  by  the  Pittsburgh  and  Western 

Railroad   ('<  to   the  respondent   for  the  shipment  of 

, -mil  from  these  mines  to  Cleveland,  Ohio.     The  embargo  it- 
self is  not  now  made  a  subject  <>f  complaint  in  this  proceed- 
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ing,  and  the  agreement  of  the  counsel  of  the  parties  at  the 
hearing  concedes  that  it  Las  been  accounted  for  to  the  peti- 
tioners upon  grounds  that  are  satisfactory  to  them.  On  the 
SOth  of  August  this  embargo  was  raised  by  a  telegram  from 
Johnson,  superintendent  of  the  Pittsburgh  and  Western 
Railroad  Company,  to  Bachelor,  master  of  trains  of  the  Bal- 
timore and  Ohio  Railroad  Company,  informing  the  latter  that 
coal  shipments  *to  Arthur  &  Boylan,  Cleveland,  Ohio  could 
then  come  forward.  On  the  same  day  Johnson,  at  Allegheny, 
wrote  a  noteJLo  petitioners  at  Pittsburgh,  as  agents  of  the 
Yough  Slope  mine,  giving  them  the  same  information,  and 
this  note  was  at  once  forwarded  by  them  to  Lattimore,  gen- 
eral mdfeager  of  the  Yough  Slope  mine  at  West  Newton.  As 
soon  as  Bachelor  received  Johnson's  telegram  he  at  once  tel- 
egraphed to  all  the  depot  agents  for  the  mines  along  tho 
Pittsburgh  Division  of  the  Baltimore  and  Ohio  Railroad ' 
Company:  "  Coal  for  Arthur  &  Boylan  can  now  come  for- 
ward." It  appears  that  the  Youghiogheny  and  Ashtabula 
mines  received  this  information  and  sent  in  their  requisitions 
for  cars,  and  were  at  once  furnished  ;  but  it  also  appears 
that  the  Yough  Slope  mine  either  did  not  receive  this  infor- 
mation promptly  or  did  not  act  on  it  until  the  4th  of  Septem- 
ber. 

The  evidence  as  to  the  time  when  the  Yough  Slope  mine 
first  received  intelligence  that  the  embargo  was  raised  and 
that  coal  for  Arthur  &  Boylan  could  go  forward  is  peculiar. 
It  is  certain  that  on  the  30th  of  August  petitioners  mailed  to 
Lattimore,  general  manager  of  the  Yough  Slope  mine,  the 
letter  of  the  superintendent  of  the  Pittsburgh  and  Western 
Railroad  Company,  by  which  he  would  have  learned  that  the 
embargo  was  raised  and  that  coal  could  then  go  f orward  for 
Arthur  &  Boylan.  That  letter  Lattimore  should  have  re- 
ceived the  night  of  the  30th  of  August  or  the  next  morning, 
yet,  when  Lattimore  was  a  witness  on  the  stand,  he  does  not 
state  when  he  received  that  letter  or  that  he  ever  received  it 
at  all.  The  superintendent  of  the  Pittsburgh  Division  of  the 
Baltimore  and  Ohio  Railroad  Company,  as  a  witness  on  the 
stand,  testifies  that  as  soon  as  it  was  known  by  him  and 
Bachelor  that  the  embargo  was  raised,  at  once  a  telegram 
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was  sent  to  all  the  depot  agents  for  the  mines  along  his  di- 
vision that  coal  conld  then  come  forward  for  Arthur  &  Boy- 
Ian.  If  neither  Lattimore,  the  general  manager  of  the  Yough 
Slope  mine,  and  none  of  his  subordinates  received  the  notice 
contained  in  this  telegram  he  should  have  so  testified  on  the 
stand;  but  when  he  was  on  the  stand  as  a  witness  he  neither 
expressly  admits  nor  denies  that  the  notice  in  this  telegram 
was  received  b}^  him  or  some  of  his  subordinates  earlier,  but 
leaves  the  inference  to  be  drawn  that  it  was  not  by  saying  : 

"  I  do  not  consider  we  were  discriminated  against.     I  con 
sidered  it  an  oversight  that  the  agent  did  not  notify  me  until 
the  fourth  morning  that  the  embargo  was  raised." 

The  inference  is  that  "  the  agent "  to  whom  he  refers  was 
the  depot  agent  of  the  Baltimore  and  Ohio  Railroad  Company 
at  West  Newton  station.  If  on  the  night  of  the  30th  of  Aug 
ust  or  the  next  morning  Lattimore  received  the  letter  of 
Johnson  forwarded  to  him  by  petitioners  he  then  knew  that 
the  embargo  was  raised,  and  he  was  not  bound  to  wait  on 
the  agent,  but  it  was  his  duty  to  have  at  once  telegraphed  for 
the  cars  needed  for  his  mine  and  have  forwarded  its  requisi- 
tion, but  he  did  nothing  of  the  kind.  Certainly  William  H. 
Riddle,  one  of  the  petitioners,  must  have  informed  Lattimore 
during  the  afternoon  of  the  2d  of  September  that  the  em- 
bargo was  raised,  and  he  should  have  then  telegraphed  for 
the  cars  needed  for  his  mine  and  have  forwarded  its  requisi- 
tion, but  it  does  not  appear  he  did  so.  It  is  a  familiar  rule 
of  law  that  a  party  who  has  been  injured  by  another  in  such 
way  as  is  here  claimed  must  not  make  the  matter  worse  by 
failing  to  perform  a  plain  and  obvious  duty  on  his  part  and 
then  make  the  damage  added  by  his  own  negligence  or  reck- 
lessness a  ground  of  complaint. 

The  embargo  had  been  prevailing  for  eleven  days  on  ship- 
ments of  coal  to  Cleveland  from  all  these  mines  by  way  of 
fix-  Baltimore  and  Ohio,  the  Pittsburgh  and  Western  and  the 
Valley  railway  up  to  the  30th  of  August,  when  it  terminated. 
If  there  was  any  custom  or  course  of  business  by  which  if, 
one  the  duty  of  any  agent  of  the  Baltimore  and  Ohio 
Railroad  Company  to  notify  Lattimore,  as  general  manager 
of  the  Vongh  Slope  mine,  of  the  fact  that  this  embargo  bad 
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ended  without  waiting  for  any  inquiry  upon  the  subject  from 
Lattimore    or   some   agent    of   the   Yough   Slope   mine  this 
should  have  been  shown  by  the  evidence,  and  the  burden  of 
proof  was  on  petitioners  to  show  it ;  but  there  is  no  evidence 
of  any  such  custom  or  course  of  business.     In  the  absence  of 
any  such  evidence  the  act  of  any  of  the  agents  of  the  Balti- 
and   Ohio  Railroad  Company  in  notifying  Lattimore 
that  the  embargo  had  ended  would  seem  to  rtet  alone  upon 
the  idea  that  having  sent  notice   of  this  fact  to  depot  agents 
of  the  other  mines  the  Baltimore  and  Ohio  Railroad  Com- 
pany should,  as  a  matter  of  fairness,  have  in  a  like  manner 
sent  notice  to  the  depot  agent  at  West  Newton  for  the  Yough 
Slope  mine  also,  and  this  last  is  true.     The  evidence  tends 
to  show  that  the  Baltimore  and  Ohio  Railroad  Company  did 
undertake  and  attempt  in  good  fttitli,  so  far  as  we  can  see,  to 
notify  all  these  mines  (the  Yough   Slope   mine  included)  in 
the  same  manner,  by  telegraph,  and  at  the  same  time,  during 
the  afternoon   of  the  30th  of  August,  that  the  embargo  that 
had  prevailed  upon  shipments  of  coal  to  Cleveland  was  then 
at  an  end  and  that  they  could  forward  their  coal  and  that 
this  notice  was  then  sent  to  the  depot  agent  at  West  Newton 
for  the  Yough  Slope  mine.     Whether  the  Youghiogheny  and 
Ashtabula  mines  received  their  notice  of  their  depot  agent 
before   or  after  inquiring  of  him  is   not  shown  by  the  evi- 
dence.    If  the  Yough  Slope  mine  failed  to  receive  that  notice 
as  the  other  mines  did  it  would  appear  upon  the  evidence  to 
have  been  its  misfortune,  largely  mixed  with  its  own  fault. 
If  the  Yough  Slope  mine  was  then  suffering  for  want  of  cars 
a  daily  inquiry  made  by  any  of  its  agents  of  the  station  agent 
of  the  Baltimore  and  Ohio  railroad  at  West  Newton,  near  by 
this  mine,  would  have  revealed  the  fact  that  this  embargo 
had  ended  the  very  diy  it  was  raised  and  would  have  been 
as  natural,  as  proper,  as  inexpensive,  as   free  from  inconve- 
nience as  it  would  have  been  business  like,  and  as  clearly  a 
matter  of  duty  they  owed  the  owners   of  the   mines,  but  no- 
thing of  this  kind  appears  to  have  been  done.     While  care- 
fully guarding  their  rights  in  all  matters  to  which  it  relates, 
the  Act  to   regulate   commerce  does  not  proceed  upon  the 
theory  that  shippers  are  absolved  from  all  duty  in  looking 
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after  the  delivery  of  their  freight  to  railroads  for  carriage. 
It  would  require  more  credulity  than  discrimination  to  be- 
lieve, upon  the  evidence  before  us,  that  the  Yough  Slope 
mine  was  suffering  for  want  of  cars  during  the  period  elaps- 
ing between  the  30th  of  August  and  the  4th  of  September, 
1887. 

It  is  manifest  from  the  evidence  that  neither  the  Pitts- 
burgh and  Western  Railroad  Company  nor  the  respondent 
attempted  to  conceal  from  the  Yough  Slope  mine  the  fact 
that  the  embargo  was  raised,  but,  on  the  contrary,  Johnson, 
the  superintendent  of  the  Pittsburgh  and  Western,  informed 
the  petitioners,  who  were  the  agents  of  that  mine,  of  the  fact 
on  the  30th  of  August,  and  on  the  same  day  it  was  tele- 
graphed by  Bachelor  to  all  the  station  agents  of  the  Pitts- 
burgh Division  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany along  its  line.  Other  facts  in  evidence  tend  to  negative 
the  idea  of  any  unjust  discrimination.  On  the  19th  of  Au- 
gust, Bachelor,  the  master  of  trains  of  the  Pittsburgh  Division 
of  the  Baltimore  and  Ohio  Railroad  Company,  sent  an  urgent 
telegram  to  Johnson,  the  superintendent  of  the  Pittsburgh 
and  Western,  to  know  if  coal  from  the  Yough  Slope,  mine 
could  go  forward  to  Arthur  &  Boylan,  at  Cleveland,  Ohio. 
Taking  the  period  from  the  15th  of  August  to  the  4th  of  Sep- 
tember, 1887,  when  the  greatest  trouble  for  cars  existed,  and 
it  shows  that  the  Yough  Slope  mine  received  considerably 
more  cars  in  proportion  to  its  need  for  them  than  did  the 
Youghiogheny  and  Ashtabula  mines,  and  this,  too,  while  the 
shipments  of  the  latter  were  chiefly  to  Fairport,  upon  a  lino 
where  there  was  no  trouble  about  a  sufficiency  of  cars,  and 
the  former  was  shipping  in  large  part  to  Cleveland,  Girard, 
Monroe  Falls,  and  Cuyahoga.  Falls,  over  a  line  where  there 
was  great  trouble  about  a  sufficiency  of  cars.  Not  a  single 
instance  is  shown  by  the  evidence  where  the  respondent  or 
any  of  its  officers  or  agents  have  ever  manifested  any  un- 
friendly  spirit  toward  the  Xough   Slope   mine,  in  its  business 

or  otherwise.    The  general  manager  of  the  Yough   Slope 
mine,  who  owns' a  one-l'our(h    interesl  in  that  mine,  while  ad- 
mitting as  a  witness  on  the  stand  that  he  had   frequently 
,  Bed  and  had  complained  during  last  August  be- 
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cause  lie  did  not  get  all  the  cars  lie  needed  at  all  times,  yet 
stated  that  during  the  entire  season  his  mine  had  been 
treated  as  well  in  the  matter  of  cars  as  any  of  its  neighbors, 
and  utterly  repudiated  the  idea  that  there  had  been  any  un- 
just or  unfair  discrimination  by  the  respondent  against  the 
Yough  Slope  mine. 

After  a  careful  consideration  of  all  the  evidence  adduced 
by  the  parties  in  this  proceeding  we  are  of  the  opinion  and 
so  find  that  it  fails  to  show  that  the  Baltimore  and  Ohio 
Railroad  Company  was  guilty  of  unjust  discrimination  under 
the  Act  to  Eegulate  Commerce  in  failing  to  furnish  cars  to 
the  Yough  Slope  mine  for  shipment  of  coal  to  Arthur  &  Boy- 
lan,  at  Cleveland,  Ohio,  between  the  30th  of  August  and  the 
4th  of  September,  in  the  year  1887. 

The  order  of  the  Commission  is  that  this  petition  be,  and 
the  same  is  hereby,  dismissed. 
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IN   THE  MATTER  OF  THE  TARIFFS    OF   THE  CO- 
LUMBUS AND  WESTERN  RAILWAY. 

Decided  March  12,  1888. 

Tariffs  not  conforming  to  fourth  section  criticised.  Circumstances  stated 
found  not  sufficient  to  warrant  deviation  from  the  law. 

Carriers  should  bring  their  tariffs  into  conformity  with  the  statute  without 
suggestions  from  the  Commission  as  to  details. 

The  following  letter  was  addressed  by  a  member  of  the 
Commission  to  the  Central  Railway  and  Banking  Company 
of  Georgia,  operating  the  Columbus  and  Western  Railway 
from  Columbus  to  Childersburg,  Alabama : 

"  To  The  Central  Railroad  and  Banking  Company  of  Geor- 
gia, Savannah,  Georgia. 
"Gentlemen: 

"  The  Commission  is  in  receipt  of  your  Tariff  E-198,  estab- 
lishing class  rates  from  Savannah,  Georgia,  to  points  on  the 
line  of  the  Columbus  and  Western,  taking  effect  January  16, 
1888,  from  which  it  appears  that  a  greater  sum  is  charged  to 
a  large  number  of  points  at  a  less  distance  from  Savannah 
than  Sylacauga,  than  is  charged  to  Sylacauga  over  the  same 
line  in  the  same  direction. 

"  The  Commission  will  entertain  the  consideration  of  any 
statement  or  argument  which  you  may  see  fit  to  make  and 
file  within  twenty  days  from  this  date,  upon  the  question 
whether  said  tariff  is  not  in  contravention  of  the  provisions 
of  the  Act  to  Regulate  Commerce." 

To  said  letter  the  following  reply  was  received : 

"  February  13,  1888. 
"  Interstate  Commerce  Commission, 

"  Wd.s/ihifjfoii,   J).   (J.  . 

"  Gentlemen  : 

" I  acknowledge  herewith  receipt  of  your  letter  of  Febru- 
ary 1,  on  llic  subject  of  rates  from  Savannah  to  Sylacauga. 

"1  beg  leave  to  say  that  the  rates  from  Savannah  to  all 
stations  this  side  of  Sylacauga  are  practically  the  rates  es- 
tablished by  the  State  Commissioners  of  Georgia  and  Ala- 
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bama  until  we  come  to  Sylacauga  itself.  There  we  found  in 
effect  upon  the  Anniston  and  Atlantic  railroad  rates  which 
were  very  much  lower.  As  we  could  not  control  their  rates 
at  this  point,  we  were  compelled  to  conform  our  rates  to 
them  or  else  to  abandon  the  business.  The  business  at  that 
point  is  light,  and  we  would  greatly  prefer  to  abandon  it  to 
scaling  the  rates  this  side.  As  the  rate  which  prevails  on 
the  Anniston  and  Atlantic  is  based,  I  understand,  upon  the 
rates  at  Selma,  upon  the  Alabama  River,  added  to  the  East 
Tennessee  local  to  Sylacauga,  I  considered  the  competition 
at  Sylacauga  as  under  dissimilar  circumstances  from  the 
competition  at  points  east  thereof. 

"  As  to  the  actual  amount  of  the  rate  and  the  comparative 
differences  between  Sylacauga  and  adjacent  stations,  I  beg 
leave  to  say  that  even  with  those  rates  the  Columbus  and 
Western  railroad  has  never  yet  paid  the  interest  upon  its 
bonds,  and  is  practically  supported  by  the  Georgia  Central 
railroad.  Its  local  rates  have  been  approved  by  the  State 
Commission  of  Alabama  on  the  ground  f)i  its  poverty  and 
low  earnings.  Anticipating,  however,  an  early  improvement 
by  the  approaching  completion  of  the  line  to  Birmingham,  a 
new  set  of  rates  has  been  in  process  of  preparation  and  was 
forwarded  to  the  Alabama  Commission  for  approval  on  Janu- 
ary 28.  These  new  rates  make  a  very  material  reduction, 
and  will  be  put  in  effect  as  soon  thereafter  as  it  is  possible  to 
print  them  and  distribute  them.  They  will  very  largely  mod- 
ify the  differences  which  prevail  under  Tariff  E-198.  I  beg 
leave  to  hand  you  herewith  a  copy  of  these-  rates,  with  com- 
parison on  the  same  sheets  with  the  rates  now  in  force.  I 
will  be  under  many  obligations  to  have  the  judgment  of  the 
Commission  upon  them,  or  the  suggestion  of  any  other  basis 
upon  which  they  could  be  made  than  the  one  adopted. 
"  Yery  respectfully, 

"  E.  P.  Alexander, 

"  President." 

MEMORANDUM   BY   THE   COMMISSION. 

In  view  of  the  decisions  heretofore  made  by  the  Commis- 
sion upon  the  subject  of  the  interpretation  of  the  fourth  sec- 
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tion  of  the  Act  to  Regulate  Commerce,  it  is  not  apparent  how 
the  facts  and  considerations  which  are  stated  in  the  forego- 
ing letter  can  be  regarded  as  sufficient  to  warrant  the  devia- 
tions from  the  rule  of  said  section  which  are  found  in  the 
tariffs  from  Savannah  to  points  on  the  Columbus  and  West- 
ern railroad,  as  now  on  file  or  as  proposed. 

The  concluding  request  for  "  the  suggestion  of  any  other 
basis  upon  which  they  could  be  made  "  is  also  noted.  The 
Commission  has  not  as  yet  considered  it  necessary  or  expe- 
dient to  make  such  suggestions  ;  it  has  uniformly  held  that 
the  carriers  themselves  should  devise  the  methods  by  which 
their  tariffs  should  be  framed  in  conformity  to  the  law. 
Other  carriers  have  found  it  possible  to  enter  upon  a  recon- 
struction of  their  modes  of  rate  making,  involving  a  substan- 
tial abandonment  of  many  of  the  discriminations  which  seem 
to  the  public  to  be  unjust,  the  existence  of  which  was,  in 
part  at  least,  the  occasion  of  the  passage  of  the  Act  to  Reg- 
ulate Commerce ;  this  has  in  some  instances  been  accom- 
plished by  the  grouping  of  stations  for  the  making  of  through 
rates. 

The  views  of  the  Commission,  so  far  as  it  has  yet  found 
occasion  to  formulate  them,  are  expressed  in  the  opinions 
heretofore  rendered,  particularly  those  in  the  matter  of  Hie 
Louisville  and  Nashville  Railroad  Company,  and  in  the  case 
of  Harwell  and  others  v.  Columbus  and  Western  Railroad 
Company.     (1  I.  C.  C.  R.  31 ;  lb.  236.) 

Note. — A  new  tariff  was  immediately  filed  with  the  Commission,  mak- 
ing interstate  rates  to  and  from  the  road  above-named,  which  do  not  charge 
a  higher  rate  for  a  shorter  distance  than  for  a  longer,  over  the  same  line. 
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THE  LA  CKOSSE  MANUFACTUKEKS'  AND  JOBBERS' 
UNION  v.  THE  CHICAGO,  MILWAUKEE  AND 
1ST.  PAUL  RAILWAY  COMPANY,  THE  CHICAGO 
AND  NORTHWESTERN  RAILWAY  COMPANY,  AND 
THE  CHICAGO,  BURLINGTON  AND  NORTHERN 
RAILROAD  COMPANY. 

Decided  March  10,  1888. 

The  fact  that  the  rates  of  a  railroad  company  are  not  established  on  a  mile- 
age basis  does  not  necessarily  make  out  their  illegality  or  injustice. 

A  prayer  in  a  petition  against  a  railroad  company,  that  the  company  be  re- 
quired to  make  its  rates  from  one  terminus  to  the  town  from  which  the 
petition  proceeds  and  to  other  towns  in  the  same  section,  and  also  from 
such  terminus  to  the  petitioning  town  and  from  thence  to  such  other 
towns,  on  a  uniform  and  equal  mileage  basis,  cannot  be  granted,  the 
Commission  having  no  power  to  require  the  adoption  of  such  a  ba.^is. 

&  complaint  will  not  be  filed  of  which  no  reasonable  ground  for  investigation 
appears. 

BY   THE   COMMISSION. 

In  the  petition  offered  for  filing  in  this  ease  complaint  is 
made  of  the  rates  charged  by  the  defendant  companies  for 
the  transportation  of  merchandise  from  Chicago,  111.,  to  La 
Crosse,  Wis.,  from  Chicago  to  towns  in  the  vicinity  of  La 
Crosse,  and  other  towns  further  to  the  west  and  northwest 
whose  merchants  and  dealers  have  been  accustomed  to  make 
their  purchases  in  La  Crosse,  and  from  La  Crosse  to  such 
other  towns  respectively.  The  complaint,  briefly  stated,  is 
that  the  defendant  companies  make  the  same  charge  for  the 
transportation  of  merchandise  from  Chicago  to  La  Crosse 
that  they  do  for  the  transportation  of  like  merchandise  from 
Chicago  to  other  towns  which  are  at  a  greater  distance,  and 
that  they  charge  relatively  much  more  from  La  Crosse  to  the 
towns  which  would  naturally  do  business  with  it  than  they 
do  from  Chicago  to  the  same  towns.  The  results  are  alleged 
to  be  injurious  to  La  Crosse,  and  especially  to  its  jobbing 
trade,  since  it  enables  the  towns  which  would  naturally  pur- 
chase their  stocks  and  supplies  at  La  Crosse  to  procure  them 
from  Chicago  direct  at  much  less  cost  for  transportation  than 
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must  be  paid  when  the  same  goods  are  sent  first  to  the  job- 
ber in  La  Crosse  and  from  thence  to  the  dealer  in  such  other 
towns,  which  would  be  the  course  of  business  if  transporta- 
tion rates  were  favorable. 

The  prayer  of  the  petition  is  that  the  Commission  "  will 
make  such  order  as  will  restrain  the  several  respondent  com- 
panies from  such  practice,  and  will  compel  them  to  carry 
freight  from  Chicago  to  La  Crosse  at  the  same  rate  per  ton 
per  mile  as  they  do  or  may  hereafter  charge  for  carrying  the 
same  class  of  freight  from  Chicago  to  points  beyond  La 
Crosse  ;  and  also  that  the  said  railroad  companies  be  order- 
ed  to  charge  the  same  rate  per  ton  per  mile  on  each  class  of 
merchandise  carried  from  La  Crosse  as  they  do  or  may  here- 
after charge  on  the  same  classes  from  Chicago  to  points  be- 
yond La  Crosse,  with  the  addition  of  such  charges  for  termi- 
nal expenses  and  re-handling  as  the  Commission  may  find 
just  and  reasonable ;  and  petitioner  has  reason  to  believe 
that  an  average4  addition  of  not  more  than  five  cents  per  hun- 
dred pounds  for  the  first  and  second  classes  of  freight,  and 
two  and  one-half  cents  per  hundred  pounds  for  the  third, 
fourth  and  fifth  classes,  would  be  more  than  sufficient  to  cov- 
er such  terminal  charges  and"  the  cost  of  re-handling  at  La 
Crosse." 

Before  filing  the  petition  and  calling  upon  defendants  for 
an  answer,  it  may  be  desirable  to  consider  whether  the  Com- 
mission has  the  power  to  give  to  the  petitioner  and  those  it 
represents  the  relief  which  is  sought.  This  question  must 
I j * >  determined  in  the  light  of  the  prayer  winch  is  above  re- 
cited. The  prayer  defines  what  is  desired,  and  what  it  is 
supposed  will  remedy  the  mischief  of  which  petitioner  com- 
plains; and  if  any  different  or  other  relief  would  be  possible 
on  the  facts,  a  discussion  thereof  would  be  irrelevant  now. 
have  only  to  consider  in  this  case  whether  it  is  possible 
proper  for  as  to  grant  the  particular  relief  prayed. 

Referring  to  the  petition   it  will  be  observed  that  what  is 

prayed  for  is  the  establishment  of  the  mileage  basis  for  rates 

for  the  transportation  of  merchandise  in  the  territory  Dorth- 

of  Chicago  in  which   the  jobbers  of   La  Crosse  find  the 

mark  el    for  their  goods.     La  Crosse  desires  the  same  dis- 
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tance  rates  for  the  transportation  of  goods  from  Chicago 
which  are  given  to  any  other  town  in  that  section  of  the 
country,  and  the  same  distance  rates  on  consignments  to 
other  towns  which  are  made   on  consignments  from  Chicago. 

The  rates  to  La  Crosse  from  Chicago  are  not  complained 
of  as  being  in  themselves  excessive,  but  the  defendant  com- 
panies, it  appears,  in  making  rates  into  that  territory,  group 
the  towns  of  a  considerable  district  and  charge  the  same 
rates  to  all  within  the  district.  This  is  a  practice  which  pre- 
vails very  largely  in  the  making  of  rates,  and  results  in  giv- 
ing to  some  towns  rates  which  are  relatively  lower  than  are 
charged  to  others.  It  is  probably  a  convenient  practice  to 
the  railroad  companies  or  it  would  not  be  so  often  adopted ; 
and  it  may  sometimes  tend  to  equalize  railroad  advantages 
as  between  towns  without  w7ronging  any  one.  The  s}*stem 
itself  is,  therefore,  not  necessarily  illegal ;  it  only  becomes  il- 
legal when  it  can  be  shown  that  illegal  results  flow  from  it. 

What  the  Commission  is  required  to  determine,  then,  is 
whether  one  town  is  entitled  to  demand  equal  mileage  rates 
with  other  towns,  and  especially  whether  the  merchants  and 
traders  of  La  Crosse  in  their  jobbing  trade  of  goods,  of  which 
the  chief  centre  of  supply  is  Chicago,  are  entitled  to  the  same 
rates,  first  from  Chicago  to  La  Crosse  and  then  from  La 
Crosse  to  the  ultimate  point  of  sale,  which  are  given  when 
the  merchandise  is  sent  from  Chicago  direct  to  the  same  ulti- 
mate market.  And  the  question  is  not  whether  the  carriers 
might  voluntarily  give  the  same  rates,  but  whether  they  are 
required  by  law  to  give  them. 

The  question  is  not  new  to  the  commission  ;  it  has  been 
raised  several  times,  and  has  once  been  formally  passed  up- 
on. In  considering  such  a  question  it  is  proper  to  observe 
that  the  ruling  asked  for  cannot  be  made  for  any  one  town  or 
place  except  upon  principles  which  will  be  generally  applica- 
ble. No  city  or  locality  can  be  recognized  as  having  in  law 
natural  or  other  claims  to  special  rules  which  cannot  be 
claimed  by  others.  Natural  and  other  special  advantages 
and  disadvantages  must  no  doubt  be  had  in  mind  and  consid- 
ered by  those  who  make  rates,  and  must  some  times  to  some 
extent  govern  in  making  them ;  but  the  spirit  and  purpose  of 
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the  act  from  which  the  Commission  derives  its  powers  require 
equal  and  impartial  rules,  and  do  not  recognize  any  authority 
in  the  Commission  to  give  any  locality  special  advantages. 
If,  therefore,  La  Crosse  can  demand  the  mileage  basis  for 
the  making  of  rates  to  and  from  that  city,  so  can  Red  Wing, 
Albert  Lea,  and  all  the  smaller  towns  in  the  territory  whose 
people  are  accustomed  to  trade  at  La  Crosse  ;  and  the  final 
result  of  the  recognition  of  the  right  must  be  the  establish- 
ment of  the  mileage  basis,  not  merely  for  the  country  in 
which  the  merchants  and  traders  of  La  Crosse  find  their  mar- 
kets, but  for  the  whole  country. 

It  is  a  matter  of  general  history  that  when  the  Act  to  Reg- 
ulate Commerce  was  pending  in  Congress  the  mileage  basis 
was  suggested  but  was  not  adopted.  The  reasons  against  it 
were,  no  doubt,  thought  to  be  conclusive.  Many  circum- 
stances fairly  entitle  and  sometimes  compel  the  carrier  to 
make  rates  on  one  line  proportionately  less  than  are  made 
on  another.  The  volume  of  business,  the  strength  of  com- 
peting forces,  the  direction  of  traffic,  the  convenience  of  ex- 
changes, the  relations  of  carriers  to  each  other,  and  a  multi- 
tude of  other  circumstances  have,  or  may  have,  an  important 
bearing.  All  of  these  the  carriers,  in  making  their  rates, 
ought  to  have  in  mind  and  consider  with  care,  with  a  view  to 
the  establishment  of  such  charges  as  shall  be  relatively  equal 
and  just,  or  as  nearly  so  as  may  be  found  practicable  ;  but 
the  mere  fact  that  in  the  making  of  rates  the  mileage  basis 
has  been  disregarded  cannot  be  deemed  proof  of  unlawful 
action  when  it  is  considered  that  the  law  making  authority, 
for  reasons  which  must  be  deemed  conclusive,  has  refrained 
from  adopting  that  basis. 

It  is  possible  that  if  the  tariffs  of  the  defendants  had  been 
framed  by  the  Commission,  points  so  far  apart  as  La  Crosse 
and  Mankato  would  not  have  been  grouped  under  identical 
rates,  and  thai  in  someother  particulars  the  rates  might  have 
been  different.  But  on  tins  petition  we  deal  only  with  the 
which  we  conceive  it  to  present.  That  question  was 
fully  and  deliberately  considered  in  the  case  of  Crews  v.  '/'//<>. 
Richmond  and  Danville  Railroad  t/ompany,  1  Cnt.Com.  Com. 
!o;  in   which  case  like  privileges  were  demanded  on 
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behalf  of  the  merchants  and  traders  of  Danville  to  those  here 
claimed  for  the  people  of  La  Crosse,  and  the  Commission  was 
unanimously  of  opinion  that  it  had  no  power  to  require  what 
was  sought.  There  were,  as  between  that  ease  and  this,  some 
differences  in  the  facts  and  the  prayers  for  relief,  but  the 
principle  there  involved  Avas  the  same  that  must  here  be  in- 
voked. The  question  having,  therefore,  been  deliberately 
considered  and  passed  upon,  it  would  be  idle  to  send  out  this 
complaint  as  the  beginning  of  a  new  litigation,  the  result  of 
which  must  necessarily  be  the  same  as  in  a  ease  already  de- 
cided. The  petitioner  will  therefore  be  noticed  accord- 
ingly. 


IN  THE  MATTEE  OF  UNDEKBILLING. 

Investigation  conducted  by  the  Commission  at  New  York  City,  Buffalo,  De- 
troit, Chicago,  Omaha,  Lincoln,  and  Washington,  in  ]\larch,  1888.  Opin- 
ion filed  April  11,  1888. 

Underbilling,  a  device  by  which  a  shipper  pays  for  the  transportation  of  a 
%  less  quantity  of  freight  than  is  actually  carried,  and  thereby  obtains  a  re- 
duced rate  upon  the  gross  shipment,  is  forbidden  by  the  Act  to  Kegulate 
Commerce. 

Unjust  discrimination  results  from  underbilling,  in  that  the  favored  shipper 
pays  a  less  sum  than  is  charged  others  for  the  same  service. 

Common  Carriers  are  bound  to  exact  equality  in  their  service  of  the  public. 

Organized  action  by  carriers  to  prevent  underbilling  commended;  their  duty 
to  put  an  end  to  the  practice  insisted  upon. 

Carriers  should  be  held,  and  in  turn  should  hold  every  agent,  responsible  for 
the  shipment  of  goods  at  exact  weights  and  correctly  classified. 

Commissions  paid  to  soliciting  agents  when  divided  with  shippers  effect  a 
breach  of  the  law. 

Shippers  should  be  required  to  extend  to  carriers  the  same  honesty  expected 
in  other  commercial  transactions. 

Preferences  obtained  by  underbilling  explained,  and  remedies  suggested. 

Legislation  recommended  imposing  a  moderate  penalty  upon  shippers  who 
wilfully  and  fraudulently  obtain  reduced  rates  of  transportation  for 
their  property. 

OPINION  AND  RECOMMENDATIONS  OF  THE  COMMISSION. 

Walker,  Commissioner : 

The  Act  to  regulate   commerce  forbids   "  unjust  discrimi- 
nation "  by  common  carriers  subject  to  its  provisions.     It  de- 
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fines  unjust  discrimination,  declaring  that  a  common  carrier 
is  guilt}7  thereof  whenever  it  "  directly  or  indirectly,  by  any 
special  rate,  rebate,  drawback  or  other  device,"  charges  one 
person  more  than  another  for  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances  and 
conditions.  The  act  forbids  the  giving  of  any  undue  or  un- 
reasonable preference  or  advantage  to  one  person  over 
another  by  any  common  carrier  subject  to  its  provisions,  and 
the  subjecting  of  "  any  particular  person,  company,  firm,  cor- 
poration, or  locality,  or  any  particular  description  of  traffic, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatever."  It  also  makes  it  unlawful  for  any 
such  common  carrier  to  charge  or  receive  a  greater  or  less 
compensation  than  the  rate  which  is  specilied  in  its  published 
schedules  in  force  at  the  time. 

The  enumeration  in  section  2  of  special  rates,  rebates, 
drawbacks  and  other  devices,  shows  the  methods  of  favorit- 
ism which  were  presented  most  distinctly  to  Congress  in 
framing  the  law  in  question.  The  investigations  which  pre- 
ceded the  passage  of  the  act  had  disclosed  the  fact  that  pref- 
erences were  very  frequent,  in  fact  were  almost  universal, 
and  that  "  the  effect  of  the  prevailing  policy  of  railroad  man- 
agement is,  by  an  elaborate  system  of  secret  special  rates,  re- 
bates, drawbacks  and  concessions,  to  foster  monopoly,  to  en- 
rich favored  shippers,  and  to  prevent  free  competition  in 
many  lines  of  trade  in  which  the  item  of  transportation  is  an 
important  factor."  (Cullom  Beport,  181.)  The  act  was  pre- 
pared accordingly  with  those  evils  more  directly  in  view. 

In  reviewing  the  operation  of  the  law  for  the  first  eight 
months  in  which  it  was  in  force  the  Commission  felt  justified 
in  saving  in  its  annual  report  that  the  law  had  operated 
directly  to  increase  railroad  earnings  by  putting  an  end  to 
rebates,  drawbacks  and  special   rates  upon  freight  business 

a  result  which  was  also  found  to  be  eminently  satisfactory 
to  the  genera]  public;  and  the  investigations  of  the  Commis- 
sion have  not  as  yet  disclosed  the  existence  of  unjust  dis- 
crimination resulting  from  the  use  of  those  particular  meth- 
ods of  preference  in  interstate  traffic.  On  the  contrary,  a 
number  of  insianci      have    been   found  where   special 
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rates,  rebates  and  drawbacks  have  been  discontinued,  and 
where  preferences  and  advantages  which  were  formerly  there- 
by given  have  been  terminated. 

It  perhaps  was  not  to  be  expected,  however,  that  the  giv- 
ing and  obtaining  of  special  favors  in  transportation  would 
be  abandoned  immediately  upon  the  enactment  of  the  law, 
either  by  shippers  who  had  been  accustomed  to  enjoy  them 
in  business  strife,  or  by  carriers  who  had  been  wont  to  em- 
ploy them  for  the  purpose  of  obtaining  traffic  in  the  face  of 
competition.  The  education  of  the  public,  under  the  busi- 
ness practices  which  had  been  not  only  countenanced  but  en- 
couraged by  the  carriers  for  a  long  series  of  }rears  previous 
to  the  passage  of  the  law,  had  been  such  as  to  largely  oblit- 
erate the  idea  of  honor  as  entering  into  the  case  in  any  de- 
gree whatever,  and  to  suggest  that  the  new  law  was  not 
passed  to  be  obeyed,  but  to  be  evaded.  The  time  may  come 
when  it  will  be  thought  to  be  as  disgraceful  to  obtain  trans- 
portation dishonestly  as  to  acquire  property  dishonestly ;. 
and  when  citizens  who  control  the  agencies  of  public  car- 
riage will  consider  the  permission  of  unequal  advantages  in 
transportation  in  the  same  light  in  which  they  now  ought  to 
regard  a  fraud  upon  the  ballot-box.  It  is  not  obvious  in 
what  way  the  obtaining  of  free  transportation  or  reduced 
rates  of  transportation  by  trick  or  device  is  less  dishonor- 
able than  any  other  form  of  cheating ;  nor  is  it  apparent  how 
the  procuring  of  business  by  the  carriers,  through  practices 
whereby  one  shipper  is  given  a  pecuniary  advantage  over 
another  in  a  public  service,  differs  ethically  from  the  pay- 
ment of  a  bribe. 

Nevertheless,  neither  shippers  nor  carriers  have  been  ac- 
customed to  stop  and  consider  these  questions.  If  presented 
they  have  been  brushed  aside,  in  the  race  for  business  which 
absorbs  the  entire  community.  A  common  carrier  should  be 
as  sensitive  to  suspicion  of  unfairness  as  a  register  of  deeds, 
clerk  of  a  court,  or  any  other  public  servant.  The  purchase 
of  his  services  at  a  stated  price,  equal  to  all,  should  be  a  mat- 
ter of  course  with  every  shipper,  without  any  more  thought 
of  obtaining  personal  advantage  in  the  transaction  than  of 
counterfeiting  the  coin  that  pays  the  bill. 
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The  re-establishment  of  a  correct  public  sentiment  upon 
tliis  most  important  matter  must  be  effected  by  the  enact- 
ment and  enforcement  of  just  laws.  In  the  Act  to  regulate 
commerce  the  country  is  brought  face  to  face  with  certain 
principles  governing  transportation  by  common  carriers 
which  had  been  almost  totally  overlooked.  One  is  that  their 
service  is  a  public  service,  and  that  common  carriers  have  no 
right  to  conduct  their  business  as  private  enterprises  are 
sometimes  conducted,  giving  favors  for  the  hope  of  gain  and 
seeking  to  control  business  by  discounts  and  concessions. 
Such  methods,  possibly  legitimate  in  the  counting-room  of 
the  merchant  or  the  manufacturer,  must  be  rigidly  excluded 
from  the  office  of  the  common  carrier.  The  very  name 
"  common  "  carrier  implies  equality  ;  it  signifies  common  to 
all ;  the  servant  of  the  public.  The  adoption  of  the  vocation 
carries  with  it  the  assurance  imposed  by  one  of  the  element- 
ary principles  of  the  common  law,  that  every  customer  shall 
be  served  alike  ;  and  it  is  rewarded  with  privileges  and  secu- 
rities which  many  other  vocations  do  not  possess. 

On  the  other  hand  the  common  carrier  is  at  least  entitled 
to  the  same  fair  dealing  and  honesty  on  the  part  of  its  cus- 
tomers which  are  expected  between  man  and  man  in  the  or- 
dinary commercial  transactions  of  life,  and  should  not  be 
called  upon  for  the  exercise  of  an  extraordinary  degree  of 
suspicion  or  required  personally  to  revise  every  representa- 
tion made  by  shippers.  The  business  of  the  world  is  found- 
ed upon  mutual  trust  and  confidence.  When  once  the  true 
relations  of  the  common  carrier  to  the  public  are  generally 
recognized,  and  their  importance  appreciated,  the  same  hon- 
orable course  of  dealing  which  American  merchants  and 
manufacturers  ar(;  justly  expected  to  pursue  between  them- 
selves Mini,  with  strangers  will  be  applied  unhesitatingly  in 
respect  to  the  subject  of  transportation. 

The  prohibitions  of  the  Act  to  regulate  commerce  are  for- 
tunately Dot  Limited  i<>  the  methods  of  unjust  discrimination 
1,\  special  rate,  rebate  or  drawback,  but  contain  the  added 
words  "  or  other  device."  The  attention  of  bhe  Commission 
been  recently  attracted  in  various  ways  by  allegations 
thai  i  in.  device  known  as  ki  underinliing  "  is  being  largely  em- 
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ployed  by  shippers  and  carriers  as  a  method  by  which  a  less 
compensation  is  paid  by  one  person  than  by  another  for  "  a 
like  and  contemporaneous  service."  It  became  the  duty  of 
the  Commission  to  investigate  the  subject,  and  such  an  in- 
vestigation has  accordingly  been  had.  Time  was  not  avail- 
able for  such  a  full  examination  of  the  question  in  all  parts 
of  the  country  as  might  have  been  desired,  but  the  taking  of 
testimony  and  the  collection  of  facts  was  carried  sufficiently 
far  to  lay  open  the  subject  as  it  is  found  to  exist  in  certain 
important  localities,  from  which  generalizations  can  be  safely 
made.  A  statement  of  the  matters  thus  disclosed,  in  respect 
to  a  part  only  of  the  traffic  concerning  which  detailed  evi- 
dence is  in  the  hands  of  the  Commission,  is  given  below,  with 
some  explanation  of  the  difficulties  that  surround  the  situa- 
tion and  some  suggestions  for  the  correction  of  the  evils  that 
exist. 

There  is  no  doubt  whatever,  and  the  Commission  finds  the 
fact  to  be,  that  an  immense  amount  of  traffic  lias  been  car- 
ried by  the  railroads  of  the  country  during  the  last  six 
months,  and  to  some  extent  during  the  entire  period  since 
the  passage  of  the  Act  to  regulate  commerce,  the  tonnage  or 
weight  of  which  was  underbilled.  The  shipper  in  such  cases 
pays  freight  upon  a  less  quantity  than  is  actually  carried,  the 
result  of  which  is  that  upon  the  gross  amount  he  pays  a  re- 
duced rate  ;  in  other  words,  a  less  sum  than  is  charged  to 
other  shippers  for  a  like  service. 

This  has  not  been  confined  to  any  particular  road  or  group 
of  roads,  but  has  been  very  generally  prevalent  in  various 
parts  of  the  United  States,  and  even  upon  lines  which  at  the 
same  time  were  protesting  most  emphatically  their  absolute 
conformity  to  the  requirements  of  the  law.  The  practice  is 
unequivocally  condemned  by  every  railroad  official  and  traffic 
manager  whom  the  Commission  has  approached  upon  the 
subject;  and  they  have  been  very  many,  including  officers 
of  most  of  the  leading  lines  in  the  Central  and  Western 
States ;  but  at  the  same  time  the  fact  cannot  be  denied  that 
the  same  lines  have  admitted  traffic  upon  which  the  billing 
was  short,  and  that  usually  they  have  known,  or  easily  might 
have  known,  that  such  was  the  case. 
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It  should,  however,  he  added  that  measures  have  been 
voluntarily  adopted  by  many  of  the  carriers,  designed  to  pre- 
vent future  under  billing ;  inspection  of  freight  has  been 
greatly  extended;  methods  of  receiving  freight  in  some  cases 
have  been  changed,  and  although  the  practice  is  by  no  means 
at  an  end,  considerable  progress  has  already  been  made  in 
the  direction  of  putting  it  down. 

A  difficulty  in  dealing  with  this  device  under  the  existing 
provisions  of  law  is  found  in  the  fact  that  in  each  particular 
rase  the  carriers  assert  that  they  did  not  know  of  its  exist- 
ence ;  that  they  were  imposed  upon  by  the  shipper  or  were 
unwittingly  led  into  error  by  the  fraud  or  ignorance  of  an 
agent;  so  that  while  these  irregular  shipments  may  have 
been  overlooked  or  winked  at,  and  «jin  many  cases  perhaps 
suggested,  by  the  responsible  officers  of  the  companies,  yet 
proof  of  this,  to  the  satisfaction  of  a  jury  in  any  given  case, 
might  be  difficult  to  make.  Nevertheless  in  every  case  a  de- 
gree of  negligence  is  apparent  which  is  not  easily  explain- 
able. Various  excuses  also  are  offered  ;  the  appliances  and 
assistants  necessary  for  ascertaining  weights  and  quantities 
are  deficent  in  many  places  ;  the  exaction  of  just  tonnage  by 
one  road  might  send  business  to  a  less  scrupulous  competi- 
tor; the  traffic  is  received  from  connections  where  means  or 
disposition  to  be  exact  may  not  exist.  The  general  fact  is 
apparent  that  railroad  managers  are  reluctant  to  move  indi- 
vidually in  putting  an  end  to  discriminations  of  this  kind  ; 
that  voluntary  action  in  the  direction  of  precision  cannot  be 
expected  from  the  carriers  unless  it  is  joint  action  on  the 
part  of  all  the  carriers  concerned  in  the  competition  for  the 
traffic  involved  ;  that  however  much  the  managers  of  the 
roads  maj  protest  their  desire  to  deal  equally  and  justly  by 
their  patrons  and  however  obvious  may  be  the  fact  that  such 
equality  of  conduct  would  involve  no  loss  to  themselves,  but 
;i  probable  material  gain,  jet  fear  of  losing  a  little  business 
to  a  rival  line  lias  induced  niucli  neglect  of  the  paramount 
considerations  of  propriety,  justice  and  law;  so  that  traffic1 
managers  bave  shut  their  eyes  to  the  wrong  involved  until 
Buck  fciine  as  concerted  action  might  bo  had. 
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The   existence  of  wrong  tends,  however,  to  the  adoption 
eventually  of  some  form  of  remedial  action.     The  regulation 
of  matters  of  this  character  in  respect  to  competitive  busi- 
ness has  been   taken  up  by  associations  of  roads,  in  which 
joint    action  is  available    and  where  a  committee    can  be  au- 
thorized to  represent  the  whole.     For  example,  in  the  Trunk 
Line  Association  the  development  of  the  facts  concerning  the 
great   increase  of  underbilling  during  the  last  winter  led  to 
recent  authoritative  action  for  the  more  efficient  organization 
of  a  bureau  of  inspection.     This   system  has  been  in  vogue 
for  some  years,  to  a  gradually  increasing  extent.     A  corps  of 
inspectors  is  employed  whose  duty  it  is  to  examine  freight 
passing  certain  specified  points,  to  weigh  the  car-load  lots, 
and  to  investigate  the  correctness  of  the  classification    under 
which  the  merchandisers  billed.     In  this  way  a  revision  is 
Lad  of  the  billing  of  the  various  roads  which  compose  the  as- 
sociation, and  a  check  is  held  over  underbilling  by  agents  as 
well  as  misrepresentations  bjT  shippers.     So  long  as  these  in- 
spectors are  honest  and  efficient  their  work  is  useful,  not  only 
to  the  carriers  but  to  the  public.      In  case  short  weights  are 
found  the  correction  of  the  bills  of   lading  is  insisted  upon, 
and  the  freight  money  required  for  the  transportation  of  the 
true  weight  must  be  made  up  by  the  consignor  or  consignee 
before  the  merchandise  is  delivered.     In  case  the  classiffica- 
tions   are  found  wrong  a  like   correction   is   made.     The    in- 
structions given  to   the   inspectors  require  them  to  correct  in 
favor  of  shippers  as  well   as   against  them,  in  case  errors  of 
that  kind  are  found.     The  workings  of  this  system  have  been 
examined  by  the   Commission   and  suggestions  made  have 
been   cheerfully  adopted.     Its   extension  is  likely  to  be  of 
much  use  in  putting  an  end  to  the  vicious  practice  of   under- 
billing,  although  the  Commission  is  unwilling  to  accept  it  to 
any  extent  as  a  substitute  for  the  requirement  that  every  car- 
rier should  itself  be  held,  and  in  turn  should  itself  hold  every 
station   agent,  responsible   for  the  correctness  of  the  weight 
and  classification  of  the  freight  received,  so  far  as  the  same 
can  be  practically  ascertained. 

Inspectors  are  now  at  work  at  Toronto,  Suspension  Bridge, 
Buffalo,    Salamanca,    Pittsburgh,    Parkersburg,    and    other 
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places  on  the  same  general  meridian  across  the  route  of  the 
trunk  lines,  so-called,  who  will  soon  be  able  to  report  upon 
every  shipment,  east-bound  or  west-bound,  through  the 
points  referred  to.  A  similar  service  has  also  been  estab- 
lished at  various  points  in  the  Western  States  and  in  the 
territory  of  the  Southern  Railway  and  Steamship  Associa- 
tion. 

The  extent  to  which  underbilling  has  been  resorted  to  for 
the  purpose  of  evading  the  requirements  of  the  Act  to  regu- 
late commerce  will  be  partially  seen  from  the  facts  now  to  be 
stated. 

Sixty-one  cars  from  the  Michigan  Central  Railroad  were 
weighed  at  Black  Rock  February  1  to  18,  1888  ;  of  these  the 
billing  of  57  cars  was  short,  in  all,  273,350  pounds,  and  4 
cars  were  overbilled,  in  all,  4,100  founds.  Of  the  cars  un- 
derbilled  the  errors  upon  20  exceeded  5,000  pounds  each, 
and  on  4  exceeded  20,000  pounds  each  ;  while  on  18  the  er- 
rors were  less  than  1,000  pounds  each,  in  which  case  they 
are  disregarded  by  the  inspectors ;  a  margin  being  necessary 
for  variations  of  scales,  differences  in  weight  of  cars  when 
dry,  when  saturated  with  moisture,  when  loaded  with  snow, 
or  when  not  thoroughly  cleaned,  as  well  as  for  other  reason- 
able corrections  and  possible  minor  errors. 

One  hundred  and  thirty-five  cars 'from  the  same  road  were 
weighed  at  Suspension  Bridge  January  23  to  February  15, 
1888.  Of  these  the  billing  of  129  cars  was  short,  in  all,  536,- 
545  pounds,  and  of  6  cars  was  over,  in  all,  7,290  pounds;  tho 
shortage  on  42  cars  exceeded  5,000  pounds  per  car,  and  on 
11  cars  exceeded  10,000  pounds  per  car. 

Forty  cars  from  the  New  York  Central  and  Hudson  River 
Railroad,  west-bound,  were  weighed  at  Suspension  Bridge 
February  6  to  13,  1888,  and  were  found  short,  in  all,  109,280 
pounds,  or  8  per  cent,  of  the  total  weight  as  way-billed.  For 
example,  a  car-load  of  iron  billed  at  32,000  pounds  from  Al- 
to Detroit  was  found  to  weigh  42,400  pounds ;  a  car- 
load of  salt  from  Rochester  to  Chicago,  billed  at  24,000 
pounds,  was  found  to  weigh  32,350  pounds.  Other  under- 
hilling  was  in  car-loada  of  potatoes,  cider,  apples,  glass,  etc. 
[t  should  be  noted  that  upon  the  Buffalo  inspection  line  the 
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east-bound  movement  has  been  considered  most  important, 
and  comparatively  little  has  yet  been  done  in  respect  to  the 
west-bound  freight. 

Of  the  east-bound  cars  above  mentioned  a  few  examples  of 
the  most  migrant  underbilling  are  given,  by  way  of  illustra- 
tion, as  follows  • 

-r-  t~  o~„+„.,+«  Billed       Actual  . 

From_  To-  Contents.  weigM      weJght 

Toledo Oswego Corn 26,000  36,100 

"      "      "    26,000  35,850 

«      "      "    25,000  34,400  * 

"       "      "    26,000  37.700 

»«      "      "  27,000  41,800 

East  Saginaw New  York Oats 24,780  28,500 

Joliet " "    24,000  27,300 

Indianapolis Philadelphia Lumber 35,000  43,060 

Bridgeport "       30,000  43,600 

New  Albany Troy "        24,000  31,700 

Chicago W.River Junction... Screenings 24,000  37,000  % 

Hammond Lonsdale Tallow 27,000  29,550 

Elizabethport Fertilizers 30,000  36,150 

Danville New  York Oats 30.000  40,800 

Comber Skaneateles Staves 24,000  30,600 

In  examining  the  schedules  in  detail  a  large  number  of 
grain  shipments  from  Toledo  were  observed,  of  which  only 
a  few  are  given  above.  In  all  some  fifty  car-loads  of  grain 
were  shipped  from  Toledo  to  various  points,  of  which  the 
average  underbilling  was  over  12,000  pounds  per  car,  consid- 
erably more  than  25  per  cent,  of  the  actual  weight  being- 
thrown  off.  At  first  it  seemed  incredible  that  such  a  series 
of  transactions  could  have  occurred  without  the  connivance 
of  the  responsible  officers  of  the  railroad  company.  Investi- 
gation showed  that  it  is  not  impossible  that  the  carrier  was 
wholly  innocent,  as  it  stoutly  claims  to  be.  The  shipments, 
or  many  of  them,  were  made  by  Messrs.  Southworth,  Pad- 
dock &  Company,  of  Toledo,  from  an  elevator  known  as  the 
Narrow-Gauge  Elevator,  situated  at  the  junction  of  the  To- 
ledo, St.  Louis  and  Kansas  City  Railroad  with  the  Canada 
Southern.  The  business  of  this  firm  was  solicited  by  the 
agent  of  the  Michigan  Central  (operating  the  Canada  South- 
ern). The  margin  under  which  grain  could  be  profitably 
handled  by  the  Toledo  operators  was  very  close.     Shipments 
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were  presently  begun  in  which  the  cars  were  loaded  from  the 
elevator,  and  closed ;  the  weights  furnished  by  the  shipper 
were  accepted  by  the  carrier  as  correct  for  billing  purposes. 
The  elevator  in  question  was  not  a  "  public  "  or  "  regular  " 
elevator,  in  the  strict  sense,  signifying  responsible  supervis- 
ion and  exactitude  officially  ascertained,  but  it  has  long  been 
customary  for  carriers  to  accept  its  weight,  which  had  been 
previously  believed  to  be  accurate.  When  the  underbilling 
was  discovered  by  the  inspectors  at  Buffalo  a  demand  was 
made  upon  the  shippers,  who  paid  the  amount  required  as 
freight  upon  the  total  weights  reported.  The  agent  of  the 
railroad  company  asservates  that  he  made  no  suggestion 
that  the  grain  might  be  underbilled,  and  had  no  suspicion 
that  such  was  the  case.  The  shippers,  however,  seem  in 
some  way  to  have  obtained  an  impression  that  the  weights 
given  by  them  would  be  accepted  without  correction. 

The  above  facts  have  been  stated  as  an  example  of  the  way 
in  which  such  business  can  bo  done  on  a  large  scale  with  a 
possibility  of  ignorance  on  the  part  of  the  carrier.  It  should 
be  further  stated  that  after  the  disclosure  of  the  facts  was 
made,  the  Michigan  Central  commenced  at  once  to  weigh  all 
car-load  lots  originating  at  Toledo  upon  its  own  track  scales ; 
and  also  that  indications  point  strongly  to  the  fact  that  the 
parties  above  named  were  not  the  only  Toledo  shippers  who 
have  habitually  underbilled  grain,  nor  was  the  above-named 
line  the  only  carrier  which  accepted  such  underbilling. 

It  is  apparent  that  the  party  which  directly  reaps  the  ben- 
efit of  a  fraud  like  that  above  described  is  the  shipper.  The 
grain  is  sold  at  a  certain  price  "laid  down."  The  purchaser 
pays  for  the  total  grain  shipped,  as  per  invoice,  deducting 
the  freight  actually  paid,  as  per  way-bill.  The  carrier  is  noi 
benefited  by  the  transaction,  except  perhaps  indirectly  in  re- 
ceiving :i  consignment  <>!'  freight  which  might  have  sought 
some  other  route  or  which  the-  party  in  question  might  have 
been  unable  to  profitably  handle  at,  all  at  the  tariff  rates  ap- 
plied t<»  honest  billinj 


West-bound  freight  from  eastern  cities  is  received  by  the 
carriers  under  circumstances  which  afford  opportunity  for 
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fraud  in  a  manner  to  some  extent  apparently  unavoidable., 
At  New  York  city  the  various  trunk  lines  have  receiving  sta- 
tions upon  the  wharves  in  the  lower  part  of  the  city  and  in 
the  city  itself.  Merchandise  is  delivered  at  these  stations  in 
an  almost  constant  stream  throughout  the  day.  The  space 
available  is  necessarily  somewhat  contracted  and  the  accu- 
mulation of  freight  must  be  prevented.  The  employees  of 
the  carriers  receive  the  contents  of  each  dray  delivered  to 
them  in  packages  securely  boxed  and  hooped,  and  at  onco 
truck  the  boxes  and  bales  to  the  weighing  apparatus,  fromf 
which  it  is  immediately  distributed,  according  to  destination, 
among  the  cars  in  waiting  on  the  tracks  or  floats.  No  com- 
plaint has  appeared  in  respect  to  the  weights  of  this  class  of 
merchandise,  but  the  classification  is  made  according  to  the 
contents  as  marked  upon  the  packages  or  the  information 
furnished  by  the  shipper  or  the  drayman.  In  the  rush  of 
business  thorough  examination  of  the  packages  to  ascertain 
contents  is  almost  impossible ;  nevertheless,  a  misstatement 
thereof  may  cause  a  reduced  classification  of  the  goods,  by 
which  the  shipper  or  consignee  will  be  materially  benefited 
and  the  carrier  defrauded  to  the  same  extent,  while  other 
dealers  who  represent  contents  truthfully  are  correspondingly 
prejudiced  by  the  unjust  discrimination.  A  person  who  sells 
an  article  to  another  person  representing  it  to  be  what  it  is 
not  is  liable  to  punishment  for  the  fraud  ;  a  willful  misrepre- 
sentation to  a  carrier  for  the  purposes  of  reduced  freight 
charges  is  not  different  in  principle. 

The  method  of  receiving  miscellaneous  freight  as  above 
described  is  substantially  followed  at  other  large  cities  and 
distributing  points.  The  cars  so  loaded  follow  the  various 
lines  of  road  to  their  several  destinations.  It  is  impossible 
for  the  carriers  to  inspect  their  contents  en  route,  without 
stopping  them,  unloading  them  entirely,  and  opening  each 
package,  a  single  carload  often  containing  goods  from  a  large 
number  of  shippers. 

Shipments  in  car-load  lots  originating  in  the  east  are  oc- 
casionally received  from  a  shipper  at  a  public  station,  but 
more  frequently  are  loaded  by  the  shippers  themselves  upon 
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side  tracks  placed  for  tlieir  convenience  at  the  various  fac- 
tories, mills,  iron  works,  refineries  and  other  manufacturing 
establishments  found  not  only  in  the  large  cities  in  the  east 
but  throughout  the  Eastern  States,  and  the  Central,  Western 
and  Southern  States  as  well.  In  respect  to  such  shipments 
the  character  of  the  goods  offered  is  generally  known,  al- 
though there  are  opportunities  for  fraud  in  representing  the 
contents  of  car-loads.  The  weights  also  may  be  verified  by 
the  carriers,  who  have  track  scales  at  different  points  for  the 
purpose.  It  has  been  quite  generally  customary,  however, 
for  shippers  of  car-load  lots  to  furnish  the  billing  agents 
with  a  slip  containing  the  description  and  weight  of  the  con- 
tents of  each  car,  from  which  the  way-bills  are  made  out 
without  question,  the  cars  going  through  to  destination  with- 
out being  opened  for  inspection  and  without  any  verification 
of  the  weights.  It  is  obvious  that  this  course  of  business  af- 
fords great  opportunity  for  obtaining  preference  and  advan- 
tage, although  the  same  standard  of  commercial  honesty  that 
is  observed  in  other  transactions  would  not  permit  any  mis- 
representation to  a  carrier.  Unfortunately  this  standard  is 
not  considered  as  applicable  to  the  conditions  of  traffic.  There 
is  no  law  which  forbids  deception  and  fraud  practiced  upon 
common  carriers  by  shippers  in  interstate  commerce,  and 
while  at  way  stations  and  elsewhere  the  goods  of  the  man 
who  ships  in  small  lots  are  carefully  scrutinized  and  exactly 
;hed,  heavy  shippers  who  ship  in  car-load  quantities  and 
who  have  the  most  to  gain  by  underbilling  are  permitted  to 
turn  in  their  weights  and  pay  their  freight  accordingly. 

Manv  of  them  no  doubt  justify  themselves  in  making  esti- 
mates for  railroad  purposes  which  are  much  below  the  actual 
tonnage,  upon  the  theory  that  others  are  allowed  to  do  so  or 
could  do  so  without  detection,  and  that  business  competition 
cannot  be  mot  without  the  pursuit  of  like  practices;  and 
others  again  who  decline  to  become  parties  to  such  transac- 
tions themselves  are  willing  to  overlook  them  on  the  part  of 
associates  or  subordinates,  or  are  compelled  to  withdraw 
from  the  competition  altogether.  Certain  practical  illustra- 
tions tnken  from  the  evidence  will  bo  found  below. 

Dhere  is  no  doubt  but  that  the  carriers  might  themselves 
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in  great  measure  put  an  end  to  this  evil  of  underbilling  of 
weights  in  car-load  shipments,  and  that  they  ought  to  be 
held  largely  responsible  for  its  existence.  Until  quite  recently 
it  has  been  a  general  custom  to  estimate  car-load  weights, 
upon  many  kinds  of  freight  at  a  fixed  amount  without  refer- 
ence to  the  actual  contents  of  the  car.  Unwillingness  is  felt 
to  incur  the  opposition  of  important  customers  by  adopting 
new  methods  which  involve  more  rigid  supervision.  A  com- 
plaint of  unjust  suspicion  is  at  once  raised,  attended  by  a 
suggestion  that  the  business  will  be  taken  elsewhere,  which 
is  usually  sufficient  to  prevent  any  change  ;  and  although  the 
braffic  manager  may  know  to  a  reasonable  certainty  that  his 
line  is  being  defrauded,  nevertheless  he  omits  to  make  the 
actual  tests  which  would  definitely  disclose  the  fact,  in  order 
to  be  able  to  say  within  a  certain  margin  of  truth  that  he  is 
ignorant  of  it.  The  larger  the  transactions  the  greater  the 
temptation  to  the  shipper,  and  the  greater  the  fear  of  loss  of 
traffic  on  the  part  of  the  carrier  ;  so  that  in  this  case  also  ac- 
tion by  individual  carriers  is  unwillingly  and  inefficiently  at- 
tempted, if  at  all  ;  joint  action  is  at  times  resorted  to  when 
the  underbilling  becomes  too  flagrant  to  be  overlooked. 

In  cases  where  the  circumstances  of  the  shipment  are  such 
that  the  contents  of  the  car  are  not  seen  by  the  railroad  em- 
ployees, and  the  weights  are  given  by  the  shipper,  the  car- 
rier  should  always  be  furnished  with  the  actual  invoice  of  the 
shipment,  and  should  have  an  opportunity  to  inspect  the 
original  books  of  the  shipper  for  the  purpose  of  verification  ; 
but  even  this  should  not  be  regarded  as  a  substitute  for  the 
actual  knowledge  by  the  carrier's  agent  of  the  contents  and 
weight  of  every  car.  Each  carrier  should  hold  each  billing 
agent  responsible  for  the  accuracy  of  his  way-bills.  If  facili- 
ties and  assistants  are  not  at  hand  they  should  be  provided. 
Carriers  should  have  sufficient  moral  courage  to  attack  this 
subject  thoroughly  and  individually,  without  waiting  for  the 
action  of  competing  lines.  If  this  work  can  be  done  at  tiie 
wayside  and  in  the  case  of  small  shippers  it  can  be  done  in 
cities  and  upon  shipments  of  magnitude.  It  seems  to  be 
simply  a  question  of  expense,  and  the  observation  of  the 
Commission  in  respect  to  the  billing  of  large  shipments  from 
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important  points  shows  clearly  that  the  expense  of  thorough 
inspection  at  each  initial  station  before  accepting  the  freight 
for  transportation  would  be  made  up  many  fold  in  added 
revenue  to  the  carriers. 

It  would  not  be  an  unreasonable  rule  of  evidence  which 
would  hold  the  carrier  responsible  for  ignorance  in  almost 
every  case  of  underbilling  by  weight.  If  the  carrier  does 
not  know  the  actual  weight,  the  cases  are  rare  in  which  it 
may  not  be  easily  ascertained  ;  and  failure  to  know  what  is 
easily  ascertainable  is  often  in  law  the  equivalent  of  actual 
knowledge. 

Another  cause  of  underbilling  is  found  in  the  active  com- 
petition for  traffic,  under  the   stress  of  which  a -vast  number 
of  soliciting  agents  are  employed,  whose  offices  are  found 
not   only  on  the   corners   of  the   most   expensive  streets  of 
every  city,  but  in   the  rural  communities  as  well ;  and  who 
represent,  both   in   their  fixed   establishments   and   in   their 
movement  up  and  down   the  land,  not  onl}T  the  carriers  di- 
rectly,   but    also    various   so-called   "  lines  " — red,   white,  or 
blue,  as  the  case  may  be;  whose   only  interest  is   to   obtain 
traffic;  who  have  little  responsibility  of  their  own  or  to  their 
ultimate  employers;  and  whose  object  in  life  is  necessarily 
to  make  a  record  of  success  in  securing  business  which  shall 
ant  the   continuance  of  their  employment  and  of  their 
All  this  gilded  advertisement  and  persistent  solicita- 
tion  in   the   end  is   paid   for  by  the   public.     The   business 
3  and  the,  public  service  of  transportation  must  be  done, 
bher  or  not  any  agent  intervenes  to  help  along  the  coin 
tract.     Whatever  arrangements  ami  considerations  arc  de- 
vised for  the  purpose  of  securing  a,  shipment  to  a  given  line 
are  necessarily  at  the  expense  ami  to  the  prejudice  of  some 
shipper,     In  maintaining  these  methods  of  operation 
carriers  afford  opportunity  for  the  creation  of  favored  in- 
dividuals, localities  and  description  of  traffic  in  contraven- 
of  the  letter  and   the  spirit  of  the  law.     Without  the 
id  supervision   the  system  cannot,  fail  to  be  danger- 

. 
n  soliciting  agents  are  compensated  by  the 
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payment 'of  commissions,  the  clanger  is  largely  increased. 
The  division  of  a  commission  between  the  soliciting  agent  of 
a  railroad  or  of  a  line  and  his  customed,  obviously  operates 
to  give  the  shipper  a  lower  rate  of  freight  than  the  published 
schedule  ;  and  as  the  matter  is  within  the  control  of  the 
a.o-ent's  employer  the  carrier  which  permits  it  is  responsible 
for  the  violation  of  law  involved. 

And,  on  the  other  hand,  the  local  agents  employed  by  the 
carriers  to  receive  and  forward  merchandise  from  stations 
are  naturally,  in  many  cases,  men  who  are  not  upon  the 
highest  plane  of  honorable  conduct.  It  appears  that  temp- 
tations of  such  agents  by  shippers  are  not  unknown  nor  ah 
ways  unsuccessful.  A  trifling  gratuity  to  a  station  agent  may 
easily  be  so  expended  as  to  save  many  times  the  amount  to 
his  customer.  The  possibilities  for  fraud  which  may  be  con- 
trived between  unscrupulous  shippers  and  weak  or  unreliable 
employees  are  enormous. 

One  of  the  chief  difficulties  encountered  in  dealing  with  a 
subject  like  that  of  underfilling  springs  from   the   fact  that 
the  carrier  must  necessarily  entrust  its  business  to  a  great 
number  of  agents,  and  that,  being  itself  a  corporation,  there 
often  is  not  on  the  part  of  these  agents  the  personal  fidelity 
and  loyalty  which   are  likely  to  exist  between  employer  and 
employee  when  the   employer  is  a  natural  person.     In  very 
many  cases  it  is  not   unlikely  that,  as  between  a  carrier  and 
one  of  its  patrons,  the  inclination  of  the  agent  would  be  to 
prefer  the  interest  of  the  latter  and  to  sacrifice  the  interest 
of  his  employer  to  it.     If  his  disloyal  conduct  affected  injur- 
iously third  parties,  as  it  commonly  would,  under  the  law  as 
it  now  stands  there  would  be  no  remedy  except  the  criminal 
remedy,  and  none  at  all  unless  criminal  intent  on  the  part  of 
the  agent  could  be  established  ;  but  the  wrong  in  such  a  case 
is  more  likely  to  be  accomplished  through   the  failure  of  the 
agent  to  exercise  due  vigilance  than  through  any  overt  act  of 
dishonest v  on  his  part  ;  and  when  it  is  borne  in  mind  that  at 
times  a  general  feeling  of  discontent  may  prevail  among  the 
employees  of  a   carrier  it  is  not  difficult  to  understand  that 
there  may  be   serious  and  numerous  wrongs,  amounting  in 
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result  to  violations  of  law,  of  which  the  managing  officers 
may  be  wholly  ignorant,  and  which  are  accomplished  not 
through  dishonest  connivance,  but  only  because  employees 
do  not  exercise  the  care  which  is  necessary  to  prevent  tiiein. 

The  effect  upon  the  legitimate  business  of  other  shippers 
which  is  produced  by  opportunities  for  underbilling  taken 
advantage  of  by  competitors  can  be  briefly  illustrated  by- 
facts  disclosed  in  the  course  of  the  investigation  at  Chicago. 
The  public  elevator  system  there  is  recognized  as  accurate, 
and  Weights  furnished  therefrom  are  universally  accepted 
without  challenge  ;  small  discrepancies  of  fifteen,  twenty  or 
thirty  bushels  to  the  car  were  the  utmost  irregularities  spoken 
of.  In  Chicago  and  its  suburbs  a  large  number  of  so-called 
private  elevators  are  also  found  from  which  the  returns  of 
weights  have  been  heretofore  accepted  in  like  manner  by  the 
carriers  as  bona  tide  and  correct. 

The  price  paid  for  grain  by  a  purchaser  is  frequently  of  it- 
self sufficient  evidence  of  the  existence  of  some  concession 
or  advantage  in  the  rates  of  freight.  A  dealer  who  observes 
his  competitor  purchasing  cereals  at  prices  which  he  cannot 
afford  to  pay,  in  view  of  the  market  at  the  point  of  delivery 
and  the  expense  of  transportation,  immediately  infers  that 
the  rates  are  being  manipulated,  and  the  inference  is 
strengthened  if  the  fact  is  observed  that  such  shipments 
usually  follow  some  particular  line.  An  effort  immediately 
follows  on  the  part  of  other  dealers  to  participate  in  like  ad- 
vantages, and  no  stone  is  left  unturned  to  accomplish  this  re- 
sult. 

Upon  the  breaking  down   <>f  a,  car  loaded  from  a,  private 

warehouse  and  shipped  on  tli<'  Grand  Trunk  line  it  was  dis- 

red  that  the  car  was  carrying  L5,000  pounds  of  grain  in 

3  of  the  weight  which   had  been  furnished  for  billing. 

A  genera]    system   of    weighing   cars  from   private  elevators 

was  enter<  <\  upon  by  that  company.     A  few  instances  of  the 

: 
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~  ,  Billing         Actmil 

Car  number.  weigh£         weight 

2767,  N.  D 30,000  38,200 

!  0.  .* 34,000  43,150 

2777,  G.  T 28,000  36,250 

9791,  N.  D 28,000  36,200 

9700^  C.  Ex 28,000  36,250 

9720,  C.  Ex .28,000  36,350 

10(551),  G.  T 30,000  36,050 

2140,  N.  D 2(5,000  33,200 

11743!  N.  D .34,000  40,250 

The  Chicago  and  Grand  Trunk  Railway  Company  has  re- 
cently organized  a  new  system  lor  the  transfer  of  grain  to  its 
ears  at  Chicago  and  vicinity,  embracing  an  accurate  weigh- 
ing of  the  grain,  for  which  the  board  of  trade  has  formally 
expressed  its  thanks  to  the  company  on  behalf  of  the  grain 
interests  of  that  city. 

The  cars  weighed  as  above  stated  were  consigned  to  Lynn, 
Charlestown,  South  Framingham,  Lawrence,  Lowell,  Methuen 
and  other  local  points  in  Massachusetts,  Rhode  Island,  New 
Hampshire  and  Connecticut.  Car-load  consignments  of 
grain  to  interior  points  in  the  Eastern  States  are  not  subject 
to  an}'  examination  or  correction  as  to  weight  at  the  point  of 
delivery.  Grain  shipments  to  New  York,  Boston  and  other 
seaports  are  usually  delivered  at  elevators,  where  the  con- 
tents of  the  cars  are  separately  weighed  ;  but  facilities  foi4 
weighing  are  not  found  and  could  not  reasonably  be  pro- 
vided at  the  smaller  cities  and  towns  where  a  vast  amount  of 
this  grain  naturally  goes.  The  shipments  as  originally  billed 
are  delivered  without  examination  or  correction.  The  grain 
is  usually  sold  at  a  named  price,  delivered,  and  drafts  are 
drawn  for  the  actual  amount,  deducting  the  freight  upon  the 
tonnage  as  way-billed.  In  this  way  the  shipper  gets  the 
benefit  of  the  underbilling,  which  may  amount  to  fifty  or 
sixty  dollars  per  car. 

Another  course  of  dealing  in  which  underbilling  has  been 
largely  resorted  to,  is  shown  in  the  following  illustration  : 
The  contents  of  car  No.  10704  (containing  middlings)  from 
the   Wisconsin   Division  of   the   Chicago   and  Northwestern 
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railroad  were  sold  on  the  floor  of  the  Chicago  Board  of 
Trade  in  February  last.  This  car  had  been  billed  as  con- 
taining 21,600  pounds,  freight  prepaid.  When  the  middlings 
were  transferred  for  shipment  east  to  a  Nickel  Plate  car  and 
re-weighed  it  was  found  that  the  car  contained  45,500 
pounds.  This  car  was  weighed  a  second  time  with  the  same 
result.  It  had  been  underfilled  23,900  pounds.  In  that 
transaction  the  miller  saved  7^  cents  per  cwt.  freight  on 
23,900  pounds  to  Chicago.  If  the  middlings  had  been  loaded 
into  a  "  line "  car  and  gone  through  without  transfer  he 
would  have  saved  $84  freight  on  the  car-load. 

The  evidence  shows  that  during  the  past  season  a  large 
amount  of  grain  has  been  loaded  at  interior  points  in  the 
Western  States  and  gone  through  various  junction  points  south 
and  west  of  Chicago,  without  transfer,  to  the  East.  The  ship- 
ments are  made  from  small  country  stations,  where  no  facili- 
ties for  weighing  the  grain  exist,  but  where  local  buyers  have 
store-houses  or  country  elevators,  and  their  weights  have 
been  accepted  by  the  carriers  in  reliance  upon  their  good 
faith.  It  is  a  custom  among  railroads  to  seal  cars  for  long- 
distance shipments,  keeping  a  record  at  junction  points  of 
the  condition  of  the  seals  ;  a  road  upon  which  a  seal  is  un- 
broken not  being  regarded  as  liable  on  damage  claims,  unless 
the  seal  remains  intact  throughout  the  trip,  in  which  case 
the  loss  is  apportioned.  In  many  cases  of  "underbilling  the 
initial  railroad  company  has  no  doubt  been  cognizant  of  the 
fact  that  the  weights  were  not  full;  soliciting  agents  of  the 
through  lines  have  very  likely  been  in  part  responsible; 
while  oiln  r  eases  no  doubt  exist  in  which  the  carrier  was  en- 
tirely innocent  of  all  complicity  in  the  transaction.  In  many 
instances,  however,  carelessness  at  least  on  the  part  of  the 
local  agent  must  have  existed  ;  and  negligence  on  the  part  of 
the  c  in  failing  to  weigh  at  the  first  track  scale  may 

id. 

The  result  of  all  this  has  been  exceedingly  disastrous  to 

to    do    a    like    business    in    a   legitimate 

,,!y  tin    Chicago  Board  of  Trade,  but  similar  or- 

iveral  other  cities,  have  asked  for  the  passage 

of  a]  Ich  should  make  the  fraudulent  shipper  criminally 

bis  conduct. 
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Other  methods  of  evasion  of  the  law  have  also  been  at- 
tempted. A  highly  reputable  merchant  testified  that  lie  had 
been  approached  with  a  suggestion  that  one  of  his  employees 
might  be  taken  upon  the  salary  list  of  a  carrier  if  his  firm 
would  give  its  business  to  the  road.  A  letter  was  produced 
written  by  a  shipper  to  another  carrier,  asking  to  be  placed 
in  some  such  position,  saying  :  "  I  will  give  to  you  the  mon- 
opoly of  all  business  controlled  by  me.  I  believe  you  have  a 
right  to  employ  any  one  to  work  for  you  on  such  terms  as 
you  see  fit.  I  would  not  want  to  be  known  as  your  agent 
publicly  ; "  and  suggesting  that  about  2|  cents  per  cwt.  would 
be  a  reasonable  compensation.  In  these  cases  no  bargain 
was  made  ;  but  indications  point  strongly  to  the  fact  that 
secret  inducements  of  that  character  have  been  resorted  to. 
Of  course,  every  such  transaction  is  a  violation  of  the  Act  to 
regulate  commerce.  The  pretense  of  an  employment  or 
agency  would  not  for  a  moment  protect  the  carrier.  There 
is  reason  for  the  belief  that  a  critical  inspection  of  pay-rolls, 
vouchers  and  sub-vouchers  by  the  responsible  officials  of 
many  roads  would  disclose  to  them  a  startling  recklessness 
on  the  part  of  their  subordinates. 

The  same  may  be  said  of  an  intimation  which  one  witness 
stated  had  been  made  to  him— that  while  no  rebates  could 
be  given  upon  shipments  after  April  5,  1887,  yet  if  he  would 
furnish  a  list  of  one  hundred  cars  shipped  prior  to  that  time 
they  could  be  taken  up  for  rebating  upon  new  freight  being 
received  of  like  amount.  Such  a  transaction,  if  carried  into 
effect,  would  have  resulted,  in  a  clear  violation  of  the  law. 
Other  devices  and  evasions  have  been  suggested  as  possible, 
and  perhaps  actual.  It  is  enough  at  present  to  say  that 
while  a  certain  class  of  men,  who  are  found  among  shippers 
as  well  as  among  the  representatives  of  the  carriers,  find  it 
extremely  difficult  to  deal  honorably  and  justly  with  the  sub- 
ject of  transportation,  yet  the  enactment  of  the  statutory  pro- 
hibition of  unjust  discrimination  has  resulted  in  very  great 
progress  in  the  direction  of  their  extermination ;  and  in 
every  case  of  such  illegal  favoritism,  any  party  having  know- 
ledge or  information  of  the  facts  is  permitted  to  submit  the 
matter  to  the  consideration  of  the  Interstate  Commerce  Com- 
mission or  of  the  Federal  courts. 
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Recurring  again  to  the  subject  of  underbilling,  it  is  found 
that  it  has  not  been  confined  to  shipments  of  grain.  Another 
industry  which  has  been  quite  disastrously  affected  is  the 
packing  business.  A  gentleman  whose  observation  con- 
vinced him  that  discrimination  existed  which  was  seriously 
prejudicial  to  tlie  pork  packers  of  Chicago,  for  the  purpose 
of  developing  the  facts,  purchased  a  car-load  of  lard  from  an 
Omaha  packing  company.  The  price  agreed  upon  was  seven 
dollars  ami  thirty-five  cents,  delivered  in  Chicago.  It  was 
shipped  on  February  13,  1888.  The  lard  weighed  40,074 
pounds.  Freight  was  collected  at  12  cents  per  hundred  on 
30,000  pounds  only.  The  invoice  to  the  purchaser  showed 
the  whole  transaction,  charging  him  with  40,074  pounds  of 
lard  at  the  agreed  price,  less  the  freight  on  30,000  pounds, 
and  t  tie  balance  was  drawn  for  at  sight. 

Further  investigation  disclosed  facts  as  follows  :  At  South 
Omaha,  Nebraska,  are  situated* several  very  extensive  pack  • 
ing  establishments.  Their  output  is  some  300  cars  per  day, 
distributed  among  the  Chicago,  Burlington  and  Quincy,  Chi- 
cago and  Northwestern,  Chicago,  Milwaukee  and  St.  Paul, 
Chicago,  Kock  Island  and  Pacific,  Wabash,  and  Missouri 
Pacific  railroads.  Their  shipments  consist  of  dressed  hogs 
and  dressed  beef,  packing-house  products  of  various  kinds, 
and  everything  that  is  produced  from  slaughtered  animals, 
including  fertilizers  made  from  the  offal.  It  has  been  the 
custoi  i  of  carriers  receiving  car-load  shipments  upon  side 
tracks  entering  all  of  said  establishments  to  accept  the 
weights  given  by  the  shippers  without  any  examination  on 
ion.  The  natural  result  of  that  custom  is  seen  in 
the  lard  shipment  mentioned  above.  The  same  methods 
have  been  general  upon  all  kinds  of  shipments  by  all  of  said 
cone  irns  upon  all  of  said  roads.  The  manufacturers  load, 
the  cars  and  give  to  the  agent  of  the  carrier  a  slip,  from 
which  tin-  way-hills  are  made  out.  The  carriers  individually, 
sasons  in  part  indicated  above,  bave  hesitated  to  tako 
any  men  •  revise  f  lie  weights. 

A  peculiar  difficulty  in    this   instance    is    found  in  the  fact 

thai    hr.  <■  quantities  of  ic<   accompany  the  shipments,  which 

e quired    for   the    preservation   of  the   property  and  for 
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which  no  freight  is  charged,  but  which  is  constantly  wasting 
and  is  at  times  replenished  in  transit,  so  that  the  car-load 
weight  of  loaded  refrigerator  cars  cannot  be  accurately  taken. 
It  further  appears  that  in  some  cases  cars  have  been  sent 
from  South  Omaha  directly  to  the*  Chicago  warehouses  of 
the  shippers,  where  they  were  unloaded  upon  private  side 
tracks  and  returned  billed  as  empty;  an  accidental  examina- 
tion disclosed  that  they  were  in  fact  loaded  with  hails,  lum- 
ber, salt  and  other  supplies  needed  at  the  packing-houses. 
In  the  case  of  lard  or  grease  one  method  of  shipment  is  in 
tank  cars,  which  are  estimated  and  billed  at  20,000  pounds 
each,  but  which,  in  fact,  contain  nearer  30,000  pounds,  or 
even  more.  '  There  is  no  probability  that  such  underbilling 
has  been  confined  to  the  packing  establishments  at  Omaha. 
In  such  cases  rival  houses  soon  discover  what  is  going  on 
and  insist  upon  like  opportunities.  Unless  they  are  per- 
mitted the  business  which  is  discriminated  against  cannot 
live. 

The  Western  Association  of  railroads  has  attempted  a  re- 
form ;  a  paper  was  prepared,  reading  as  follows : 

"  Kansas  City,  November  29,  1887. 
"  We  hereby  agree  to  allow  Mr.  Carman,  superintendent 
Western  Railway  Weighing  Association,  or  his  duly  author- 
ized representative,  to  inspect  our  books  to  verify  our 
weights  furnished  to  the  several  railroad  companies  on  our 
bills  of  lading." 

In  the  course  of  the  winter  signatures  were  obtained  rep- 
resenting all  the  packing-houses  at  Omaha,  Kansas  City,  St. 
Joseph,  Sioux  City,  Nebraska  City,  Des  Moines,  Ottumwa 
and  Lincoln.  The  arrangement  went  into  effect  on  March  1, 
1888,  and  the  experiment  is  now  being  tried.  Its  success  re- 
mains to  be  demonstrated.  The  association  is  sanguine  that 
it  will  result  in  uniformly  honest  billing.  The  Commission, 
however,  hesitates  to  accept  it  as  a  satisfactory  substitute  for 
the  performance  by  the  carriers  at  initial  points  of  their  duty 
under  the  law,  which  involves  the  requirement  by  them  that 
each  shipper  shall  pay  freight  upon  the  exact  amount  of  his 
shipment. 
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Underbilling  is  also  practiced  to  a  considerable  extent  in 
the  shipment  of  merchandise  in  small  lots.  The  following 
instances  are  taken  from  the  inspection  of  freight  delivered 
at  the  freight-houses  in  Chicago  and  St.  Louis  upon  a  single 
day,  February  29,  1888: 

Articles  as  named  by  con-  Articles  as  found  on  ex- 

signor.  Class.                 animation.  Class. 

Bbl.  pickles 4  Pickles  in  glass 1 

Tanners  bark 3  Sassafras  root. 1 

Box  nested  tin 2  Birdcages Dl 

Jute 4  Twine 1 

Vinegar 4  Acetic  acid Dl 

Dried  fruit 4  Groceries 1 

Candy .....; 3  Chewing  gum 1 

('rockery 4  Glass  bottles 2 

Earthenware 4  Glassware 1 

Burlaps 4  Cotton  bags 1 

Iron  bolts 4  Hardware 2 

Printing  paper 3  Printed  matter 1 

Window  glass 4  Looking  glass  plate 1 

Earth  paint 4  Drugs 1 

Many  other  examples  were  given  in  evidence,  some  of  them 
of  considi  >rtance  ;  as  where  upon  the  destruction  of 

a  car  loaded,  as  billed,  with  "  wooden  ware,"  a  claim  was 
presented  for  some  eighteen  hundred  dollars,  enumerating  a 
large  number  of  articles  of  merchandise,  including  brushes, 
drugs,  stationery  and  .even  a  parlor  organ.  Boxes  of  sta- 
tionery have  been  billed  as  hardware  upon  the  justification 
that  they  included  one  or  two  ink-erasers,  <fcc.  It  is  apparent 
from  a  collation  of  the  proofs  that  there  are  merchants  and 
shippers  who  habitually  misrepresent  the  contents  of  the 
cases  which  they  tender  for  transportation.  When  detected 
they  simply  pay  the  freight  upon  the  bill  ol  lading  as  cor- 
rected,  which  costs  them  nothing.  When  not  detected  they 
are  so  much  ahead,  and  their  honest  neighbors  suffer  ac- 
cordingly. An  erroneous  description  of  the  freight  is  em- 
ployed to  reduce  <Ih-  classification,  and  in  that  way  often  op- 
Luce  the  rate  of  freight  one-third  or  even  one- 
half.  This  practice  lias  assumed  such  proportions  that  al]  of 
the  "hoi  •  lit"  received  al  the  larger  western  cities  is 
bow  opened   and   examined.     Delay  and   annoyance   results, 
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but  the  increased  revenue  seems  to  justify  the  carriers  in 
taking  these  precautions.  In  very  many  instances,  especially 
on  the  part  of  large  shippers  and  in  the  case  of  persistent 
repetitions,  the  misrepresentation   is   apparently  willful  and 

deliberate  attempt  to  deceive  and  defraud  the  carrier. 
No  remedy  for  such  cases  is  found,  as  the  law  now  stands, 
be  vend   the   collection   of  the   amount  which  is  required  to 

•port  the  article  when  truly  named.  As  early  as  1845  a 
statute  was  passed  in  England  imposing  a  penalty  upon  a 
shipper  who  fails  to  product1  an  exact  account  of  his  ship- 
ment with  intent  to  avoid  the  payment  of  tolls.  This  statute 
imposed  a  penalty  not  exceeding  live  pounds  sterling  per 
ton  upon  the  freight  in  question  in  addition  to  the  regular 
toll.  The  existence  of  such  a  law  has  no  doubt  operated  ef- 
ficiently in  preventing  such  a  state  of  affairs  as  is  now  found 
to  exist  in  this  country. 

It  is  not  the  desire  or  the  purpose  of  the  Commission  to 
relax  in  the  least  degree  those  requirements  of  the  Act  to 
regulate  commerce  which  hold  carriers  to  a  rigid  responsi- 
bility for  putting  an  end  to  all  unjust  discriminations  and  all 
undue  or  unreasonable  preferences.  It  is  the  duty  of  the 
carriers  to  permit  nothing  whatever  which  can  be  construed 
as  subjecting  any  person  or  locality  "  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  respect  what- 
ever."' The  application  of  these  obligations  to  the  carriers 
in  various  respects  has  been  indicated  above.  It  is  clear 
that  they  have  hitherto  been  seriously  remiss ;  and  while 
keeping  within  the  letter  of  the  inhibitions  against  "  special 
rates,  rebates  and  drawbacks,"  tliey  have  permitted,  if  not 
encouraged,  the  adoption  and  employment  of  other  devices, 
especially  the  various  forms  of  underbilling,  which  have  in- 
directly produced  the  same  result.  A  halt  has  now  been 
called,  and  a  serious  effort  is  making  on  the  part  of  very 
many  of  the  roads  to  put  an  end  to  this  vicious  practice. 
The  result  will  be  closely  observed,  not  only  in  respect  to 
the  particular  cases  mentioned  above,  but  also  upon  many 
other  kinds  of  traffic  to  which  the  attention  of  the  Commis- 
sion has  been  called. 
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Section  10  of  the  Act  to  regulate  commerce  provides  that 
any  common  carrier  subject  to  the  provisions  of  the  Act,  or 
ain'  director,  officer,  agent,  &c,  thereof,  who  shall  wilfully  do 
or  cause  to  be  done,  or  shall  willingly  suffer  or  permit  to  be 
done,  anything  in  said  Act  prohibited,  etc.,  shall  be  deemed 
guilty  of  a  misdemeanor  and  punished  accordingly.  It  is 
proposed  to  amend  the  Act  hy  imposing  a  moderate  penalty 
upon  shippers  who,  by  false  billing,  false  classification,  false 
weighing,  or  false  report  of  weight,  or  by  other  devices, 
knowingly  and  wilfully  obtain  transportation  for  their  prop- 
erty at  less  than  the  regular  rates.  In  view  of  the  fact  that 
unscrupulous  persons  are  to  be  found  in  mercantile  pursuits 
as  well  as  in  the  employment  of  the  railroads,  that  unjust 
discriminations  obtained  by  means  of  these  devices  invari- 
ably operate  to  the  direct  pecuniary  advantage  of  some  ship- 
per or  consignee,  that  the  evidence  distinctly  shows  various 
instances  and  methods  by  which  shippers  have  been  able  de- 
liberately to  defraud  a  carrier  in  the4  matter  of  transporta- 
tion, without  fault  or  connivance  on  the  part  of  the  latter, 
and  of  the  various  other  facts  and  considerations  apparent  in 
the  foregoing  pages,  the  proposed  amendment  is  clearly 
necessary  to  make  the  Act  more1  thoroughly  efficient. 

No  manner  is  perceived  in  which  the  enforcement  of  such 
legislation  can  operate  to  the  prejudice  of  honest  shippers. 
Tnderbilling,  iti  its  devices  and  its  fruits,  must  necessarily 
be  participated  in  by  the  owner  of  the  goods;  it  cannot  be 
absolutely  put  down  by  imposing  penalties  upon  the  carriers 
alone.  The  complete  termination  of  this  practice  is  exceed- 
ingly to  be  desired,  and  there  can  be  no  doubt  that  this  end 
will  l)e  greatly  promoted  by  legislative  recognition  of  the 
fad  that  not  only  the  carrier  but  the  shipper  also,  who  both 
participate  in  the  methods  and  the  results  of  unjust  discrimi- 
nation, are  e:ich  responsible  to  the  public  for  tho  wrong 
which  every  such  transaction  involves. 
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IN  RE  FILING  OF  JOINT  TAKIFFS. 

Circular  No.  6. 

February  13, 1888.    ' 

Roads  located  wholly  in  one  State  or  Territory,  which  in- 
terchange freight  or  passenger  traffic  with  connections  to 
or  from  points  outside  of  such  State  or  Territory  on  through 
tickets  or  bills  of  lading,  should  file  tariffs  covering  such 
traffic  with  the  Commission. 

If  such  through  rates  are  made  by  the  addition  of  local 
rates  to  the  rates  of  connecting  roads,  such  local  tariffs 
should  be  filed  with  the  Commission,  together  with  a  state- 
ment that  through  interstate  rates  are  made  by  adding  such 
local  rates  to  the  rates  of  the  carrier  (naming  it)  with  which 
connection  is  made. 

If  joint  rates  are  made  on  any  basis  other  than  by  the  ad- 
dition of  the  local  rates  to  the  through  rates  of  connecting 
carriers,  tariffs  showing  such  rates  should  be  filed  with  the 
Commission  covering  all  interstate  business  transacted  there- 
under. 

For  the  Commission  ;  C.  C.  McCain, 

Auditor, 
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IN  RE  PUBLICATION   OF  EXPOET   TAKIFFS. 


At  a  Meeting  of  the  Interstate  Com- 
merce Commission  held  in  the  City  of 
Washington  on  the  8th  day  of  March, 

1888. 

Present :  All  the  Commissioners. 

The  subject  of  the  publication  of  Joint  Tariffs  being  under 
consideration,  the  following  preamble  and  order  were  unani- 
mously adopted,  and  directed  to  be  sent  to  all  common  car- 
riers subject  to  the  Act  to  regulate  commerce  : 

Whereas  section  6  of  the  Act  to  regulate  commerce  au- 
thorizes the  Commission  to  direct  when  Joint  Tariffs 
shall  be  made  public,  and  to  prescribe  the  measure  of 
publicity  to  be  given  to  the  same  : 

It  is  ordered  as  follows  : 

Every  tariff  of  rates  and  charges  which  a  common  carrier 
subject  to  the  provisions  of  the  Act  to  regulate  commerce, 
by  itself  or  jointly  with  one  or  more  other  carriers,  whether 
such  carriers  are  or  are  not  subject  to  such  act,  shall  estab- 
lish for  the  transportation  of  grain,  flour,  meal,  meats,  pro- 
visions, lard,  tallow,  canned  goods,  cotton,  tobacco,  live  stock 
or  other  articles  of  customary  export,  from  any  point  within 
the  United  States  to  a  Beaport  thereof,  or  to  any  point  in  or 
on  the  boundary  of  an  adjacent  country,  or  to  any  foreign 
port  or  place,  is  required  to  be  filed  with  the  Commission 

and  shall  be  made  public. 

Iii  ;ill  cases  where  a  tariff  is  established  for  such  merchan- 
dise billed  <»•  intended  for  export  by  sen,  and  ocean  rates  are 
not  specified,  either  because  of  their  fluctuation  or  for  any 
Other   reason,  so  that   only  the   charge  for  inland  transporta- 
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tion  is  definitely  fixed,  the  tariff  as  filed  and  made  public 
shall  show  the  rate  charged  by  the  inland  carrier  or  carriers 
to  the  point  of  export,  including  all  terminal  charges  or  ex- 
penses, and  shall  also  show  in  what  manner  the  through  rate 
to  the  point  of  ultimate  destination  is  to  be  determined, 
whether  by  the  addition  of  the  ocean  rate  from  time  to  time 
prevailing,  or  how  otherwise.  When  the  rate  is  a  gross  sum 
for  the  transportation  of  freight  from  a  point  within  the 
United  States  to  a  port  or  place  in  a  foreign  country,  the 
tariff  as  filed  and  made  public  shall  in  every  case  show  what 
part  of  the  whole  is  allowed  to  the  carrier  or  carriers  for  in- 
land transportation  to  the  point  of  export  by  sea,  including 
all  terminal  expenses  or  charges;  and  if  such  part  is  subject 
to  be  increased  or  diminished,  contingently  or  otherwise,  of 
if  in  any  other  case  the  charge  for  inland  transportation  is 
subjected  to  any  change  or  modification  in  case  the  property 
carried  is  exported,  the  fact,  and  the  manner  in  which  the  in- 
crease, diminution,  or  change  is  to  be  determined,  and  the 
extent  thereof,  shall  be  stated. 

Every  such  tariff  of  rates  and  charges  shall  be  published 
by  plainly  printing  the  same  in  large  type  of  at  least  the  size 
of  ordinary  pica,  and  copies  thereof  shall  be  kept  for  the  use 
of  the  public  in  such  places  and  in  such  form  that  they  can 
be  conveniently  inspected,  at  every  depot  or  station  of  any 
carrier  making  or  issuing  the  same  at  which  any  traffic  to 
which  it  relates  is  received  or  delivered. 

This  order  shall  become  operative  on  March  20,  1888. 

A  TRTTE  copy  :  Edw.  A.  Moseley, 

/Secretary, 
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THE  INTEKSTATE  COMMERCE  ACT. 

An  act  to  regulate  commerce. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
provisions  of  this  act  shall  apply  to  any  common  carrier  or 
carriers  engaged  in  the  transportation  of  passengers  or  prop- 
erty wholly  by  railroad,  or  partly  by  railroad  and  partly  by 
water  when  both  are  used,  under  a  common  control,  manage- 
ment, or  arrangement,  for  a  continuous  carriage  or  shipment 
from  one  State  or  Territory  of  the  United  States,  or  the  Dis- 
trict of  Columbia,  to  any  other  State  or  Territory  of  the 
"United  States,  or  the  District  of  Columbia,  or  from  any  place 
in  the  United  States  to  an  adjacent  foreign  country,  or 
from  any  place  in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United  States,  and  also 
to  the  transportation  in  like  manner  of  property  shipped 
from  any  place  in  the  United  States  to  a  foreign  country  and 
carried  from  such  place  to  a  port  of  trans-shipment,  or 
shipped  from  a  foreign  country  to  any  place  in  the  United 
States  and  carried  to  such  place  from  a  port  of  entry  either 
in  the  United  States  or  an  adjacent  foreign  country  :  Pro- 
vided) however,  That  the  provisions  of  this  act  shall  not  apply 
to  the  transportation  of  passengers  or  property,  or  to  the  re- 
ceiving, delivering,  storage,  or  handling  of  property,  wholly 
within  one  State,  and  not  shipped  to  or  from  a  foreign  conn- 
try  from  or  to  any  State  or  Territory  as  aforesaid. 

The  term  "railroad"  as  used  in  this  act  shall  include  all 
bridges  and  ferries  used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  by  any  corporation  op- 
erating a  railroad,  whether  owned  or  operated  under  a  con- 
tract, agreement,  or  Lease;  and  the  term  "transportation" 
shall  include  all  instrumentalities  of  shipment  or  carriage. 

All  charges  made  for  any  service  rendered  or  to  be  ren- 
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dered  in  the  transportation  of  passengers  or  property  as  afore- 
said, or  in  connection  therewith,  or  for  the  receiving,  deliv- 
ering, storage,  or  handling  of  such  property,  shall  be  reason- 
able and  just ;  and  every  unjust  and  unreasonable  charge  for 
such  service  is  prohibited  and  declared  to  be  unlawful. 

Sec  2.  That  if  any  common  carrier  subject  to  the  provis- 
ions of  this  act  shall,  directly  or  indirectly,  by  any  special 
rate,  rebate,  drawback,  or  other  device,  charge,  demand,  col- 
lect, or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered,  or  to  be  rendered,  in 
the  transportation  of  passengers  or  property,  subject  to  the 
provisions  of  this  act,  than  it  charges,  demands,  collects,  or 
receives  from  any  other  person  or  persons  for  doing  for  him 
or  them  a  like  and  contemporaneous  service  in  the  transpor- 
tation of  a  like  kind  of  traffic  under  substantially  similar  cir- 
cumstances and  conditions,  such  common  carrier  shall  bo 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful. 

» 

Sec  3.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any  un- 
due or  unreasonable  preference  or  advantage  to  any  particu- 
lar person,  company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  in  any  respect, whatsoever, 
or  to  subject  any  particular  person,  company,  firm,  corpora- 
tion or  locality,  or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this  act 
shall,  according  to  their  respective  powers,  afford  all  reason- 
able, proper,  and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  receiving,  forward- 
ing, and  delivering  of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting  therewith,  and  shall 
not  discriminate  in  their  rates  and  charges  between  such  con- 
necting lines ;  but  this  shall  not  be  construed  as  requiring 
any  such  common  carrier  to  give  the  use  of  its  tracks  or  ter- 
minal facilities  to  another  earlier  engaged  in  like  business. 
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Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers  or  of  like  kind  of  property,under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for 
a  longer  distance  over  the  same  line,  in  the  same  direction, 
the  shorter  being  included  within  the  longer  distance ;  but 
this  shall  not  be  construed  as  authorizing  any  common  car- 
rier within  the  terms  of  this  act  to  charge  and  receive  as 
great  compensation  for  a  shorter  as  for  a  longer  distance : 
Provided,  however.  That  upon  application  to  the  Commission 
appointed  under  the  provisions  of  this  act,  such  common  car- 
rier may,  in  special  cases,  after  investigation  by  the  Commisj 
sion,  be  authorized  to  charge  less  for  longer  than  for  shortei 
distances  for  the  transportation  of  passengers  or  property ; 
and  the  Commission  may  from  time  to  time  prescribe  the  ex' 
tent  to  which  such  designated  common  carrier  may  be  re 
lieved  from  the  operation  of  this  section  of  this  act. 

-  Sec.  5.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  enter  into  any  con- 
tract, agreement  or  combination  with  any  other  common  car- 
rier or  carriers  for  the  pooling  of  freights  of  different  and 
competing  railroads,  or  to  divide  between  them  the  aggregate 
or  net  proceeds  of  the  earnings  of  such  railroads,  or  any  por- 
tion thereof;  and  in  any  case  of  an  agreement  for  the  pooling 
of  freights  as  aforesaid,  each  day  of  its  continuance  shall 
be  deemed  a  separate  offense. 

SEC.  6.  That  every  common  carrier  subject  to  the  provis- 
ions of  this  act  shall  print  and  keep  for  public  inspection 
schedules  showing  the  rates  and  fares  and  charges  for  the 
transportation  of  passengers  and  property  which  any  such 
common  carrier  has  established  and  which  are  in  force  at 
the  time  upon  its  railroad,  as  defined  by  the  first  section  of 
this  act.  The  schedules  printed  as  aforesaid  by  any  such 
common  carrier  shall  plainly,  state  the  places  upon  its  rail- 
road, between  which  prop<  rty  and  passengers  will  be  carried, 
md  *hal]  contain  the  classification  of  freight  in  force  upon  such 
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railroad,  and  shall  also  state  separately  the  terminal  charges 
and  any  rules  or  regulations  which  in  any  wise  change,  affect, 
or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates 
and  fares  and  charges.  Such  schedules  shall  be  plainly 
printed  in  large  type,  of  at  least  the  size  of  ordinary  pica, 
and  copies  for  the  use  of  the  public  shall  be  kept  in  every 
depot  or  station  upon  any  such  railroad,  in  such  places  and 
in  such  form  that  they  can  be  conveniently  inspected. 

Any  common  carrier  subject  to  the  provisions  of  this  act 
receiving  freight  in  the  United  States  to  be  carried  through 
a  foreign  country  to  any  place  in  the  United  States  shall  also 
in  like  manner  print  and  keep  for  public  inspection,  at  every 
depot  where  such  freight  is  received  for  shipment,  schedules 
showing  the  through  rate  established  and  charged  by  such 
common  carrier  to  all  points  in  the  United  States  beyond  the 
foreign  country  to  which  it  accepts  freight  for  shipment; 
and  any  freight  shipped  from  the  United  States  through  a 
foreign  country  into  the  United  States,  the  through  rate  on 
which  shall  not  have  been  made  public  as  required  by  this 
act,  shall,  before  it  is  admitted  into  the  United  States  from 
said  foreign  country,  be  subject  to  customs  duties  as  if  said 
freight  were  of  foreign  production  ;  and  any  law  in  conflict 
with  this  section  is  hereby  repealed. 

No  advance  shall  be  made  in  the  rates,  fares,  and  charges 
which  have  been  established  and  published  as  aforesaid  by 
any  common  carrier  in  compliance  with  the  requirements  oi 
this  section,  except  after  ten  days'  public  notice,  which  shall 
plainly  state  the  changes  proposed  to  be  made  in  the  schedule 
then  in  force,  and  the  time  when  the  increased  rates,  fares,  or 
charges  will  go  into  effect ;  and  the  proposed  changes  shall 
be  shown  by  printing  new  schedules,  or  shall  be  plainly  in- 
dicated  upon  the  schedules  in  force  at  the  time  and  kept  for 
public  inspection.  Reductions  in  such  published  rates,  fares, 
or  charges  may  be  made  without  previous  public  notice  ;  but 
whenever  any  such  reduction  is  made,  notice  of  the  same 
shall  immediately  be  publicly  posted  and  the  changes  made 
shall  immediately  be  made  public  by  printing  new  schedules, 
or  shall  immediately  be  plainly  indicated  upon  the  schedules 
at  the  time  in  force  and  kept  for  public  inspection. 
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And  when  any  such  common  carrier  shall  have  established 
and  published  its  rates,  fares,  and  charges  in  compliance 
with  the  provisions  of  this  section,  it  shall  be  unlawful  for 
such  common  carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation 
for  the  transportation  of  passengers  or  property,  or  for  any 
services  in  connection  therewith,  than  is  specified  in  such 
published  schedule  of  rates,  fares,  and  charges  as  may  at  the 
time  be  in  force. 

Every  common  carrier  subject  to  the  provisions  of  this  act 
shall  file  with  the  Commission  hereinafter  provided  for  cop- 
ies of  its  schedules  of  rates,  fares,  and  charges  which  have 
been  established  and  published  in  compliance  with  the  re- 
quirements of  this  section,  and  shall  promptly  notify  said 
Commission  of  all  changes  made  in  the  same.  Every  such 
common  carrier  shall  also  file  with  said  Commission  copies 
of  all  contracts,  agreements,  or  arrangements  with  other  com- 
mon carriers  in  relation  to  any  traffic  affected  by  the  provis- 
ions of  this  act  to  which  it  may  be  a  party.  And  in  cases 
where  passengers  and  freight  pass  over  continuous  lines  or 
routes  operated  by  more  than  one  common  carrier,  and  the 
several  common  carriers  operating  such  lines  or  routes  es- 
tablish joint  tariffs  of  rates  or  fares  or  charges  for  such  con- 
tinuous lines  or  routes,  copies  of  such  joint  tariffs  shall  also, 
in  like  manner,  be  filed  with  said  Commission.  Such  joint 
rates,  fares,  and  charges  on  such  continuous  lines  so  filed  as 
aforesaid  shall  be  made  public  by  such  common  carriers 
when  directed  by  said  Commission,  in  so  far  as  may,  in  the 
judgment  of  the  Commission,  be  deemed  practicable;  and 
said  Commission  shall  from  time  to  time  prescribe  the  meas- 
ure of  publicity  which  shall  be  given  to  such  rates,  fares, 
and  charges,  or  to  such  part  of  them  as  it  may  deem  it  prac- 
ticable for  such  common  carriers  to  publish,  and  the  places 
in  which  they  shall  be  published  ;  but  no  common  carrier 
party  to  any  such  joint  tariff  shall  be  liable  for  the  failure  of 
any  other  common  carrier  party  thereto  .to  observe  and  ad* 
bere  to  the  rates,  fares,  or  charges  thus  made  and  published. 

If  any  such  common  carrier  shall  Deglect  or  refuse  to  file 
or  publish  its  schedules  or  tariffs  of  rates,  fares,  and  charges 
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as  provided  iu  this  section,  or  any  part  of  the  same  such 
common  carrier  shall,  in  addition  to  other  penalties  herein 
prescribed,  be  subject  to  a  writ  of  mandamus,  to  be  issued 
by  any  circuit  court  of  the  United  States  in  the  judicial  dis- 
trict wherein  the  principal  office  of  said  common  carrier  is 
situated  or  wherein  such  offense  may  be  committed,  and  if 
such  common  carrier  be  a  foreign  corporation,  in  the  judicial 
circuit  wherein  such  common  carrier  accepts  traffic  and  has 
an  agent  to  perform  such  service,  to  compel  compliance  with 
the  aforesaid  provisions  of  this  section  ;  and  such  writ  shall 
issue  in  the  name  of  the  people  of  the  United  States,  at  the 
relation  of  the  Commissioners  appointed  under  the  provis- 
ions of  this  act  ;  and  failure  to  comply  with  its  requirements 
shall  be  punishable  as  and  for  a  contempt ;  and  the  said 
Commissioners,  as  complainants,  may  also  apply,  in  any 
such  circuit  court  of  the  United  States,  for  a  writ  of  injunc- 
tion against  such  common,  carrier,  to  restrain  such  common 
carrier  from  receiving  or  transporting  property  among  the 
several  States  and  Territories  of  the  United  States,  or  be- 
tween the  United  States  and  adjacent  foreign  countries,  or 
between  ports  of  trans-shipment  and  of  entry  and  the  several 
States  and  Territories  of  the  United  States,  as  mentioned  in 
the  first  section  of  this  act,  until  such  common  carrier  shall 
have  complied  with  the  aforesaid  provisions  of  this  section 
of  this  act. 

Sec.  7.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  enter  into  any  combi- 
nation, contract,  or  agreement,  expressed  or  implied,  to  pre- 
vent, by  change  of  time  schedule,  carriage  in  different  cars, 
or  by  other  means  or  devices,  the  carriage  of  freights  from 
being  continuous  from  the  place  of  shipment  to  the  place  of 
destination  ;  and  no  break  of  bulk,  stoppage,  or  interruption 
made  by  such  common  carrier  shall  prevent  the  carriage  of 
freights  from  being  and  being  treated  as  one  continuous  car- 
riage from  the  place  of  shipment  to  the  place  of  destination, 
unless  such  break,  stoppage,  or  interruption  was  made  in 
good  faith  for  some  necessary  purpose,  and  without  any  in- 
tent to  avoid  or  unnecessarily  interrupt  such  continuous  car- 
riage or  to  evade  any  of  the  provisions  of  this  act. 
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Sec  8.  That  in  case  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  do,  cause  to  be  done,  or  permit  to 
be  done  any  act,  matter,  or  thing  in  this  act  prohibited  or 
declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter, 
or  thing  in  this  act  required  to  be  done,  such  common  car- 
rier shall  be  liable  to  the  person  or  persons  injured  thereby 
for  the  full  amount  of  damages  sustained  in  consequence  of 
any  such  violation  of  the  provisions  of  this  act,  together  with 
a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the 
court  in  every  case  of  recovery,  which  attorney's  fee  shall  be 
taxed  and  collected  as  part  of  the  costs  in  the  case. 

Sec.  9.  That  any  person  or  persons  claiming  to  be  dam- 
aged by  any  common  carrier  subject  to  the  provisions  of  this 
act  may  either  make  complaint  to  the  Commission  as  herein- 
after provided  for,  or  may  bring  suit  in  his  or  their  own  be- 
half for  the  recovery  of  the  damages  for  which  such  common 
carrier  may  be  liable  under  the  provisions  of  this  act,  in  any 
district  or  circuit  court  of  the  United  States  of  competent 
jurisdiction ;  but  such  person  or  persons  shall  not  have  the 
right  to  pursue  both  of  said  remedies,  and  must  in  each  case 
elect  which  one  of  the  two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt.  In  any  such  action  brought 
for  the  recovery  of  damages  the  court  before  which  the  same 
shall  be  pending  may  compel  any  director,  officer,  receiver, 
trustee,  or  agent  of  the  corporation  or  company  defendant  in 
such  suit  to  attend,  appear,  and  testify  in  such  case,  and 
may  compel  the  production  of  the  books  and  papers  of  such 
corporation  or  company  party  to  any  such  suit ;  the  claim 
that  any  such  testimony  or  evidence  may  tend  to  criminate 
tint  person  giving  such  evidence  shall  not  excuse  such  wit- 
ness from  testifying,  but  such  evidence  or  testimony  shall 
not  be  used  against  such  person  on  the  trial  of  any  criminal 

proceeding. 

Sec.  10.  That  any  common  carrier  subject  to  the  provisions 
of  this  act,  or,  whenever  such   common   carrier  is  a  corpora- 
tion, any  director  or  officer  thereof,  <>r  any  receiver,  trustee, 
agent,   or  :my  person   acting   lor  or   employed  by 
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such  corporation,  who,  alone  or  with  any  other  corporation, 
company,  person,  or  party,  shall  wilfully  do  or  cause  to  be 
done,  or  shall  willingly  suffer  or  permit  to  be  done,  any  act, 
matter,  or  thing  in  this  act  prohibited  or  declared  to  be  un- 
lawful, or  who  shall  aid  or  abet  therein,  or  shall  wilfully  omit 
or  fail  to  do  any  act,  matter,  or  thing  in  this  act  required  to 
be  done,  or  shall  cause  or  willingly  suffer  or  permit  any  act, 
matter,  or  thing  so  directed  or  required  by  this  act  to  be 
done  not  to  be  so  done,  or  shall  aid  or  abet  any  such  omis- 
sion or  failure,  or  shall  be  guilty  of  any  infraction  of  this  act, 
or  shall  aid  or  abet  therein,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof  in  any  district 
court  of  the  United  States  within  the  jurisdiction  of  which 
such  offense  was  committed,  be  subject  to  a  fine  of  not  to  ex- 
ceed five  thousand  dollars  for  each  offense. 

Sec.  11.  That  a  Commission  is  hereby  created  and  estab- 
lished to  be  known  as  the  Interstate  Commerce  Commission, 
which  shall  be  composed  of  five  Commissioners,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  The  Commissioners  first  appointed  un- 
der this  act  shall  continue  in  office  for  the  term  of  two,  three, 
four,  five,  and  six  years,  respectively ^from  the  first  day  of 
January,  Anno  Domini  eighteen  hunted  and  eighty-seven, 
the  term  of  each  to  be  designated  by  the  President ;  but  their 
successors  shall  be  appointed  for  terms  of  six  years,  except 
that  any  person  chosen  to  fill  a  vacancy  shall  be  appointed 
only  for  the  unexpired  time  of  the  Commissioner  whom  he 
shall  succeed.  Any  Commissioner  may  be  removed  by  the 
President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in 
office.  Not  more  than  three  of  the  Commissioners  shall  be 
appointed  from  the  same  political  party.  No  person  in  the 
employ  of  or  holding  any  official  relation  to  any  common  car- 
rier subject  to  the  provisions  of  this  act,  or  owning  stocks  or 
bonds  thereof,  or  who  is  in  any  manner  pecuniarily  interested 
therein,  shall  enter  upon  the  duties  of  or  hold  such  office. 
Said  Commissioners  shall  not  engage  in  any  other  business, 
vocation  or  employment.  No  vacancy  in  the  Commission 
shall  impair  the  right  of  the  remaining  Commissioners  to  ex- 
ercise all  the  powers  of  the  Commission. 
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Sec.  12.  That  the  Commission  hereby  created  shall  have 
authority  to  inquire  into  the  management  of  the  business  of 
all  common  carriers  subject  to  the  provisions  of  this  act,  and 
shall  keep  itself  informed  as  to  the  manner  and  method  in 
which  the  same  is  conducted,  and  shall  have  the  right  to  ob- 
tain from  such  common  carriers  full  and  complete  informa- 
tion necessary  to  enable  the  Commission  to  perform  the 
duties  and  carry  out  the  object  for  which  it  was  created  ;  and 
for  the  purposes  of  this  act  the  Commission  shajl  have  power 
to  require  the  attendance  and  testimony  of  witnesses  and  the 
production  of  all  books,  papers,  tariffs,  contracts,  agreements* 
and  documents  relating  to  any  matter  under  investigation, 
and  to  that  end,  ma}r  invoke  the  aid  of  any  court  of  the 
United  States  in  requiring  the  attendance  and  testimony  of 
witnesses  and  the  production  of  books,  papers,  and  docu- 
ments under  the  provisions  of  this  section. 

Af  d  any  of  the  circuit  courts  of  the  United  States  within 
the  jurisdiction  of  which  such  inquiry  is  carried  on  may,  in 
case  of  contumacy  or  refusal  to  obey  a  subpoena  issued  to 
any  common  carrier  subject  to  the  provisions  of  this  act,  or 
other  person,  issue  an  order  requiring  such  common  carrier 
or  other  person  to  appear  before  said  Commission  (and  pro- 
duce books  and  pap#rs  if  so  ordered)  and  give  evidence 
touching  the  matter  in  question  ;  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  such  court  as  a 
contempt  thereof.  The  claim  that  any  such  testimony  or 
evidence  may  tend  to  criminate  the  person  giving  such  evi- 
dence shall  not  excuse  such  witness  from  testifying  ;  but  such 
evidence  or  testimony  shall  not  be  used  against  such  person 
on  the  trial  of  any  criminal  proceeding. 

SBC.  13.  That  any  person,  firm,  corporation,  or  association, 
or  any  mercantile,  agricultural,  or  manufacturing  society,  or 
any  body  politic  or  municipal  organization  complaining  of 
anything  done  or  omitted  to  be  done  by  any  common  car- 
rier subject  to  the  provisions  of  this  act  in  contravention  of 
the  provisions  thereof,  may  apply  fco  said  Commission  by 
petition,  which  shall  briefly  state  the  facts;  whereupon  a 
statement  of  the  charges  thus  made  shall  be  forwarded  by 
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the  Commission  to  such  common  carrier,  who  shall  be  called 
upon  to  satisfy  the  complaint  or  to  answer  the  same  in  writ- 
ing within  a  reasonable  time,  to  be  specified  by  the  Commis- 
sion. If  such  common  carrier,  within  the  time  specified, 
shall  make  reparation  for  the  injury  alleged  to  have  been 
done,  said  carrier  shall  be  relieved  of  liability  to  the  com- 
plainant only  for  the  particular  violation  of  law  thus  com- 
plained of.  If  such  carrier  shall  not  satisfy  the  complaint 
within  the  time  specified,  or  there  slfall  appear  to  be  any 
reasonable  ground  for  investigating  said  complaint,  it  shall 
be  the  duty  of  the  Commission  to  investigate  the  matters 
complained  of  in  such  manner  and  by  such  means  as  it  shall 
deem  proper. 

Said  Commission  shall  in  like  manner  investigate  any  com- 
plaint forwarded  by  the  railroad  commissioner  or  railroad 
commission  of  any  State  or  Territory,  at  the  request  of  such 
commissioner  or  commission,  and  may  institute  any  inquiry 
on  its  own  motion  in  the  same  manner  and  to  the  same  effect 
as  though  complaint  had  been  made. 

No  complaint  shall  at  any  time  be  dismissed  because  of 
the  absence  of  direct  damage  to  the  complainant. 

Sec.  14.  That  whenever  an  investigation  shall  be  made  by 
said  Commission,  it  shall  be  its  duty  to  make  a  report  in 
writing  in  respect  thereto,  which  shall  include  the  findings  of 
f jict  upon  which  the  conclusions  of  the  Commission  are 
based,  together  with  its  recommendation  as  to  what  repara- 
tion, if  any,  should  be  made  by  the  common  carrier  to  any 
party  or  parties  who  may  be  found  to  have  been  injured ; 
and  such  findings  so  made  shall  thereafter,  in  all  judicial 
proceedings,  be  deemed  prima  fade  evidence  as  to  each  and 
every  fact  found. 

All  reports  of  investigations  made  by  the  Commission  shall 
be  entered  of  record,  and  a  copy  thereof  shall  be  furnished 
to  the  party  who  may  have  complained,  and  to  any  common 
carrier  that  may  have  been  complained  of. 

Sec.  15.  That  if  in  any  case  in  which  an  investigation  shall 
be  made  by  said  Commission  it  shall  be  made  to  appear  to 
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the  satisfaction  of  the  Commission,  either  by  the  testimony 
of  witnesses  or  other  evidence,  that  anything  has  been  clone 
or  omitted  to  be  done  in  violation  of  the  provisions  of  this 
act,  or  of  any  law  cognizable  by  said  Commission,  hj  any 
common  carrier,  or  that  any  injury  or  damage  has  been  sus- 
tained by  the  party  or  parties  complaining,  or  by  other  par- 
ties aggrieved  in  consequence  of  any  such  violation,  it  shall 
be  the  duty  of  the  Commission  to  forthwith  cause  a  copy  of 
its  report  in  respect  thereto  to  be  delivered  to  such  common 
carrier,  together  with  a  notice  to  said  common  carrier  to 
cease  and  desist  from  such  violation,  or  to  make  reparation 
for  the  injury  so  found  to  have  been  done,  or  both,  within  a 
reasonable  time  to  be  specified  by  the  Commission ;  and  if, 
within  the  time  specified,  it  shall  be  made  to  appear  to  the 
Commission  that  such  common  carrier  has  ceased  from  such 
violation  of  law,  and  has  made  reparation  for  the  injury 
found  to  have  been  done,  in  compliance  with  the  report  and 
notice  of  the  Commission,  or  to  the  satisfaction  of  the  party 
complaining,  a  statement  to  that  effect  shall  be  entered  of 
record  by  the  Commission,  and  the  said  common  carrier 
shall  thereupon  be  relieved  from  further  liability  or  penalty 
for  such  particular  violation  of  law. 

Sec.  16.  That  whenever  any  common  carrier,  as  defined  in 
and  subject  to  the  provisions  of  this  act,  shall  violate  or  re- 
fuse or  neglect  to  obey  any  lawful  order  or  requirement  of 
the  Commission  in  this  act  named,  it  shall  be  the  duty  of  the 
Commission,  and  lawful  for  any  company  or  person  interested 
in  such  order  or  requirement,  to  apply,  in  a  summary  way, 
by  petition,  to  the  circuit  court  of  the  United  States  sitting 
in  equity  in  the  judicial  district  in  which  the  common  carrier 
complained  <>f  lias  its  principal  office,  or  in  which  the  viola- 
tion or  disobedience  <>f  such  order  or  requirement  shall  hap- 
pen, alleging  such  violation  or  disobedience  as  the  case  may 
be;  and  the  said  court  shall  hare  power  to  hear  and  deter- 
mine the  matter,  on  such  short  notice  to  the  common  carrier 
complained  of  as  the  court  shall  deem  reasonable;  and  such 
notice  may  be  served  on  such  common  carrier,  Ids  or  ils 
officers,  agents, or  servants,  in  such  manner  as  the  court  shall 
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direct  ;  and  said  court  shall  proceed  to  hear  and  determine 
the  matter  speedily  as  a  court  of  equity,  and  without  the 
formal  pleadings  and  proceedings  applicable  to  ordinary 
suits  in  equity,  but  in  such  manner  as  to  do  justice  in  the 
premises  ;  and  to  this  end  such  court  shall  have  power,  if  it 
think  tit,  to  direct  and  prosecute,  in  such  mode  and  by  such 
persons  as  it  may  appoint,  all  such  inquiries  as  the  court 
may  think  needful  to  enable  it  to  form  a  just  judgment  in  the 
matter  of  such  petition ;  and  on  such  hearing  the  report  of 
said  Commission  shall  he  prima  facie  evidence  of  the  matters 
therein  stated  ;  and  if  it  be  made  to  appear  to  such  court,  on 
such  hearing  or  on  report  of  any  such  person  or  persons, 
that  the  lawful  order  or  requirement  of  said  Commission 
drawn  in  question  has  been  violated  or  disobeyed,  it  shall  be 
lawful  for  such  court  to  issue  a  writ  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  to  restrain  such 
common  carrier  from  further  continuing  such  violation  or 
disobedience  of  such  order  or  requirement  of  said  Commis- 
sion, and  enjoining  obedience  to  the  same  ;  and  in  case  of 
any  disobedience  of  any  such  writ  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  it  shall  be  lawful 
for  such  court  to  issue  writs  of  attachment,  or  any  other  pro- 
cess of  said  court  incident  or  applicable  to  writs  of  injunc- 
tion or  other  proper  process,  mandatory  or  otherwise,  against 
such  common  carrier,  and  if  a  corporation,  against  one  or 
more  of  the  directors,  officers,  or  agents  of  the  same,  or 
against  any  owner,  lessee,  trustee,  receiver,  or  other  person 
failing  to  obey  such  writ  of  injunction  or  other  proper  pro- 
cess, mandatory  or  otherwise  ;  and  said  court  may,  if  it  shall 
think  fit,  make  an  order  directing  such  common  carrier  or 
other  person  so  disobeying  such  writ  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  to  pay  such  sum  of 
money  not  exceeding  for  each  carrier  or  person  in  default 
the  sum  of  five  hundred  dollars  for  every  day  after  a  day  to 
be  named  in  the  order  that  such  carrier  or  other  person  shall 
fail  to  obey  such  injunction  or  other  proper  process,  manda- 
tory or  otherwise  ;  and  such  moneys  shall  be  payable  as  the 
court  shall  direct,  either  to  the  party  complaining,  or  into 
court  to  abide  the  ultimate  decision  of  the  court,  or  into  the 
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Treasury ;  and  payment  thereof  may,  without  prejudice  to 
any  other  mode  of  recovering  the  same,  be  enforced  by  at- 
tachment or  order  in  the  nature  of  a  writ  of  execution,  in  like 
manner  as  if  the  same  had  been  recovered  by  a  final  decree 
in  personam  in  such  court.  When  the  subject  in  dispute 
shall  be  of  the  value  of  two  thousand  dollars  or  more,  either 
party  to  such  proceeding  before  said  court  may  appeal  to  the 
Supreme  Court  of  the  United  States,  under  the  same  regula- 
tions now  provided  by  law  in  respect  of  security  for  such  ap- 
peal ;  but  such  appeal  shall  not  operate  to  stay  or  supersede 
the  order  of  the  court  or  the  execution  of  any  writ  or  process 
thereon ;  and  such  court  may,  in  every  such  matter,  order 
the  payment  of  such  costs  or  counsel  fees  as  shall  be  deemed 
reasonable.  Whenever  any  such  petition  shall  be  filed  or 
presented  by  the  Commission,  it  shall  be  the  duty  of  the  dis- 
trict attorney,  under  the  direction  of  the  Attorney-General  of 
the  United  States,  to  prosecute  the  same  ;  and  the  costs  and 
expenses  of  such  prosecution  shall  be  paid  out  of  the  appro- 
priation for  the  expenses  of  the  courts  of  the  United  States. 
For  the  purposes  of  this  act,  excepting  its  penal  provisions, 
the  circuit  courts  of  the  United  States  shall  be  deemed  to  be 
always  in  session. 

Sec.  17.  That  the  Commission  may  conduct  its  proceedings 
in  suclj  manner  as  will  best  conduce  to  the  proper  dispatch 
of  business  and  to  the  ends  of  justice.  A  majority  of  the 
Commission  shall  constitute  a  quorum  for  the  transaction  of 
business,  but  no  Commissioner  shall  participate  in  any  hear- 
ing or  proceeding  in  which  he  lias  any  pecuniary  interest. 
Said  Commission  may,  from  time  to  time,  make  or  amend 
such  general  rules  or  orders  as  may  be  requisite  for  the  or- 
der and  regulation  of  proceedings  before  it,  including  forms 
of  notices  and  the  service  thereof,  which  shall  conform,  as 
nearly  as  may  be,  to  those  in  use  in  the  courts  of  the  United 
States.  Any  party  may  appear  before  said  Commission  and 
be  heard,  in  person  or  by  attorney.  Every  vote  and  official 
.nt  of  the  Commission  shall  be  entered  of  record,  and  its  pro- 
c(  edings  shall  be  public  upon  the  request  of  either  party  in- 
ked.    Said  Commission  shall  have  an  official  seal,  which 
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shall  be  judicially  noticed.     Either  of  the  members  of  the 
Commission  may  administer  oaths  and  affirmations. 

Sec.  18.  That  each  Commissioner  shall  receive  an  annual 
salary  of  seven  thousand  five  hundred  dollars,  payable  in  the 
same  manner  as  the  salaries  of  judges  of  the  courts  of  the 
United  States.  The  Commission  shall  appoint  a  secretary, 
who  shall  receive  an  annual  salary  of  three  thousand  live 
hundred  dollars,  payable  in  like  manner.  The  Commission 
shall  have  authority  to  employ  and  fix  the  compensation  of 
such  other  employees  as  it  may  find  necessary  to  the  proper 
performance  of  its  duties,  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior. 

The  Commission  shall  be  furnished  by  the  Secretary  of  the 
Interior  with  suitable  offices  and  all  necessary  office  supplies. 
Witnesses  summoned  before  the  Commission  shall  be  paid 
the  same  fees  and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States. 

All  of  the  expenses  of  the  Commission,  including  all  ne- 
cessary expenses  for  transportation  incurred  hj  the  Commis- 
sioners, or  by  their  employees  under  their  orders,  in  making 
any  investigation  in  any  other  places  than  in  the  city  of 
Washington,  shall  be  allowed  and  paid,  on  the  presentation 
of  itemized  vouchers  therefor  approved  by  the  chairman  of 
the  Commission  and  the  Secretary  of  the  Interior. 

Sec- 19.  That  the  principal  office  of  the  Commission  shall 
be  in  the  city  of  Washington,  where  its  general  sessions  shall 
be  held  ;  but  whenever  the  convenience  of  the  public  or  of 
the  parties  may  be  promoted  or  delay  or  expense  prevented 
thereby,  the  Commission  may  hold  special  sessions  in  any 
part  of  the  United  States.  It  may,  by  one  or  more  of  the 
Commissioners,  prosecute  any  inquiry  necessary  to  its  duties, 
in  any  part  of  the  United  States,  into  any  matter  or  question 
of  fact  pertaining  to  the  business  of  any  common  carrier  sub- 
ject to  the  provisions  of  this  act. 

Sec.  20.  That  the  Commission  is  hereby  authorized  to  re- 
quire annual  reports  from  all  common  carriers  subject  to  the 
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provisions  of  this  act,  to  fix  the  time  and  prescribe  the  man- 
ner in  which  such  reports  shall  be  made,  and  to  require  from 
such  carriers  specific  answers  to  all  questions  upon  which 
the  Commission  may  need  information.  Such  annual  re- 
ports shall  show  in  detail  the  amount  of  capital  stock  issued, 
the  amounts  paid  therefor,  and  the  manner  of  payment  for 
the  same ;  the  dividends  paid,  the  surplus  fund,  if  any,  and 
the  number  of  stockholders  ;  the  funded  and  floating  debts 
and  the  interest  paid  thereon  ;  the  cost  and  value  of  the  car- 
rier's property,  franchises,  and  equipment ;  the  number  of 
employees  and  the  salaries  paid  each  class ;  the  amounts  ex- 
pended for  improvements  each  year,  how  expended,  and  the 
character  of  such  improvements  ;  the  earnings  and  receipts 
from  each  branch  of  business  and  from  all  sources ;  the  op- 
erating and  other  expenses ;  the  balances  of  profit  and  loss ; 
and  a  complete  exhibit  of  the  financial  operations  of  the  car- 
rier each  year,  including  an  annual  balance-sheet.  Such  re- 
ports shall  also  contain  such  information  in  relation  to  rates 
or  regulations  concerning  fares  or  freights,  or  agreements, 
arrangements,  or  contracts  with  other  common  carriers,  as 
the  Commission  may  require  ;  and  the  said  Commission  may, 
within  its  discretion,  for  the  purpose  of  enabling  it  the  better 
to  carry  out  the  purposes  of  this  act,  prescribe  (if  in  the 
opinion  of  the  Commission  it  is  practicable  to  prescribe  such 
uniformity  and  methods  of  keeping  accounts)  a  period  of 
time  within  which  all  common  carriers  subject  to  the  provis- 
ions of  this  act  shall  have,  as  near  as  may  be,  a  uniform 
system  of  accounts,  and  the  manner  in  which  such  accounts 
shall  be  kept. 

Sec.  21.  That  the  Commission  shall,  on  or  before  the  first 
d;iy  of  December  in  rucli  year,  make  a  report  to  the  Secre- 
I  jry  of  the  [nterior,  which  shall  be  by  him  transmitted  to 
Congress,  and  copies  of  which  shall  be  distributed  as  arc  the 
other  reports  issued  from  the  Interior  Department.  This 
report  shall  contain  BUch  information  and  data  collected  by 
the  Commission  as  may  be  considered  of  value  in  tin4  deter- 
mination of  questions  connected  with  the  regulation  of  eom- 
merce,  together  with   such  recommendations  as  to  additional 
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legislation  relating  thereto  as  the  Commission    may  deem 
necessary. 

Sec.  22.  That  nothing  in  this  act  shall  apply  to  the  car- 
riage, storage,  or  handling  of  property  free  or  at  reduced 
rates  for  the  United  States,  State,  or  municipal  governments, 
or  for  charitable  purposes,  or  to  or  from  fairs  and  exposi- 
tions for  exhibition  thereat,  or  the  issuance  of  mileage,  ex- 
cursion, or  commutation  passenger  tickets;  nothing  in  this 
act  shall  be  construed  to  prohibit  any  common  carrier  from 
giving  reduced  rates  to  ministers  of  religion  ;  nothing  in  this 
act  shall  be  construed  to  prevent  railroads  from  giving  free 
carriage  to  their  own  officers  and  employees,  or  to  prevent 
the  principal  officers  of  any  railroad  company  or  companies 
from  exchanging  passes  or  tickets  with  other  railroad  com- 
panies for  their  officers  and  employees  ;  and  nothing  in  this 
act  contained  shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but  the  provisions 
of  this  act  are  in  addition  to  such  remedies.  Provided,  That 
no  pending  litigation  shall  in  any  way  be  affected  by  this 
act. 

Sec.  23.  That  the  sum  of  one  hundred  thousand  dollars  is 
hereby  appropriated  for  the  use  and  purposes  of  this  act  for 
the  fiscal  year  ending  June  thirtieth,  Anno  Domini  eighteen 
hundred  and  eighty-eight,  and  the  intervening  time  anterior 
thereto. 

Sec.  24.  That  the  provisions  of  sections  eleven  and  eight- 
een of  this  act,  relating  to  the  appointment  and  organization 
of  the  Commission  herein  provided  for,  shall  take  effect  im- 
mediately, and  the  remaining  provisions  of  this  act  shall  take 
effect  sixty  days  after  its  passage. 

Approved,  February  4,  1887. 
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original  cause  of  complaint  something  quite  distinct  and  different  will 
not  be  allowed.  If  the  party  desires  to  make  a  new  case  he  should  do 
so  by  a  new  complaint. 

Riddle,  Dean  &  Company  v.  Baltimore  and  Ohio  Railroad  Company, 
372. 

3.  In    deciding  upon  applications  for  the  amendment  of    complaints  the 

Commission  acts  upon  the  principle  recognized  in  courts  of  justice. — jlI>. 

BAGGAGE. 

Extra  Allowance  of. — Commission  has  no  power  to  compel  arrangements 
for  giving  to  commercial  travelers  an  extra  amount  of  free  baggage  in 
consideration  of  some  security  against  liability.     - 

Traders'  and  Travelers'   Union   v.  Phila.    and    Reading  R.   R.  Co., 
122. 

BOSTON  EXPORT  TRADE. 

1.  Rebates  to. — It  seems  not  to  be  illegal  for  railroad  companies  connect- 

ing Boston  with  Western  points  to  make  the  rates  from  such  points  to 
Boston,  upon  grain  and  provisions  for  export  as  low  as  the  rates  to 
New  York,  although  upon  like  property  for  local  consumption  the  rates 
are  higher  to  Boston  than  to  New  York. 
In  re  Export  Trade  of  Boston,  24. 

2.  Reductions  in  Favor  of. — The  fact  that  the  export  rates  through  Bos- 

ton have  been  made  by  the  carriers  the  same  as  corresponding  rates 
through  New  York,  in  order  to  put  Boston  on  an  equality  with  other 
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cities  wherever  it  is  a  competitor  with  those  cities,  is  not  controlling  in 
determining  the  reasonableness  of  east-bound  local  rates  to  Boston  up- 
on traffic  in  which  there  is  no  competition  by  other  cities. 

Boston  Chamber  of  Commerce  v.  Lake  Shore  and  Michigan  South- 
ern Railway  Company,  436. 


BURDEN  OF  PROOF. 

1.  To  Sustain  Complaint  is  on  Complainant. 

Fulton  n.  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railroad 
Company,  104. 

Harding  v.  Same  Company,  104. 

Holbrook  v.  St.  Paul,  Minneapolis  and  Manitoba  Railroad  Com- 
pany, 102. 

3.  To  Justify  Greater  Charge  on  Shorter  Haul  is  on  Railroad  Com- 
pany. 

In  re  Louisville  and  Nashville  Railroad  Company,  31. 
See  Rule  VIII. ,  4;  Evidence. 

CAR  MILEAGE. 

See  Stock  Cars,  Improved. 
ITpon  Tank  Cars.— In  the  transportation  of  oil,  the  carriers  are  at  liberty,  and 
are  expected  to  make  to  the  owners  of  tank  cars  a  reasonable  allowance 
for  their  use. 
Rice  v.  Louisville  and  Nashville  R.  R.  Co.,  503. 


CARRIERS. 

1.  What  are  Interstate. — The  fact  that  the  owner  of  merchandise,  which 

is  offered  to  a  carrier  for  transportation  from  one  point  to  another  in 
the  same  state,  intends  to  have  it  further  transported  by  a  second  car- 
rier into  another  state,  does  not  make  such  first  transportation  inter- 
state commerce,  or  render  the  carrier  subject  to  the  control  of  the  Com- 
mission in  respect  to  it,  even  though  such  first  carrier  may  be  informed 
of  the  ultimate  destination  of  the  merchandise. 

Mo.   and  111.   R.   R.   Tio   and   Lumber   Co.  v.  Cape    Girardeau    and 
Southwestern  R.  Co.  30. 

2.  Privileges  granted  by. — Carrier  must  decide  in  the  first  instance  what 

privileges  ho  may  or  will  grant  under  the  Act  to  Regulate  Commerce, 
and  if  it  is  then  complained  that  in  doing  so  the  Act  is  violated,  the 
Commission  will  have  jurisdiction  on  complaint  boing  filed  for  such 
violation. 

In  re  Order  of  Railway  Conductors,  8. 

///  re  Traders'  and  Travelers'  Union,  8. 

In  re  Iowa  Barbed  Steel  Wire  Company,  17. 

In  n  St.  Louis  Millers'  Association,  20. 

///  n   Disabled  Soldiers  and  Sailors,  28. 

3.  Duty  to  Public.     Obligation  <>r  common  oarriers  to  transport  freight 

arises  upon  tender  of  Bams  for  transportation  in  the  usual  way,  without 
any  special  agreement.  Compensation  for  the  service  secured  by  a  lien 
upon  the  goods,  except,  when  payment  in  advance  is  made. 

Riddle,  Dean  &  Company  p.   New  York,    Luke   Erie   and   Western 
Railroad  Company,  51)4. 

Regular  patrons  not  entitled  i<>  preference  in  the  use  of  equipment  of 
common  carriers.    The  public  must  he  justly  and  equally  served.—  lb. 
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The  duties  of  carriers  in  respect  to  short  branch  roads  used  as  instru- 
mentalities of  interstate  commerce  stated. 

Heck  &  Petree  v.  East  Tenn.,  Virginia  and  Georgia  R'y,  495. 
A  common  carrier  should  be  sensitive  to  the  least  suspicion  of  unfair- 
ness.    The  purchase  of  his  services  at  a  stated  price,  equal  to  all,  should 
be  a  matter  of  course  with  every  shipper. 

In  re  Underbilling,  633. 
4.  Framing  of  Tariffs. — The  carriers  themselves  should  devise  the  methods 
by  which  their  tariffs  should  be  framed  in  conformity  to  the  law. 

In  the  matter  of  the  tariffs  of  the  Columbus  and  Western   Railway 
Company,  626. 
See  Export  Tariffs  ;  Joint  Tariffs  ;  Live  Stock  ;  Preference  and  Ad- 
vantage; Relative  Kates ;  Unjust  Discrimination;  Underbilling. 

CARS. 

Distribution  of. 

Riddle,  Dean  &  Co.  v.  Pittsburgh  and  Lake  Erie  Railroad    Com- 
pany, 374,  490. 
Riddle,  Dean  &  Co,  v.  N.  Y. ,  Lake  Erie  and  Western  R'y  Co. ,  594. 
Riddle,  Dean  &  Co.  v.  Baltimore  and  Ohio  R.  R.  Co. ,  608. 
See  Preference  and  Advantage;  Unjust  Discrimination;  Passengers; 
Stock  Cars,  Improved. 

CHARITY. 

Whether  Free  Transportation  of  Persons  who  are  Objects  of  Charity 
is  admissible.     Quere. 
In  re  Disabled  Soldiers  and  Sailors,  28. 


CIRCUITOUS  ROUTES. 

Report  of  Interstate  Commerce  Commission,  288. 
See  Long  and  Short  Haul  Clause. 


CIRCUMSTANCES  AND   CONDITIONS. 

1.  What  mat  be  Dissimilar  in  Transportation. 

In  re  Louisville  and  Nashville  Railroad  Co.  31. 

2.  What  do  not  constitute  Dissimilar. 

Vermont  State  Grange  v.  Boston  and  Lowell  R.  R.  et  al.y  159. 
Harwell  v.  Columbus  and  Western  R«  R.  Co.,  236. 


CLASSIFICATION. 

Principles  Controlling. 

Report  of  Interstate  Commerce  Commission,  302,  312. 

Analogous  Articles  entitled  to  Same.— Classification  of  railroad  ties 
should  correspond  with  that  of  other  rough  lumber.  Comparisons 
stated,  and  held  that  the  raising  of  same  from  sixth  to  fifth  class  in  the 
official  classification  was  unjustifiable. 

Reynolds  v.  Western  New  York  and    Pennsylvania  Railway  Com- 
pany, 393. 
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3.  Distinctions  in.— A  statement  of  the  grounds  of  differences  in  classifica- 

tion of  articles  of  freight  of  railroad  companies,  and  a  discussion  of 
those  which  are  involved  with  reference  to  pearline  and  common  soap 
by  which  the  conclusion  of  the  Commission  was  reached  that  the  classi- 
fication or  pearline  should  be  reduced. 

Pyle  &  Sons  v.  East  Tennessee,  Virginia  and  Georgia  R.  11.  Co.,  465. 

4.  Frauds  in. — Fraudulent  classification  as  a  method  of  obtaining  reduced 

rates,  considered. 
In  re  Underbilling,  633. 

COAL. 

Distribution  of  Cars. 

See  Unjust  Discrimination  ;  Preference  and  Advantage. 
Riddle,    Dean  &  Company    v.   New  York,    Lake  Erie  and  Western 
Railroad  Company,  594. 

Riddle,  Dean  «fc  Company  v.  Baltimore  and  Ohio  Railroad  Company, 
COS. 

Riddle,  Dean  &  Company  v.  Pittsburgh  and  Lake  Erie  Railroad 
Company,  374. 

COLORED  PEOPLE. 

* 

See  Passengers. 

COMMERCIAL  TRAVELLERS. 

1.  Baggage  Allowance  to. 

See  Baggage. 

2.  Mileage  Tickets  to. 

See  Mileage  Tickets. 

3.  Reduced  Rates  to. 

Report  of  Interstate  Commerce  Commission,  307. 

COMMISSIONS  TO  AGENTS. 

1.  Regulation  against  Paying.— The  defendants  adopted  a  regulation,  that 

they  would  not  sell  tickets  for  and  over  the  line  of  a  connecting  road, 
unless  such  connecting  road  would  abstain  from  paying  commissions  to 
their  agents  on  the  sales  made,  and  would  make  promise  to  that  effect. 
Such  a  regulation  is  reasonable,  and  therefore  legal. 

Chicago  and  Alton  R.  R.  Co.  v.  Pennyslvania  \i.  R.  Co.,  83. 

Chicago,  Rock  Island  and  Pacific  R.  It.  Co.«.  N.  Y.  Con.  and  II.  R. 
R.  R.  Co.,  83. 

2.  A  railroad  company  has  a  right  to  insist,  that  Its  agents  shall  be  its  em- 

ployes exclusively,  and  it  is*  not  obliged  to  permit  any  other  company 
to  make  them  its  employees  also. — lb. 
'.).  The  requirement  in  the  A.ct  to  regulate  commerce  that  common  oarriers 
shall  "afford  all  reasonable,  proper  and  equal  facilities  for  the  Inter- 
change of  traffic  between  their  respective  lines,  and  for  the  receiving, 
forwarding  ami  delivering  of  passengers  and  property  to  and  from  their 
several  lines,  and  those  connecting  therewith,"  will  not  require  a  rail- 
road  company  to  sell  through  tickets  over  the  line  of  a  road  whose  man- 
ag<  in  offering  commissions  to  the  agents  who  sell  such  tick- 

The  practice  of  paying  commissions  to  the  agents  of  other  roads 
on  tickets  sold  over  the  road  "t  the  company  paying  the  same,  con- 
demned as  demoralizing,  and  as  an  Improper  drain  on  eorporato  rc- 
Bources.     lb. 
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4.  If  a  passage  ticket  over  several  roads  is  a  reasonable  facility  of  travel, 

the  privilege  of  paying  a  commission  to  the  agent  who  sells  it,  and  who 
would  be  required  by  duty  to  his  employer  to  sell  it  when  called  for, 
without  any  commission  therefor,  cannot  be  regarded  as  an  incident  to 
the  facility,  and  therefore  cannot  be  insisted  on.—  lb. 

COMPETITION. 

1.  May  make  out  dissimilar  Circumstances  and  Conditions  in  Railway 

Teaffio. 
In  re  Louisville  and  Nashville  Railroad  Co.,  31. 

2.  When  not  sufficient  to  constitute  Exception. 

Vermont  State  Grange  v.  Boston  and  Lowell  R.  R.  et  ^.,159. 
Harwell  v.  Columbus  and  Western  R'y  Co.,  236. 

3.  When  not  an  Excuse  for  unjust  relative  Rates. 

Raymond  11.  Chicago,  Milwaukee  and  St.  Paul  R'y,  231. 
Boards  of  Trades  Union,  etc.  v.  Chicago,  Milwaukee  and  St.  Paul  R. 
R.  Co.,  21o. 

L  Effect  of  Excessive. 

Report  of  Interstate  Commerce  Commission,  261. 

5.  Effect  of  Act  upon. 

Report  of  Interstate  Commerce  Commission,  319. 

COMPLAINT. 

1.  Must  be  supported  by  Proof. 

Holbrook  v.  St.  Paul,  Minneapolis  and  Manitoba  Railroad  Compa- 
ny, 102. 

Fulton  v.  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railroad  Compa- 
ny, 104. 

Harding  v.  same  company,  104. 

2.  Form  of. 

See  Petition  ;  Parties  ;  Amendment. 

3.  Investigation  when  no  Personal  Grievance  Proved. 

Smith  v.  Northern  Pacific  Railroad  Company.  209. 

4.  When  not  Adjudicated. — When  after  trial  but  before  decision  the  de- 

fendant concedes  the  relief  sought  and  reduces  its  tariff  to  the  rates 
claimed  by  the  petitioner,  no  order  is  required  to  be  made  by  the  Com- 
mission. 

Manufacturers'  and  Jobbers'  Union  of  Mankato  v.  Minneapolis  and  St. 
Louis  R.  R.  Co.  etal,  227. 

5.  When  not  Entertained  by  Commission. — No  reasonable  ground  appear- 

ing. 

LaCrosse  Manufacturers'  and  Jobbers'  Union  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  629. 

Ottinger  v.  Southern  Pacific  Co.  144. 

CONCESSION  OF  RELIEF. 

Terminates  the  Controversy. 

Manufacturers'  and  Jobbers'  Union  of  Mankato  v.  Minneapolis  and 
St.  Louis  R.  R.  Co.  et  al,  227. 


684  INDEX. 

CONSTRUCTION. 

See  Jurisdiction  ;  Long  and  Short  Haul  Clause  ;  Act  to  Regulate  Com- 
merce; Practice. 

CONTRACTS. 

1.  Enforcement  of. — Not  in  the  hands  of  the  Commission,  but  left  to  the 

ordinary  jurisdiction  of  the  courts  of  law. 

Traders'   and  Travellers'    Union  v.  Philadelphia  and  Reading  R.  R. 
Co.  122. 

2.  Corresponding  Obligations. — Contracts  between  railroad  companies  for 

the  advantageous  transaction  of  business  at  a  given  point  involve  cor- 
responding obligations  to  the  public. 

Riddle,  Dean    &  Company  v.   Now  York,   Lake  Erie  and  Western 
Railroad  Company,  594. 

COST  OF  CARRIAGE. 

1.  Is  an  Important  Fact  in  Transportation  Charges. 

In  re  Louisville  and  Nashville  Railroad  Co.  31. 

Boston  Chamber  of  Commerce  v.  Lake  Shore  and  Michigan  So.  R'y, 
436. 

Evans  v.  Oregon  Railway  and  Navigation  Co.,  325. 

2.  Of  Long  Haul  Traffic  not  to  be  imposed  on  Local  Traffic. — lb. 

3.  Difficulty  of  Determining. — lb, 

4.  Elements  Entering  into. 

Report  of  Interstate  Commerce  Commission,  317. 

COTTON  RATES, 
See  Through  Rates. 

COUNSEL  AND  ATTORNEY'S  FEES. 

Not  Awarded  by  Commission. — The  Commission  is  not  authorized  to  award 
the  counsel  and  attorney's  fees,  which  may  be  given  by  a  court  under 
the  eighth  section  of  the  act. 
Councill  v.  Western  and  Atlantic  Railroad  Company,  339. 

DAMAGES. 

Commission  will  not  Awaijd.— The  Commission  will  not  go  into  the. ques- 
tion of  money  damages  when  the  claim  presented  is  in  its  nature  an  ao- 
lion  for  trespass,  Cor  the  reason  that  defendant  is  constitutionally  enti- 
tled to  a  trial  by  jury  in  such  ;i  case. 

Council!  v.  Western  and  Atlantic  Railroad  Company,  :>:'>!). 

Heck  a  Petree  v.  Bast  Tennessee,  Va.  and  Ga.  \i.  etal.,  495. 

Ki<MI<-,  I). -an  ACo.  v.  N.  Y.,  Lake  Erie,  and  Western  R'y  Co.,  594. 

DEPOSITIONS. 
Hon  Taken. 

///  /■/  Procedure  in  cases  at  issue,  223. 
Rule  9  ( Amendment  toj,  4. 
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DISCOUNT. 

Offer  of  to  Shippers  must  be  Impartial. 

Providence  Coal  Company  v.  Providence  and  Worcester  Railroad 
Company,  107. 

DISCRETION. 

To  Entertain  Complaints. 

See  Abstract   Questions;   Burden    of   Proof;   Complaint;    Interstate 
Commerce  Commission;  Rules  of  Commission. 

DISCRIMINATION. 
See  Unjust  Discrimination. 

1.  Licensing. — The  Commission  cannot  give  authority  to  a  carrier  to  permit 

special  privileges  to  individuals  or  corporations,  or  to  sanction  any  that 
are  not  in  harmony  with  the  Act  to  Regulate  Commerce. 

In  re  Iowa  Barbed  Steel  Wire  Co.,  17. 

In  re  Missouri  Miller's  Association,  20. 

Traders'  and  Travellers'  Union  v.  Phil,  and  Reading  R.  R.  Co.,  122. 

2.  The  Act  cannot  be  Suspended  for  the  Benefit  of  Particular   In- 

dustries.— It  is  immaterial  that  a  privilege  asked  for  was  formerly 
granted  and  was  beneficial,  if  it  is  not  permissible  under  the  law  as  it 
now  stands. — lb. 

3.  What  may  not  be  Unjust  Discrimination. 

Export  Trade  of  Boston,  24. 

4.  Discrimination  in  Sale  of  Through  Tickets. 

See  Commissions. 

DISTRIBUTION  OF  CARS. 
See  Unjust  Discrimination  ;  Preference  and  Advantage. 

Riddle,  Dean  &  Company  v.  Pittsburgh  and  Lake  Erie  Railroad 
Company,  374,  490. 

Riddle,  Dean  &  Company  v.  New  York,  Lake  Erie  and  Western 
Railroad  Company,  594. 

Riddle,  Dean  &  Company  v.  Baltimore  and  Ohio  Railroad  Company, 
608. 

EMPLOYER. 

Right  to  the  Services  of  Agent  Exclusively. 
See  Commissions. 

ENCOURAGEMENT  OF  INDUSTRIES. 

Not  a  Reason  for  Unjust  Discrimination. 

In  re  Louisville  and  Nashville  Railroad  Co.,  31. 
See  also  Manufacturing  Companies. 

EQUALITY. 
See  Unjust  Discrimination;  Preference  and  Advantagb. 
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EVIDENCE. 

1.  Proof  Required. — When  no  evidence  whatever  is  presented  to  sustain 

the  allegations  of  a  complaint  which  are  denied  by  the  answer, the  case 
must  be  dismissed  without  prejudice. 
Leonard  v.  Union  Pacific  Railway  Co.,  185. 

2.  To  Rebut  Inference  of  Unjust  Discrimination. — Course  of  dealing  be- 

tween parties  may  be  shown,  and  circumstances  showing  good  faith  and 
absence  of  unfriendly  spirit. 

Riddle,  Dean  &  Company  v.  Baltimore  and  Ohio  Railroad  Compa- 
ny, 008. 

3.  Presumption. — If  a  railroad  company  avows  a  purpose  to  comply  with 

the  law,  it  must  be  assumed  that  it  will  do  so,  and  is  doing  so,  until 
there  is  evidence  that  the  purpose  is  not  lived  up  to. 

Holbrook  v.  St.  Paul,  Minneapolis  and  Manitoba  R.  R.  Co.,  102. 
See  Burden  of  Proof  ;  Depositions. 

EX   PARTE  APPLICATIONS. 

See  Abstract  Questions. 

EXPORT  TARIFFS. 
Order  in  Respect  to  Publication  of. —058. 

EXPRESS  COMPANIES. 

1.  Status  of  Under  Act  to  Regulate  Commerce. 

Report  of  Interstate  Commerce  Commission,  273. 

2.  How  Related  to  the  Act.—  The  mo.ro.  fact  that  a  common  carrier  does 

other  business  besides  the  transportation  of  passengers  and  property,  or 
performs  a  further  service  than  that  of  transportation  in  respect  to  the 
articles  carried.  Held,  not  sufficient  to  exclude  the, carrier  from  the  oper- 
ation of  the  Act  so  far  as  applicable  to  its  business. 
In  the  Matter  of  the  Express  Companies,  349. 

3.  The  relation  of  express  companies  to  interstate  commerce  considered,  to- 

gether with  the  extent  and  measure  of  their  participation  therein.  The 
bringing  them  within  the  provisions  of  the  Act  found  practicable,  and 
on  some  accounts  desirable.     lb. 

4.  Express  business  conducted  as  a  branch  of  the  businessof  a  railroad  com- 

pany, Held  to  be  subject  to  the  Act.     lb. 

5.  Express  business  conducted  by  an   Independent  organization   acquiring 

transportation  rights  by  contract,  Held,  not  to  be  described  in  the  Act 
with  sufficient  precision  to  warrant  the  Commission  in  taking  jurisdic- 
tion thereof.     Tb. 

FACILITIES  OF  TRAFFIC. 
Equality  in. 

Chicago  and  Alton  R.  R.  Co.  c.  Pennsylvania  R.  R.  Co.,  8(5. 
Fleck  ft  Petre  i  p.  Easl  Tennessee,  Va.  and  (ia.  R.  R.  Co.,  495. 

FACTS. 

1.  Finding  of.    Not  put  upon  record  when  case  not  presented  with  satis- 
borj  precision,  the  force  of  the  contest  having  been  expended  upon 

other  points. 

Burton  Stock  Car  Co.  v.  C,  B.  and  Q.  It.  R.  et  al.,  132. 
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2.  The  "Report  and  Findings  of  the  Commission  upon  the  evidence  relates 
only  to  the  ascertainment  and  presentation  of  all  the  material  facts  ne- 
cessary to  fairly  and  justly  present  the  merits  of  the  controversy.  The 
Commission  docs  not  report  evidence  which  is  only  cumulative,  or 
which  is  immaterial  or  irrelevant,  or  mere  details  of  evidence  already 
embraced  in  substantial  facts  stated. 

Kiddle,  Dean  &  Co.  v.  Pittsburgh  and  Lake  Erie  R.  R.  Co.,  490. 


FAST  FREIGHT  LINES. 

Character  of. — Railroad  companies  over  whose  roads  a  fast  freight  line 
operates,  and  which  divide  its  expenses  and  receipts,  are  responsible  for 
its  action  in  making  and  filing  rates,  and  must  at  their  peril  see  that  its 
charges  upon  traffic  over  their  roads  are  in  conformity  to  law. 

Vermont  State  Grange  v.  Boston  and  Lowell  R.  R.  et  al.}  159. 


FISH   COMMISSION. 

Transportation  for. — The  United  States  Commission  of  Fish  and  Fisheries 
being  one  of  the  agencies  of  the  Government,  and  the  distribution  of 
fish  and  fish  eggs  by  it  being  made  by  authority  of  tho  Government,  the 
rate  for  such  transportation  is  not  necessarily  governed  by  the  published 
railroad  tariffs,  but  special  rates  may  be  given  under  the  exceptions  in 
Sec.  22  of  the  Act.  Whether  the  right  exists  to  give  free  transportation 
to  employees  and  agents  of  said  Commission,  quere. 

In  re  U.  S.  Commission  of  Fish  and  Fisheries,  21. 


FOURTH   SECTION   OF  THE  ACT. 
See  Long  and  Short  Haul  Clause. 

FRAUDS. 

Upon  Carriers. 

Report  of  Interstate  Commerce  Commission,  312. 
In  re  Underbilling,  633. 

FREE  TRANSPORTATION. 

Questions  of. 

See  Pages  8,  21  and  28. 

GRANGE. 

Mat  Institute  Proceedings  Before  Commission. 

Vermont  State  Grange  v.  Boston  and  Lowell  R.  R.  et  al.,  159. 

GROUPING  OF  RATES. 

Subject  Considered. 

Report  of  Interstate  Commerce  Commission,  316. 
La  Crosse  M.  &  J.  Union  v,  Chicago,  Milwaukee  and  St,  Paul  Rail- 
way Co.,  629. 
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HEARINGS. 

How  Assigned  and  Conducted. — Rule  VIII. ,  4. 
In  re  Procedure  in  cases  at  issue,  223. 

INDIAN  SUPPLIES. 

Transportation  of. — Transportation  of  supplies  needed  for  the  Indian  service 
is  not  required  to  be  made  at  the  regular  published  rates  of  the  carrier. 
In  re  Indian  Supplies,  8. 

INTERSTATE  COMMERCE. 

1.  What  is  Not. — Where  the  transportation  is  from  one  point  to  another  in 

the  same  state  it  is  not  interstate  traffic,  even  though  it  be  intended  to 
be  taken  up  by  another  carrier  and  delivered  in  another  state. 

In  re  Mo.  and  111.  R.  R.   Tie -and  Lumber  Company  v.   The  Cape 
Girardeau  and  Southwestern  Railway  Co.,  30. 

2.  What  Constitutes.— A  railroad  company,  chartered  by  the  State  of  Ten- 

nessee, owns  a  short  road  wholly  in  that  State,  but  has  never  owned  any 
rolling  stock  or  operated  its  road ;  the  road  was  used  and  operated  as  a 
means  of  conducting  interstate  traffic  in  coal  by  other  companies  owning 
connecting  interstate  roads.  Held,  that  the  short  road  thus  used  is  one 
of  the  facilities  and  instrumentalities  of  interstate  commerce,  and  the 
carriers  using  it  are  subject  to  the  provisions  of  the  Act  to  Regulate 
Commerce. 
Heck  &  Petree  v.  East  Tenn.,  Virginia  and  Georgia  R.  R.,  495. 

In  respect  to  such  traffic  the  duties  of  such  carriers  to  the  public  are  the 
same  without  regard  to  the  ownership,  or  corporate  control — the  author- 
ity or  means  of  its  construction.     lb. 

As  one  of  the  instrumentalities  of  shipment  or  carriage  it  must  be  acces- 
sible to  all  interstate  shippers  on  equal  and  reasonable  terms.  The 
public  cannot  be  deprived  of  this  right  by  the  separate  or  joint  action  of 
the  carriers,  and  they  cannot  be  permitted  to  use  them  for  the  purposes 
of  discrimination  between  mine  owners  on  its  line.     lb. 

Se*e  Filing  of  Joint  Tariffs,  657. 

INTERSTATE   COMMERCE  COMMISSION. 

1.  Abstract  Questions  Will  Not  be  Answered.— The  Commission  will  not 

in  general  give  decisions  or  undertake  to  construe  the  statute  on  ex  parte 
applications,  8,  17. 

2.  Power  Under  Fourth  Section  of  Act  Limited.— The  Commission  has 

no  power  under  the  statute  to  grant  special  privileges  or  to  suspend  the 
fourth  section  of  the  AM  for  the  benefit  of  particular  industries. 

Inre  Iowa  Barbed  Steel  Wire  Company,  17. 

InreQt.  Louis  Miliars'  Association,  20. 

8.  Kkukk  Under  Fourth  Section.    The  Commission  will  not  majce  an  or- 
der for  relief  under  the  fourth  section  of  the  Act,  except  upon  verified 
petition  and  after  an  investigation  into  the  facts. 
In  re  Southern  Pacific  Railroad  Company,  8. 

In  n   Iowa  Barbed  Steel  Wire  Company,  17. 

4.  Tariffs  Undeb  Fourth  Section.  The  Commission  does  not  consider  it 
necessary  or  expedlenl  to  make  formal  suggestions  In  respect  to  the 
framing  of  tariffs. 
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In  the  Matter  of  the  Tariffs  of  the  Columbus  and  Western  Railway 
Company,  626. 

P.  Power  of  Under  Fourth  Section. — While  authorized  to  permit  excep- 
tions under  certain  circumstances  indicated,  the  Commission  is  not  em- 
powered in  any  case  to  require  exceptions. 
Thatcher  v.  Del.  and  Hudson  Canal  Co.  et  aL,  153. 

6.  Petition  Not  Necessarily  Entertained. — A  petition  will  not  be  enter- 

tained when  the  result  will  obviously  be  its  dismissal,  in  conformity 
with  principles  announced  in  a  case  already  decided. 

La  Crosse  Manufacturers'  and  Jobbers'  Union  v.  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company,  629. 

Petition  not  entertained  when  presented  by  a  party  having  no  apparent 
interest  in  the  transaction,  the  affidavit  of  the  real  party  being  annexed. 
Ottinger  v.  The  Southern  Pacific  Co.,  144. 

7.  Investigation  by. — Where  one  makes  complaint  under  the  Act  to  regu- 

late commerce  and  sets  up  a  personal  grievance  which  he  fails  to  prove- 
the  commission  may,  nevertheless,  if  a  violation  of  lav/  by  the  defend, 
ant  appears,  retain  the  case  and  take  the  necessary  steps  to  bring  such 
violation  of  law  to  an  end. 

Smith  v.  Northern  Pacific  Railroad  Company,  209. 

Boston  and  AlbanyR.  R.  Co.  v.  Boston  and  Lowell  R.  R.  Co.  et  al., 
158. 

In  re  Underbilling,  633. 

8.  When  it  will  not  Award  Damages,  or  Counsel  or  Attorneys'  Fee3. 

Councill  v.  Western  and  Atlantic  Railroad  Company,  339. 

9.  Jurisdiction  Strictly  Statutory. 

In  the  matter  of  the  Express  Companies,  369. 

10.  Order  not  Retroactive.    • 

Farrar  &  Co.  v.  East  Tenn.,  Virginia  and  Georgia  R.  R.,  489. 

See  Act  to  Regulate  Commerce  ;  •Practice  ;  Report  of  Interstate  Com- 
merce Commission. 

ISSUES. 
Cannot  be  Disposed  of  without  Evidence. 

Leonard  v.  Union  Pacific  Railway  Co,  185. 

JOINT  RATES. 
See  Reasonable  Rates. 

JOINT  TARIFFS. 

1    Publication  of. 

Order  for,  in  certain  cases,  5. 

2.  Need  not  be  Duplicated.— On  receipt  of  a  written  statement  from  eaeh 

corporation  acknowledging  the  authority  of  any  association,  committee 
or  other  traffic  combination,  to  issue  tariffs  in  its  behalf,  schedules  filed 
by  such  association,  etc.,  will  be  credited  to  each  road  in  the  organiza- 
tion which  so  requests. 

In  re  Joint  Tariffs  and  Schedules,  225. 

3.  Filing  of,  with  Commission. 

Report  of  Interstate  Commerce  Commission,  292. 
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4.  Export. 

Order  for  publication  of,  658. 

5.  Circular  concerning  Filing. 

By  roads  located  wholly  in  one  state,  657. 

JURISDICTION. 

1.  What  gives  Jurisdiction  to  Construe  the  Law. 

In  re  Southern  Pacific  Railroad  Company,  6, 
In  re  Order  of  Railway  Conductors,  8. 
In  re  Traders'  and  Travelers'  Union,  8. 
In  re  Iowa  Barbed  Steel  Wire  Company,  17. 
In  re  St.  Louis  Millers'  Association,  20. 
In  re  Disabled  Soldiers  and  Sailors,  28. 

In  re  Mo.  &  111.  R.  R.  Tie  and  Lumber  Co.  v.  Cape  Girardeau  and 
Southwestern  Railway  Co. ,  30. 
Traders'  and  Travellers'  Union  v.  Phila.  and  Reading  R.  R.  Co.,  122. 
Burton  Stock  Car  Co.  v.  C,  B.  and  Q.  11.  R.  Co.  et  al.,  138. 
Ottinger  v.  Southern  Pacific  Co. ,  144. 

2.  Restrictions  upon. — In  cases  where  parties  are  constitutionally  entitled 

to  a  trial  by  jury,  the  Commission  will  not  go  into  the  question  of  money 
damages. 

Councill  xi.  Western  and  Atlantic  Railroad  Company,  339. 

See  Damages. 

JURY  TRIAL. 

See  Damages. 

LAND  EXPLORERS'  TICKETS. 

Unjust  Discrimination. — The  sale  of  land  explorers'  tickets  and  settlers' 
tickets  at  less  than  the  regular  rates  charged  to  passengers  at  the  usual 
ticket  offices,  as  practiced  by  the  Northern  Pacific  Railroad  Company, 
is  unjust  discrimination. 

Smith  v.  Northern  Pacific  Railroad  Company,  208. 


LITIGATION. 
How  Related  to  Proceeding  before  Commission. 
See  Pending  Suit. 

LIVE  STOCK. 

1.  Ditty  of  Carriers.— The  duty  of  carriers  in  respect  to  the  transportation 
( '     of  Jive  Btock  is  not  fully  discharged  by  receiving  and  delivering  the  samo 

at  a  depot  aocess  to  which  must  be  purchased. 
Keith  v.  Kentucky  Central  R.  R.  et  al.,  189. 

2.  Uhk  Of  YARDS. — When  a  carrier  of  live  stock  has  undertaken  to  give  to  a 

stock  yard  company  an  exclusive  right,  with  the  privilege  of  charging 
|ottage  for  the  use  of  its  yards,  and  complainants  have  established  chutes 
<»f  their  own,  adjacent  to  the  track,  through  which  they  demand  tho 
right  to  receive  and  deliver  stock  for  themselves  and  their  customers: 
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Held,  that  the  conveniences  so  furnished  being  suitable,  their  demands 
must  be  complied  with. 

8.  Patent  Stock  Cars.— Transportation  of  live  stock  in,  considered. 

Burton  Stock  Car  Co.  v.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  et 
al,  132. 

LOCAL  TRAFFIC. 

1.  Mat  be  Charged  Proportionately  more  than  Long  Haul  Traffic. 

In  re  Louisville  and  Nashville  Railroad  Co.,  31. 

2.  Cannot  be  Burdened  with  Cost  of  Long  Haul  Traffic. — lb. 

3.  Rates,  how  Adjusted. 

Farrar  v.  East  Tennessee,  Virginia  and  Georgia  R.  R.  Co.,  480. 
See  Reasonable  Rates. 

LONG  AND  SHORT  HAUL  CLAUSE. 

1.  Exceptions  Under. — When  a  railroad  claims  that  the  circumstances  and 

conditions  of  long  and  short  hauls  on  its  lines  are  so  dissimilar  as  to 
justify  its  making  the  greater  charge  on  the  shorter  haul,  the  Commis- 
sion will  not  on  its  petition  decide  on  the  justice  of  its  claim ;  but  will 
leave  it  to  take  the  initiative  in  fixing  rates,  and  will  decide  upon  then- 
justice  and  propriety  when  complaint  is  made  by  persons  or  localities 
who  consider  themselves  injured. 
In  re  Louisville  and  Nashville  Railroad  Company,  31. 

2.  Construction  of. — On  questions  of  statutory  construction  in  such  cases 

the  Commission  holds : 

First.  That  the  prohibition  in  the  fourth  section  of  the  Act  to  regulato 
eommerce  against  a  greater  charge  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer  distance,  as  qualified  therein  is  limited  to 
cases  in  which  the  circumstances  and  conditions  are  substantially 
similar. 

Second. — That  the  phrase  "  under  substantially  similar  circumstances  and 
conditions  "  in  the  fourth  section,  is  used  in  the  same  sense  as  in  the 
second  section ;  and  under  the  qualified  form  of  the  prohibition  in  the 
fourth  section  carriers  are  required  to  judge  in  the  first  instance  with 
regard  to  the  similarity  or  dissimilarity  of  the  circumstances  and  con- 
ditions that  forbid  or  permit  a  greater  charge  for  a  shorter  distance. 

Third.  That  the  judgment  of  carriers  in  respect  to  the  circumstances  and 
conditions  is  not  final,  but  is  subject  to  the  authority  of  the  Commis- 
sion and  of  the  courts  to  decide  whether  error  has  been  committed,  or 
whether  the  statute  has  been  violated.  And  in  case  of  complaint  for 
violating  the  fourth  section  of  the  Act  the  burden  of  proof  is  on  the 
carrier  to  justify  any  departure  from  the  general  rule  prescribed  by 
the  statute,  by  showing  that  the  circumstances  and  conditions  are 
substantially  dissimilar. 

Fourth.  That  the  provisions  of  section  one,  requiring  charges  to  be  reas- 
onable and  just,  and  of  section  two,  forbidding  unjust  discrimination, 
apply  when  exceptional  charges  are  made  under  section  four  as  they 
do  in  other  cases. 

Fifth.  That  the  existence  of  actual  competition  which  is  of  controlling 
force,  in  respect  to  traffic  important  in  amount,  may  make  out  the 
dissimilar  circumstances  and  conditions  entitling  the  carrier  to  charge 
less  for  the  longer  than  for  the  shorter  haul  over  the  same  line  in  the 
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same  direction,  the  shorter  being  included  in  the  longer  in  the  follow- 
ing cases : 

1.  When  competition  is  with  carriers  by  water  which  are  not  subject  to 

the  provisions  of  the  statute. 

2.  When  competition  is  with  foreign  or  other  railroads  which  are  not  sub- 

ject to  the  provisions  of  the  statute. 
8.  In  rare  and  peculiar  cases  of  competition  between  railroads  which  aro 
subject  to  the  statute,  when  a  strict  application  of  the  general  rule  of 
the  statute  would  be  destructive  of  legitimate  competition. 
Sixth.  The  Commission  further  decides  that  when  a  greater  charge  in  the 
aggregate  is  made  for  the  transportation  of  passengers  or  the  like 
kind  of  property  for  a  shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter  being  included  in  the 
longer  distance,  it  is  not  sufficient  justification  therefor  that  the  traffic 
which  is  subjected  to  such  greater  charge  is  way  or  local  traffic,  and 
that  which  is  given  the  more  favorable  rates  is  not. 

Nor  is  it  sufficient  justification  for  such  greater  charge  that  the 
short-haul  traffic  is  more  expensive  to  the  carrier,  unless  when  tho 
circumstances  are  such  as  to  make  it  exceptionally  expensive,  or  the 
long-haul  traffic  exceptionally  inexpensive,  the  difference  being  extra- 
ordinary and  susceptible  of  definite  proof. 

Nor  that  the  lesser  charge  on  the  longer  haul  has  for  its  motive  the 
encouragement  of  manufactures  or  some  other  branch  of  industry. 

Nor  that  it  is  designed  to  build  up  business  or  trade  centers. 

Nor  that  the  lesser  charge  on  the  longer  haul  is  merely  a  continua- 
tion of  the  favorable  rates  under  which  trade  centers  or  industrial  es- 
tablishments have  been  built  up.  The  fact  that  long-haul  traffic  will 
bear  certain  rates  is  no  reason  for  carrying  it  for  less  than  cost  at  the 
expense  of  other  traffic. 

In  re  Louisville  and  Nashville  Railroad  Company,  31. 

3.  Application  of. — The  Commission  will  not  make  "an  order  the  effect  of 

which  would  be  to  bring  other  rates  into  conflict  with  the  fourth  section 
of  the  Act  to  regulate  commerce. 
Thatcher  v.  Del.  and  Hudson  Canal  Co.  et  al.,  153. 

4.  Exceptions  Under. — Facts  and  considerations  stated  which  are  not  re- 

garded as  sufficient  to  warrant  the  deviation  from  the  rule  of  the  fourth 
section  found  in  certain  tariffs. 

In  the  Matter  of  the  Tariffs  of  the  Columbus  and  Western  Railway 
Company,  626. 

5.  Parties  to  Long  Haul  Rates. — All  companies  forming  a  line  for  long- 

haul  traffic  are  properly  made  defendants  in  petition  charging  violation 

of  fourth,  section. 
Boston  and  Albany  11.  11.  Co.  v.  Boston  and  Lowell  R.  R.  Co.  et  al, 

151). 
8.  »  Over  the  Same  Line."— By  the  words  "same  lino"  a  physical  line  is 

meant,  not  a  mere  business  arrangement:  and  one  pioco  of  road  may  be 

part  of  several  lines. — lb. 
p.  Fast  FREIGHT  Line.— The  fact  that  the  tariff  for  tho  long  haul-traffic  is 

made  by  a  fast  freight  line  does  not  justify  a  violation  of  tho  section. — 

lb. 
«.   OOMPETITIOS.     The  real  and  actual,  not  tho  possible  competition  are  tho 

Circumstances  Which   should  bo  considered  when  such  greater  charges 

aro  in  question. — lb. 
%.  QlBOUIl '0V§  ROUTE.     Under  the  circumstances  stated,  tho  fact  that  a  line 

Ifl  long  and  circuitous  and   i.s  obliged  to  make  COnoeSSlonS  in  its  charge* 

in  order  to  share  in  traffic,  will  not  make  out  the  dissimilar  circum- 
Stances  and  conditions  indicated  by  the  fourth  section.—  lb. 
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10.  What  Does  not  Violate. — Kates  named  by  a  carrier  do  not  violate  the 
fourth  section  when  it  appears  that  on  its  own  line  the  charges  are 
greater  for  the  longer  distance,  and  the  through  charges  by  the  shorter 
line  are  only  made  greater  by  the  fact  that  the  connecting  road  which 
has  the  shorter  hue  ruttkcs  higher  rates  than  the  connecting  roail  which. 
has  the  longer  line. 

Allen  «.  Louisville,  New  Albany  and  Chicago  Railway  Company, 
219. 

Case  stated  showing  no  violation  of  the  long  and  short  haul  clause. — 
lb. 

11.  Several  Roads  Participating. — Where  the  purpose  of  a  complaint  is 
to  compel  a  reduction  of  through  rates  from  a  western  point  over  several 
roads  to  a  seaboard  city,  all  the  roads  constituting  the  line  should  be 
parties. — lb. 

12.  Water  Competition. — Where  the  real  competition  for  long  haul  traffic 
is  by  railroad,  the  fact  that  there  is  also  possible  water  competition  will 
not  of  itself  constitute  the  dissimilar  circumstances  and  conditions  which 
will  support  greater  charges  on  shorter  than  on  longer  hauls. 

Boston  and  Albany  R.  R.  Co.  v.  Boston  and  Lowell  R.  R.  Co.  et  at., 
159. 

The  mere  fact  that  a  point  is  situated  upon  a  navigable  stream  held  not 
sufficient  of  itself  to  justify  the  lesser  charge  for  a  longer  haul  to  such  a 
point.     Water  competition  to  furnish  such  justification  should  be  actual, 
of  controlling  force,  arid  in  respect  to  traffic  important  in  amount. 
Harwell  v.  Columbus  and  Western  R.  R.  Co.,  230. 

13.  Construction  of  Clause  Stated. 

Report  of  Interstate  Commerce  Commission,  282. 

MANUFACTURING  COMPANIES. 

Privileges  to. — The  Commission  has  no  power  to  grant  special  privileges 
to  them  when  the  statute  itself  does  not  sanction  it. 
In  re  Iowa  Barbed  Steel  Wire  Company,  17. 
In  re  St.  Louis  Millers'  Association,  20. 

MILEAGE  OF  CARS. 
Principles  Stated. 

Burton  Stock  Car  Co.  v.  C,  B.  &  Q.  R.  R.  Co.  et  al,  132. 

MILEAGE  TICKETS. 

Issuance  of.— Authorized  by  Section  22  of  the  Act  to  regulate  commerce. 
Larrison  v.  Chicago  and  Grand  Trunk  R'y  Co. ,  147. 
Associated  Wholesale  Grocers  of  St.  Louis  v.  Missouri  Pacific  R'y 
Co.,  156. 

Authorization  of  does  not  relieve  carriers  from  requirements  of  reason- 
ableness and  impartiality  as  to  rates  charged  which  are  prescribed  by 
other  sections  of  the  Act. — lb. 

Special  contract  limiting  liability  of  carrier  in  mileage  tickets  to  com- 
mercial travelers  will  not  justify  a  lower  rate  than  is  charged  the  public, 
when  same  terms  are  not  offered  to  all  who  will  accept  such  special  con- 
tracts.— lb. 

Must  be  sold  impartially. — lb. 
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MILLING  IN  TRANSIT. 

1.  No  Authority  to  Compel. — Milling  in  transit  having  long  been  permitted 

by  common  carriers  to  millers  at  some  points  and  a  large  quantity  of 
the  transits  being  said  to  be  out  which  can  be  and  are  made  use  of  to 
give  the  millers  at  Minneapolis  an  advantage  in  rates  over  those  of  St. 
Louis,  the  Commission  cannot  correct  the  wrong  by  giving  or  authoriz- 
ing special  rates  to  the  St.  Louis  millers. 

In  re  St.  Louis  Millers'  Association,  20. 

In  re  Iowa  Barbed  Steel  Wire  Company,  17. 

2.  A  Favor  in  Transportation. — Whether  or  not  the  system  known  as 

"  milling  in  transit "  be  objectionable  under  the  Act  to  regulate  com- 
merce, it  is  clear  that  the  Commission  has  no  power  to  compel  the  grant- 
ing of  such  a  favor  when  the  privilege  would  be  in  the  nature  of  a  con- 
cession to  a  particular  locality. 

Crews  v.  Richmond  and  Danville  Railroad  Company,  423. 

La  Crosse  Manufacturers'  and  Jobbers'  Union  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Co.,  629. 

OIL. 

Transportation  of. 

See  Preference  and  Advantage;  Unjust  Discrimination. 
Rice  v.  Louisville  and  Nashville  R.  R.  Co.,  503. 

PARALLEL  LINES. 

Rates  upon. — Corresponding  advantages  should  be  afforded  patrons  of  par- 
allel lines  operated  by  the  same  carrier. 

Boards  of  Trade  Union  of  Farmington,  etc.  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  215. 

PARTIES. 

1.  Personal  Interest. — One  may  complain  on  public  grounds  of  a  violation 

Qf  the  Act  to  regulate  commerce  which  amounts  to  a  public  grievance, 
without  having  any  personal  interest  to  be  affected  by  the  violation  ex- 
cept as  one  of  the  public. 

Vermont  State  Grange  v.  Boston  and  Lowell  R.  R.  et  al,  159. 

2.  Voluntary  Association- — A  voluntary  state  association  of  persons  en- 

gaged in  an  industrial  pursuit  may  be  complainant  in  proceedings  charg- 
ing a  violation  of  the  long  and  short  haul  clause  of  the  Act.—  Id. 

3.  Complaint  UNDER  Fourth  Section.— All  the  roads  constituting  the  lino 

which  makes  the  through  rate  complained  of  should  be  parties  to  a  com- 
plaint which  seeks  to  compel  a  reduction  of  such  through  rates. 

Allen  v.  Louisville,  New  Albany  and  Chicago  Railway  Company,  199. 

4.  All  [ntebestED  ENTITLED  to  BE  Heard. — Parties  affected  are  entitled 

to  be  notified  in  case  a  change  in  rates  is  asked.     No  order  correcting 
unjust  discrimination  made  for  want  of  proper  parties;  amendments  al- 
lowed, etc. 
Harwell  v.  Columbus  and  Western  R.  R.  Co.,  237. 

5.  ABSENCE  or  Party   [ntebeSTED.      Where  the   relation  of  any  carrier  to 

the  matter  complained  of  is  such  that  it  is  in  whole  or  in  part  materially 
responsible  for  the  alleged  grievance,  and  has  direct  interest  in  any  In- 
tlgation  of  the  subject  matter  involved,  that  carrier  should  he  a  party 
to  the  proceeding,  and  if  not  a  party  no  relief  can  be  given  against  It. 
Biddle,  Dean  <t  Co.  v.  Pittsburgh  and  Lake  Ktie  R.  R.,  4SM). 
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PASS  SYSTEM,  THE. 

Evils  of. 
Report  of  Interstate  Commerce  Commission,  265. 

PASSENGERS. 

1.  Discrimination  in  Sale  of  Tickets. 

Larrison  v.  Chicago  and  Grand  Trunk  Railway  Company,  147. 

Michigan  Central  Railroad  Company  v.  Chicago  and  Grand  Trunk 
Railway  Company,  147. 

Associated  Wholesale  Grocers  of  St.  Louis  v.  Missouri  Pacific  Rail- 
road Company,  156. 

Smith  v.  Northern  Pacific  Railroad  Company,  208. 

2.  Colored   People. — May  be   properly  assigned  separate  cars  on  equal 

terms.  Such  a  separation  of  the  races  does  not  create  undue  prejudice 
or  unjust  preference. 

Councill  v.  Western  and  Atlantic  Railroad  Company,  339. 

Heard  v.  Georgia  Railroad  Company,  428. 

Complainant,  a  colored  man,  paid  the  same  fare  as  other  first-class  pas- 
sengers, and  it  was  only  fair  dealing  and  common  honesty  that  he 
should  have  the  security  and  convenience  of  travel  for  which  his  money 
had  been  taken.  The  fact  being  found  that  he  did  not,  the  defendant 
was  held  guilty  of  violation  of  the  Act  to  regulate  commerce.—  lb. 

PENDING  SUIT. 

When  a  Defence. — Where  a  pending  suit  involves  to  some  extent  the  ques- 
tion presented  to  the  Commission,  the  pendency  thereof  will  not  bo 
deemed  sufficient  reason  for  declining  to  make  an  order  when  it  is  seen 
that  the  judgment  of  the  court  will  not  necessarily  cover  the  same 
ground  as  the  petition. 
Keith  v.  Kentucky  Central  R.  R.  et  al.,  189. 

Leave  granted  to  apply  for  a  modification  of  the  order  if  found  necessary 
to  make  it  conform  to  the  judgment  in  a  pending  suit,  when  the  same 
shall  be  rendered. — lb. 

PETITION. 

1.  Verification  and  Proof  of. 

In  re  Southern  Pacific  Railroad  Company,  6. 

2.  Party  in  Interest  should  make  Complaint  in  his  Own  Name. 

Ottinger  v.  The  Southern  Pacific  Co.,  144. 

See  Complaint  ;  Practice  ;  Railroad  Company. 

POOLING  OF  FREIGHTS. 
Subject  Considered. 

Report  of  Interstate  Commerce  Commission,  309. 

PRACTICE. 

1.  Evidence  Required.— When  issues  of  fact  are  presented  a  decision  can- 
not be  made  without  some  evidence  upon  which  to  base  it. 
Leonard  v.  Union  Pacific  Railway  Co.,  185. 
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2.  Abandonment  of  Proceeding. — Petitioner  not  appearing  or  being  heard 

from  after  receiving  copy  of  defendant's  answer  to  his  complaint,  the 
Commission  assumes  that  he  is  satisfied,  and  dismisses  the  case. 
Jackson  v.  St.  Louis,  Arkansas  and  Texas  R'y,  184. 

3.  After  Relief  conceded.— When  after  trial,  but  before  decision,  the  de- 

fendant concedes  the  relief  sought  and  reduces  its  tariff  to  the  rates 
claimed  by  the  petitioner,  no  order  is  made  or  opinion  announced  by  the 
Commission ;  a  report  of  the  facts  is  made  to  complete  the  record  of  the 
case. 

Manufacturers'  and  Jobbers'  Union  of  Mankato  v.  Minneapolis  and  St. 
Louis  R.  R.  Co.  et  al,  227. 

4.  Cases  at  Issue. — Proceeding  to  be  in  the  simplest  form  consistent  with 

reasonable  certainty;  no  replication  required.  AVhen  facts  are  not 
agreed  upon,  depositions  may  be  taken  on  notice,  and  the  work  should 
be  entered  upon  immediately  after  answer.  Assignment  for  hearing 
made  on  request  of  either  party.  Parties  will  be  heard  orally  or  upon 
briefs,  as  they  prefer. 
In  re  Procedure  in  cases  at  issue,  223. 

5.  Questions  of  Law. — Dilatory  pleadings  considered  objectionable  and  a 

single  speedy  hearing  desired  in  every  case ;  all  proper  questions  will 
then  be  entertained,  whether  jurisdictional  or  relating  to  the  merits  of 
the  controversy. 

In  re  Procedure  concerning  questions  of  law,  224. 

6.  Complaint  to,  and  Adjudication  by,  Commission. 

Report  of  Interstate  Commerce  Commission,  295. 

7.  Order  changing  Rates  not  Retroactive. — After  decision  petitioners 

raised  the  question  whether  they  were  not  entitled  to  have  payments  re- 
funded which  had  been  made  in  excess  of  the  rate  now  fixed.  Held,  that 
an  order  changing  the  rate  was  not  retroactive,  but  would  reduce  the 
rate  from  the  time  of  promulgation  only. 

Farrar  &  Co.  v.  East  Tenn.,  Virginia  and  Georgia  R.  R.,  489. 

8.  Application  for  Re-heabing. — The  Commission  will  promptly  and  care- 

fully examine  an  application  for  a  re-hearing  with  a  view  to  the  imme- 
diate correction  of  an  error  of  law  or  of  fact  found  to  exist,  but  will  not 
direct  a  re-hearing  unless  satisfied  that  it  might  have  the  effect  of  chang- 
ing the  result  of  what  the  Commission  has  already  done. 
Riddle,  Dean  &  Co.  v.  Pittsburgh  and  Lake  Erie  R.  R.,  490. 

9.  Decision  and  Repqbt. — The  Commission  does  not  report  evidence  which 

is  only  cumulative,  or  which  is  immaterial  or  irrelevant,  or  mere  details 
of  evidence  embraced  in  substantial  facts  stated. — lb. 

The  statute  is  construed  as  dealing  with  the  substance  of  things  and  as 
contemplating  speedy  methods  of  procedure  which  come  at  once  to  the 
very  right  of  questions  arising  in  the  transportion  of  persons  and 
freight. — lb. 

See  AMENDMENT;    Parties;  Petition;  Railroad  Company. 

PREFERENCE  AND  ADVANTAGE. 

1.  WHEN  [INDUE  AND  UNREASONABLE.  -Rates  and  charges  not  unreasonably 
high  o)'  themselves  can  be  so  adjusted  In  their  relations  to  each  other  as 
to  produce  the  undue  preference  and  unreasonable  advantage  which  the 
8d   ection  of  the  Act  to  regulate  commerce  makes  unlawful. 

Board    of  Trades  Union,  etc.  v.  Chicago,  Milwaukee  and  St.  Paul  R. 
R.  Co.,  810. 
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Raymond  v.  Chicago,  Milwaukee  and  St.  Paul  R.  R.  Co.,  230 
2.  Measure  of  Proof  required  to  JusTiFY.-When  water  competition  is 
brought  forward  as  a  justification  of  preference  and  advantage,  the  same 
incisure  of  proof  is  required  to  overcome  the  presumption  that  such  de- 
ception under  section  4  of  the  Ae^^"  "^  **  "*»**&  -°  >,0ilv  ^  vX' 

Harwell  v.  Columbus  and  Western  R.  R.  Co.,  236. 

3'  °^fh  *™%Em~ Colo*£  Pe°Ple  who  b«y  nrst-class  tickets  must  be 
fi mushed  with  accommodations  equally  safe  and  comfortable  with  other 
first-class  passengers.     A  car  furnished  complainant  found  to  be  o    v 

wwd;Cla*Vn  COr?f°rtS  for?avel<  «"*  ArfTthat  he  was  therebv  sub- 
jected to  undue  preference  and  unreasonable  disadvantage,  in  violation 
ot  section  three  of  the  Act  to  regulate  commerce.  vioiauon 

Councill  v   Western  and  Atlantic  Railroad  Company,  339. 

Heard  v.  Georgia  Railroad  Company,  428. 

4.  Railroad  Mv.euial.-A  producer  of  railroad  material  U.  q.  ties)  is  en- 
titled to  sell  it  when  he  wishes,  in  the  best  available  market  Common 
earners  are  forbidden  to  attempt  to  prevent  this  by  applying  dTspro 
portionate  or  unreasonable  rates.  j  [  *     °  QlsPr°- 

^^Reynolds  ».  Western  New  York  and  Pennsylvania  Railway  Company, 

5'  l^ZZfL°F  CoAL— The  sele^ion  of  either  goods  or  customers  is 
f  hi  *  v      I    common  carriers.     Less  desirable  traffic  which  is  ordinarily 
the  subject  ot  transportation,  and  not  dangerous  to  handle   must  be  ac 
accepted  upon  reasonable  terms,  as  well  as  that  which  is  more  dlrableT 

Ra^ade'c^pany,  $?*"*  *  *™  Y6*>  Lake  Erie  ^  Western 
See  Distribution  of  Cars. 
6.  Transportation  of  Petroleum  OiLs.-When  for  a  special  traffic    ,  a 

£&£"  SUbJeCt  °'  bargilin  a"d  diffBIent  <«r  i»  the°c^e  of  ^ff^ 
Rice  t.  Louisville  and  Nashville  Railroad  Co    503 

mg  to  the  latter  by  the  shipper  is  so  far  a  maiter  of  ch^?e  that  he  h  s 
ties  and  peculiarities  of  traffic  are  such  that thisliL.;  I?''*!" 

See  Act  to  Regulate  Commerce;  Unjust  Discrimination. 

PRESUMPTION. 

See  Evidence. 
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PRIVILEGES. 

1.  Exclusive. — Common  carriers  not  authorized  to  grant  to  a  corporation 

exclusive  privileges  for  handling  live  stock  which  involve  the  right  to 
make  a  charge  in  addition  to  the  transportation  charges. 
Keith  v.  Kentucky  Central  R.  II.  et  al.,  189. 

2.  Special. 

See  Interstate  Commerce  Commission. 

QUESTIONS  OF  LAW. 
How  Disposed  of. 

In  re  Procedure  Concerning  Questions  of  Law,  224. 
Rule  VI.,  3. 

RAILROAD  COMPANY. 

Petition  by. — It  is  not  a  grievance  of  which  a  railroad  company  can  com- 
plain on  its  own  account  that  a  competitor  violates  the  fourth  section  of 
the  Act,  when  such  company  is  not  interested  in  the  short-haul  traffic, 
and  does  not  prove  any  connection  between  the  high  charges  thereon 
and  the  low  charges  of  the  competitive  traffic. 

Boston  and  Albany  R.  R.  Co.  v.  Boston  and  Lowell  R.  R.  et  al.,  159. 

It  is  not  a  valid  reason  for  a  railroad  company  to  institute  proceedings 
against  another  under  the  fourth  section  of  the  Act,  that  the  complain- 
ing party  desires  to  know  whether  the  other  is  justified  in  making  the 
high  charges  on  short-haul  traffic,  in  order  that  it  may  do  the  same. — 
lb. 

RAILWAY  CONDUCTORS. 

Question  of  Free  Transportation  for. 

See  Free  Transportation. 

RATES. 

1.  Grouping  of. 

Report  of  Interstate  Commerce  Commission,  316. 

3.  Disparity  in. 

lb.,  317. 

3.  Unsteadiness  in. 

lb.,  314. 

4.  Wars  of. 

lb.,  815. 

5.  Inform  itiob  Concerning. — Duty  of  carriers  in  respect  to  furnishing  pre- 

cise Information  to  the  public  concerning  all  matters  affecting  rates  and 
charges  In  transportation,  stated. 

Rice  V.  Louisville  and  Nashville  R.  R.  Co.,  503. 

See  Concession  <>k   Relief;    Pbefebence  and  Advantage;   Reasonable 
Rates;   Unjust  Discrimination. 

REASONABLE  RATES. 
l.  Subject  Considered. 

I  of  interstate  Commerce  Commission,  312. 
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2.  Evidence. — Rates  will  not  be  declared  unreasonable  and  unlawful  under 

the  first  section  of  the  Act,  without  other  testimony  than  that  afforded 
by  comparison. 
Raymond  v.  Chicago,  Milwaukee  and  St.  Paul  R'y,  230. 

3.  Considerations  which  Affect  Question. — In  determining  what  is  a  just 

and  reasonable  rate  for  a  particular  commodity  (for  example,  wheat) 
the  Commission  will  take  into  consideration  the  earnings  and  expenses 
of  operating,  rates  charged  upon  the  same  commodity  upon  other  roads 
as  nearly  similarly  situated  as  may  be,  the  diversities  between  the  rail- 
road in  question  and  such  other  roads,  the  relative  amount  of  through 
and  local  business,  the  proportion  borne  by  the  commodity  in  question 
to  the  remainder  of  the  local  traffic,  the  market  value  of  the  commodity 
and  its  gradual  reduction,  the  reductions  made  by  the  carrier  upon  other 
articles  which  arc  consumed  and  necessarily  required  by  the  producers 
of  the  article  in  question;  and  all  other  circumstances  affecting  the 
traffic  of  itself,  and  as  related  to  other  considerations  entering  into  the 
charges  of  the  carrier. 

Evans  v.  Oregon  Railway  and  Navigation  Company,  325. 

Reed  v.  Oregon  Railway  and  Navigation  Company,  325. 

4.  Railroad  Material  Entitled  to. — Rates  established  by  a  common  car- 

rier in  order  to  keep  upon  its  line  material  for  which  the  road  has  use, 
or  to  keep  the  price  low  for  its  own  advantage,  cannot  be  justified. 

Reynolds  v.  Western  New  York  and  Pennsylvania  Railway  Company, 
393. 

5.  Principles  Relating  to. — When  the  reasonableness  of  rates  is  in  ques- 

tion the  charges  made  on  long  through  lines  cannot,  for  reasons  stated 
in  the  opinion,  form  a  just  basis  for  comparison  with  local  rates  for  rela- 
tively shorter  distances. 

Crews  v.  Richmond  and  Danville  Railroad  Company,  401. 

La  Crosse  M.  &  J.  Union  v.  Chicago,  Milwaukee  and  St.  Paul  R'y 
Co.,  629. 

A  carrier  is  not  compellable  by  law  to  give  the  merchants  of  a  town  on 
its  line  the  privilege  of  shipping  their  goods  from  the  point  of  purchase 
to  their  own  locality,  and  again  from  thence  to  the  place  at  which  the 
goods  may  be  sold  by  them,  at  the  same  rate  which  would  have  been 
charged  had  there  been  but  one  shipment  from  the  point  of  purchase  to 
the  point  of  ultimate  delivery. — lb. 

6.  Not  Necessarily  Proportionate  to  Distance.— As  a  rule  in  the  trans- 

portation of  freight  by  railroads  while  the  aggregate  charge  is  continu- 
ally increasing  the  further  the  freight  is  carried,  the  rate  per  ton  per 
mile  is  constautly  growing  less. 
Farrar  &  Co.  v.  East  Tenn.,  Virginia  and  Georgia  R.  R.,  480. 

In  the  nature  of  things  joint  rates  on  long  hauls  usually  are  and  as  a 
rule  should  be  lower  in  proportion  to  distance  than  local  rates  on  short 
hauls  on  the  same  commodity.—  lb.  I 

The  Act  to  regulate  commerce  throws  no  restrictions  or  obstacles  in 
the  way  of  the  operation  of  this  rule,  but  gives  it  the  benefit  and  aid  of 
its  sanction  and  and  safe-guard. — lb. 

Joint  rates  on  lumber  from  Dalton  to  Roanoke  and  Lynchburg  shown 
to  be  unreasonable,  upon  the  grounds  and  for  the  reasons  set  forth  ui^ 
the  opinion.—  lb. 

Certain  local  rates  held  not  unreasonable. — lb. 
See  Act  to  Regulate  Commerce  ;  Preference  and  Advantage  ;  Relative 
Rates;  Unjust  Discrimination;  Classification. 
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RECEIVER. 

Complaint  Amended. — A  road  being  in  the  hands  of  a  receiver,  a  complaint, 
was  instituted  against  the  company  owning  it,  and  in  the  complaint  the 
receivership  was  mentioned:  but  the  comoany  was  ctcitod  as  having 
come  into  possession  of  the  road  and  the  receiver  was  erroneously  called 
the  president  of  the  company.  The  petition  was  served  on  him,  and 
the  answer  was  hied  by  the  company.  Under  the  circumstances  it  was 
Held,  proper  to  allow  the  petitioner  to  amend  his  complaint  so  as  to 
show  the  existence  of  the  receivership. 
Reynolds  v.  Western  New  York  &  Pennsylvania  R'y  Company,  347. 

REGULAR  PATRONS. 

Not  Entitled  to  Pkefeeence. 

Riddle.  Dean  &  Company  v.  New  York,  Lake  Erie  and  Western  Rail- 
road Company,  594. 

RE-HEARINGS. 

See  Practice. 

RELATIVE  RATES. 

1.  Under  Section  One  of  the  Act. — Rates  must  be  reasonable  relatively  as 

well  as  absolutely. 

Boards  of  Trade  Union  of  Farmington,  &c.  v.  Chicago,  Milwaukee 
and  St.  Paul  R'y  Company,  215. 

2.  Adjustment  of. — Rates  and  charges  not  unreasonably  high  of  themselves 

can  be  so  adjusted  in  their  relations  to  each  other  as  to  give  undue  pref- 
erence. 
Raymond  v.  Chicago,  Milwaukee  and  St.  Paul  R'y,  230. 

3.  Duty  Concerning.— The  spirit  and  purpose  of  the  Act  to  regulate  com- 

merce requires  that  when  the  circumstances  and  conditions  will  fairly 
admit  of  it  the  charges  to  all  points  for  a  like  service  should  be  made 
relatively  equal. 

Crews  v.  Richmond  and  Danville  Railroad  Company,  401. 

La  Crosse  Manufacturers'  and  Jobbers'  Union  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  629. 

It  is  not  a  ground  of  complaint  against  a  railroad  company  that  it  equal- 
izes its  rates  as  between  large  and  small  towns,  even  though  the  effect 
may  be  prejudicial  to  the  large  towns,  which  before  had  been  specially 
favored — lb. 

4.  Circumstances  Affecting.  —The  relative  reasonableness  of  rates  on  ship- 

ments from  western  points  to  cities  on  the  Atlantic  seaboard  is  to  be  de- 
termined  by  all  the  circumstances  and  conditions  that  affect  the  tralhV. 
to  the  respective  points  between  which  the  rates  arc  questioned,  and 
not  solely  by  one  standard  of  comparison. 
Boston  Chamber  of  Commerce  v.  Lake  Shore  and  Michigan  Southern 

Railway  Company,  486. 

The  length  and  character  of  the  haul ,  the  costof  the  service,  the  vol 
mm-  of  business,  the  conditions  of  competition,  the  storage  capacity 
and  the  geographical  situation  at  the  different  terminal  points  are  all 
elements  of  Importance,     lb. 

In  view  of  the  longer  haul  to  BostoD  than  to  New  York ,  the  greater 

i  or  transportation  to  Boston,  the  very  much  greatervoiume  of  busi- 

D6M  to  and   from  New  York,   the  competition  by  water  transportation, 
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and  also  by  several  railroad  lines,  and  the  geographical  and  commer- 
cial advantages  of  New  York.  Held,  that  the  existing  differentials  are 
not  unreasonable. — lb. 

See  Unjust  Discrimination. 

REPLICATION. 
Not  Required. 

In  re  Procedure  in  Cases  at  Issue,  223. 

RKPORT  OF  THE  INTERSTATE  COMMERCE  COMMIS^'K/;*     #54. 

1.  Act  to  Regulate  Commerce,  269. 

2.  Amendments  of  the  Law,  323. 

3.  Annual  Reports  from  Carriers,  301. 

4.  Carriers  Subject  to  its  Jurisdiction,  271. 

5.  Circuitous  Routes,  288. 

6.  Classification  of  Passengers  and  Freight,  302,  306. 

7.  Construction  of  toe  Long  and  Short  Haul  Clause,  282. 

8.  Competition,  319, 

9.  Complaints  to,  and  Adjudications  by  the  Commission,  20' 

10.  Cost  of  Moving  Trains,  318. 

11.  Corporate  Abuses,  261. 

12.  Difficulty  of  the  Subject,  279. 

13.  Excessive  Competition,  261. 

14.  Effects    of   Abrogation   of    Former    Pbaotige   by   Operation   of 

Fourth  Section,  289. 

15.  Express  Carriers,  273. 

16.  Expense  of  Hearings,  300. 

17.  Filing  and  Publishing  of  Tariffs,  292. 

18.  General  Observations  Upon  Operation  of  the  Law,  322. 

19.  General  Supervision  of  the  Carriers  Subject  to  the  Act,  293. 

20.  Grouping  System,  316. 

21.  Length  of  Haul,  317. 

22.  Long  and  Short  Haul  Clause  of  the  Act,  278. 

23.  Magnitude  of  the  Railroad  Interest,  255. 

24.  Modification  of  the  Tariffs  Under  Fourth  Section,  286. 
2o.  Occasion  of  Complaint  Against  Rates,  313. 

26.  Other  Abuses,  266. 

27.  Other  Carriers,  277. 

28.  Discriminations,  264. 

29.  Objects  of  Association,  311. 

30.  Pass  System,  265. 

31.  Pooling,  309. 


702  INDEX. 

32.  Preliminary  Matter,  254. 

33.  Proceedings  Before  the  Commission,  299. 
34  Reasonable  Charges,  312. 

35.  Regulation  of  Commerce,  Historical,  256. 

36.  Reasons  for  Disparity  in  Rates,  317. 

37.  Reparation  for  Wrongs,  297. 

38.  Return  Freights,  317. 

39.  Unsteadiness  in  Rates,  314. 

40.  Voluntary  Association  of  Railroad  Managers,  307. 

41.  Wars  of  Rates,  314. 

RULES  OF  PRACTICE. 

In  Cases  and  Proceedings  before  the  Commission,  1. 

SCHEDULES. 

See  Joint  Tariffs. 

SETTLERS'  TICKETS. 

Unjust  Discrimination. — The  sale  of  land  explorers'  tickets  and  settlers' 
tickets  at  less  than  the  regular  rates  charged  to  passengers  at  the  usual 
ticket  offices,  as  practiced  by  the  Northern  Pacific  Railroad  Company, 
is  unjust  discrimination. 

Smith  v.  Northern  Pacific  Railroad  Company,  208. 

SOLDIERS  AND  SAILORS. 

Question  of  Free  Transportation  for. 

In  re  Disabled  Soldiers  and  Sailors,  28. 

STOCK  CARS,  IMPROVED. 

1.  Terms  on  wnicn  taken. — Refusal  to  pay  the  mileage  allowed  on  ex- 

change of  cars  between  railroad  companies  is  not  an  unjust  discrimina- 
tion. 
Burton  Stock  Car  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  et  al,  132. 

2.  Rates  Charged  for  Transportation  in. — Evidence  considered  and  sug- 

gestions made,  but  no  finding  put  upon  record  for  the  reason  that  proofs 
are  not  regarded  as  sufficiently  complete. — lb. 

SUPERVISION,  GENERAL. 

Of  CABRIBRS  SUBJECT  to  the  Act. 

Report  of  Interstate  Commerce  Commission,  293. 

TANK   CARS. 

Transportation  oh  On.  in. 

Rico  v.  Louisville  and  Nashvillo  Railroad  Co.  503. 
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TARIFFS. 

1.  Modification  of  by  Carriers. 

Report  of  Interstate  Commerce  Commission,  286. 

2.  Filing  and  Publication  of. — lb.  292. 

3.  Circular  concerning  Filing  Joint  Rates,  657. 

4.  Order  for  Publication  of  Joint  Export  Tariffs. — 658. 

5.  To  be  Framed  by  Carriers. 

In  re  Tariffs  of  Columbus  and  Western  R'y  Co.,  626. 

THROUGH  RATES. 

When  Required. — Through  rates  and  through  bills  of  lading  given  on  other 
commodities  and  to  other  points  similarly  situated  should  be  given  on 
cotton  when  no  excuse  is  shown  for  refusing  same. 
Harwell  v.  Columbus  and  Western  R.  R.  Co.,  237. 
See  Long  and  Short  Haul  Clause. 

TICKETS,  THROUGH, 

As  a  Facility  of  Traffic. 

Chicago  and  Alton  Railroad  Company  v.  Pennsylvania  Railroad  Com- 
pany, 86. 

TRADE  CENTERS. 

See  Long  and  Short  Haul  Clause  ;  Unjust  Discrimination  ;  Preference 

and  Advantage. 


TRADERS'  AND  TRAVELLERS'  UNION, 

1.  Question  of  Free  Transportation  for. 

See  Transportaion. 

2.  Question  of  Extra  Baggage,  allowance  for. 

See  Baggage. 


TRESPASS. 
See  Damages. 

TRIAL  BY  JURY. 
See  Damages. 

/• 
UNDERBILLING. 

1.  Character  of  Transaction.— The  shipper  in  such  cages  pays  freight 
upon  a  less  quantity  than  is  actually  carried,  the  result  of  which  is  that 
upon  the  gross  amount  he  pays  a  reduced  rate ;  in  other  words,  a  less 
Bum  than  is  charged  to  other  shippers  for  a  like  service. 
,       In  re  Underfilling,  633. 
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2.  Violation  of  Law. — The  device  known  as  underbilling  explained  and 

found  to  be  in  contravention  to  the  Act  to  regulate  commerce. — lb. 

3.  Extent  of. — Facts  stated  showing  extent  to  which  this  device  has  been 

employed  during  winter  of  1887-8. — lb. 

4.  Remedies  for. — Various  suggestions  made  in  respect  to  duties  of  com- 

mon carrier,   inspection  of  goods  tendered  for  shipment,  ascertaining 
correct  weights  in  all  cases,  etc. — lb. 


UNITED  STATES. 

Transportation  for. 

In  re  Indian  Supplies,  15. 

In  re  United  States  Commission  of  Fish  and  Fisheries,  21. 

UNJUST  DISCRIMINATION. 

1.  Discount  for  Quantity. — An  offer  by  a  railroad  company  to  give  a  dis- 

count to  any  consignee  who  within  a  year  shall  receive  at  any  one  sta- 
tion a  specified  amount  of  freight,  which  offer  purports  to  be  made  to 
secure  speedy  dispatch,  but  is  not  conditioned  on  speedy  dispatch  being 
made,  is  void,  and  if  a  discount  is  made  to  one  dealer  in  pursuance  of  it, 
all  others  will  be  entitled  to  a  like  discount. 

Providence  Coal  Co.  v.  Providence  and  Worcester  R.  R.  Co.,  107. 
If  the  real  consideration  of  the  offer  were  to  secure  speedy  dispatch,  it 
should  have  been  open  to  all  who  could  accept  it,  regardless  of  quan- 
tity.— lb. 

An  offer  of  a  special  discount  made  professedly  on  one  ground  in  the 
published  tariff,  cannot,  when  that  ground  fails,  be  supported  by  refer- 
ing  it  to  some  other  and  different  ground. — lb. 

A  railroad  company  cannot  support  a  discount  based  on  quantity  of 
freight  received  by  any  one  shipper,  on  the  principles  which  are  applied 
among  merchants,  whereby  they  give  better  prices  in  wholesale  than 
in  retail  dealings.  The  cases  are  not  analogous,  since  the  naming  of 
the  quantity  of  freight  that  shall  be  compared  to  wholesale  purchases 
must  necessarily  be  altogether  arbitrary,  and  the  duty  of  impartial  ser- 
vice which  the  company  owes  to  the  public  will  preclude  special  discrim- 
inations being  determined  by  arbitrary  tests. — lb. 

2.  Two  Terminal    Stations   at  one  end  of  Road.  — The  Providence  and 

Worcester  Railroad  Company  has  one  terminus  on  the  river  in  Provi- 
dence, and  another  across  the  river  in  East  Providence;  the  one  in 
Providence  having  been  first  constructed,  and  the  other  later,  and  for 
the  convenience  of  the  company.  From  the  Providence  terminus  to 
points  reached  from  both  the  distance  is  slightly  the  less.  The  com- 
pany is  not  at  liberty  to  make  from  Providence  to  such  common  points 
higher  charges  than  from  East  Providence,  in  order  to  force  the  busi- 
ness to  the  latter  terminus,  and  would  be  chargeable  with  unjust  dis- 
crimination if  it  should  do  so. — lb. 

:).  BSTOPPBL. — The  fact  that  a  railroad  company  for  many  years  has  paid 
tho  charge  for  hauling  freight  from  wharves  to  its  station,  does  not  bind 
it  to  continue  that  practice,  and  if  not  bound  by  contract  it  may  stop 
doing  ho  at  any  timo.  —  lb. 

4.  Mii.kaok.— Ah  tho  Burton  Stock  Car  Co.  does  not  use  cars  of  railroad 
OompanlOS)  Or  exchange  cars  in  any  manner,  but  rents  them  to  the  pub- 
lie  for  hire,  the  refusal  of  the  defendants  to  pay  the  same  mileage  al- 
lowed  on  exchanges  of  cars  between  each  other  doos  not  constitute  un- 
Jubt  discrimination. 
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Burton  Stock  Car  Co.  u.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  et 
al,  132. 

5.  Date  of  Transaction. — The  Act  to  regulate  commerce  does  not  afford  a 

remedy  for  unjust  discrimination  which  occurred  before  the  act  was 
passed. 
Ottinger  v.  The  Southern  Pacific  Co.,  144. 

6.  Mileage  Tickets. — A  railroad  company -that  sells  mileage  tickets  must 

sell  them  impartially  to  all  the  public  who  apply  for  them ;  their  sale  to 
a  particular  class  of  persons  at  lower  rates  than  are  charged  to  others  is 
unjust  discrimination. 

Larrison  v.  Chicago  and  Grand  Trunk  R'y  Co.,  147. 

Associated  Wholesale  Grocers  of  St.  Louis  v.  Missouri  Pacific  R'y 
Co.,  156. 

7.  Stock  Yards. — It  is  the  duty  of  common  carriers  of  live  stock  to  provide 

reasonable  and  proper  facilities  for  loading  and  unloading  live  stock  free 
of  charges  other  than  the  usual  transportation  charges. 

Keith  v.  Kentucky  Central  R.  R.  et  al. ,  189. 

8.  Passenger  Transportation — Discrimination  in  rates  charged  passen- 

gers who  enjoy  the  same  accommodations  is  not  justified  by  proof  that 
the  carrier's  present  or  future  business  will  be  thereby  stimulated,  or 
that  the  settlement  of  the  country  will  be  promoted,  or  that  those  re- 
ceiving the  more  favorable  rates  are  persons  of  small  means  who  are 
about  to  locate  permanently  in  the  northwest. 

Smith  v.  Northern  Pacific  Railroad  Company,  208. 

The  rule  under  which  passenger  transportation  should  be  conducted  re- 
quires absolute  equality  of  payment  from  all  persons  enjoying  the  same 
accommodations. — lb. 

Colored  passengers  may  be  properly  assigned  separate  cars  on  equal 
terms ;  but  the  accommodations  provided  must  be  the  same  as  those 
provided  for  white  passengers  holding  the  same  class  of  tickets. 

Councill  v.  Western  and  Atlantic  Railroad  Company,  339. 
Heard  *>.  Georgia  R.  R.  Co.,  42a 

See  Passengers  ;  Preference  and  Advantage. 

9.  Relative  Rates. — Rates  must  not  only  be  reasonable  in  themselves,  but 

they  should  be  so  relatively  reasonable  as  to  protect  communities  and 
business  against  unjust  discrimination. 

Boards  of  Trade  Union  of  Farmington,  etc.  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  215. 

When  the  same  carrier  operates  parallel  lines,  and  for  any  cause  ac- 
cepts low  rates  on  one  of  them,  it  should  provide  sufficient  correspond- 
ing advantages  to  the  patrons  of  the  other  line  to  preserve  the  substan- 
tial equality  contemplated  by  the  statute.—  lb. 

Low  charges  upon  one  of  two  routes  operated  by  the  same  carrier  should 
not  be  made  up  by  relatively  high  charges  upon  the  other,  when  the  re- 
sult disastrously  affects  the  business  of  communities  situated  upon  the 
the  latter  line. — lb. 

10.  Relative  Rates.— If  a  railway  company  in  establishing  charges  on  '*" 
ferent  divisions  and  branches  of  its  road  so  adjusts  them  as  to  d!  .«, 
trade  and  business  to  one  locality,  which  naturally,  under  an  equitable 
adjustment  of  charges,  would  go  to  another,  such  preference  is  not  ex- 
cused  by  the  fact  that  some  of  such  charges  are  not  entirely  voluntary 
but  result  from  competition  between  carriers. 

Raymond  v.  Chicago,  Milwaukee  and  St.  Paul  R'y,  231. 
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11.  Water  Competition. — When  water  competition  is  alleged  as  a  justifica- 
tion for  discrimination  between  localities,  the  same  measure  of  proof  is 
required  to  overcome  the  presumption  that  it  is  unjust  which  is  neces- 
sary to  work  an  exception  under  Section  4. 

Harwell  v.  Columbus  and  Western  R.  R.  Co.,  236. 

12.  Distribution  of  Cars. — Where,  according  to  its  usual  experience,  a 
railroad  company  has  sufficient  equipment  to  meet  the  demands  upon  it, 
or  by  reason  of  unusual  circumstances  freights  have  accumulated  to  an 
exceptional  extent,  it  is  not  chargeable  with  violation  of  law  because 
unable  to  respond  at  once  to  all  demands  for  cars. 

Riddle,  Dean  &  Company  v.  Pittsburgh  and  Lake  Erie  Railroad  Com- 
pany, 374. 

Nor  in  such  case  does  it  violate  any  law  by  refusing  to  allow  its  cars  to 
be  sent  off  its  line  to  distant  points,  when  the  business  offered  upon  its 
own  line  keeps  them  fully  occupied. — lb. 

Where  by  reason  of  extraordinary  circumstances  a  railroad  company 
cannot  promptly  meet  all  calls  for  cars,  it  should  furnish  them  ratably 
and  fairly  to  all  shippers  in  proportion  to  the  freights  offered  by  them 
respectively.  — lb. 

13.  Distribution  of  Cars. — It  is  not  a  valid  excuse  for  refusal  to  furnish 
a  fair  allotment  of  a  certain  class  of  cars  that  they  can  be  more  profit- 
ably employed,  and  can  supply  the  wants  of  a  larger  number  of  shippers, 
upon  another  portion  of  the  line. 

Riddle,  Dean  &  Company  v.  New  York,  Lake  Erie  and  Western  Rail- 
road Company,  594. 

Regular  patrons  are  not  entitled  to  preference  in  the  use  of  equipment 
of  common  carriers.  The  public  must  be  justly  and  equally  served.— 
lb. 

14.  Distribution  of  Cars. — Upon  the  facts  stated,  from  which  it  appears 
that  it  was  the  duty  of  the  owners  of  a  mine  to  have  inquired  of  the 
agent  of  the  railroad  company  in  respect  to  cars,  which  they  failed  to 
do.  Held,  that  a  complaint  of  unjust  discrimination  cannot  be  sus- 
tained. 

Riddle,  Dean  &  Company  v.  Baltimore  and  Ohio  Railroad  Company, 
C08. 

15.  Between  Localities.— The  fact  that  a  refusal  to  give  a  through  rate  as 
for  one  shipment  to  shippers  who  purchase  goods  to  sell  again  operates 
prejudicially  to  the  town  desiring  the  privilege,  and  favorably  to  another 
town,  does  not  make  the  refusal  an  unjust  discrimination  when  the  same 
rule  is  applied  to  all  towns,  and  the  privilege  accorded  to  none. 

Crews  v.  Richmond  and  Danville  Railway  Company,  401. 

La  Crosse  Manufacturers'  and  Jobbers'  Union  v.  Chicago,  Milwaukee 
and  St.  Paul  R'y  Co.,  629. 

Unjust  discrimination  must  consist  in  the  doing  for  or  allowing  to  one 
party  or  place  what  is  denied  to  another:  it  cannot  be  predicated  of  ac- 
tion which  in  Itself  is  impartial.—  lb. 
16  \ffkctino  Boston  Rates.— No  unjust  discrimination  shown  to  exist  in 
respect  to  the  present  differentials  charged  on  business  from  Western 
point*  to  Boston,  as  compared  with  New  York. 

Boston  Chamber  of  Commerce  v.  Lake  Shore  and  Michigan  Southern 
K'y  Company,  436. 

See  Boston  Export  Trade. 

Yl.    IUteb  on  Oil.— When  oil  is  transported  In  tanks  permanently  affixod 
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to  car  bodies  the  tank  is  to  be  considered  as  part  of  the  car,  and  for  oil 
transported  therein  the  charge  for  transportation  should  be  the  same  by 
the  hundred  pounds  that  the  carrier  charges  for  transportation  between 
the  same  points,  of  barrels  filled  with  like  oil  and  taken  in  car-load  lots; 
the  carrier  is  guilty  of  unjust  discrimination  if  the  shipper  in  barrels  is 
charged  a  higher  rate. 
Riccw.  Louisville  and  Nashville  R.  R.  Co.,  503. 

18.  Evidence. — Upon  a  complaint  of  unjust  discrimination,  to  rebut  the  in- 
ference arising  upon  circumstances  appearing  in„the  proofs,  evidence  is 
admissible  to  show  that  during  a  long  course  of  business  the  carrier  has 
never  exhibited  any  unfriendly  spirit  toward  the  shipper,  and  that,  on 
the  contrary,  its  agents  made  extra  exertions  in  good  faith  to  accommo- 
date the  shipper  in  the  matter  complained  of. — lb. 

Short  Branch  Roads. 
Heck  &  Petree  v.  East  Tenn.,  Virginia  and  Georgia  R^T,  495. 

Regulate  Commerce  ;  Interstate  Commerce  ;  Classification  ; 
Preference  and  Advantage;  Underbilling. 


WATER  COMPETITION. 

See  Long  and  Short  Haul  Clause. 

Sufficient  to  Constitute  Exception  Under  Section  4. 
Columbus  and  Western  R.  R.  Co.,  236. 

IOF. 

of  Interstate  Commerce  Commission,  320. 
?ect  of  Uisoer  Fourth  Section. 
lb.,  280. 

WHOLESALE  RATES. 

Relation  of  to  Duties  of  Common  Carriers. 

Providence  Coal  Co.  v.  Providence  and  Worcester  R.  R.,  107. 
Larrison  v.  Chicago  and  Grand  Trunk  R'y  Co.,  151. 

WITNESSES. 
How  Examined. 

Rule  IX.  and  amendment,  4. 

In  re  Procedure  in  Cases  at  Issue,  223. 
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